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Crinitg  Cerm  isss. 


VACATION  PRECEDING, 


FIFTH  YEAR   OF  THE   REIGlJ  OF  WILLIAM   IV. 


The  Jadges  who  sat  in  Banc  during  this  term  were, 

TiNDAL  C.  J.  GaSELEE  J. 

Park  J.  Vaughan  J. 


IN  THE  HOUSE  OF  LORDS. 
(In  Error.) 

Andrews  v.  Drever  and  Others.  May  si. 

T^HIS  was  an  action  of  debt,  brought  in  the  Court  of  Mere  noo- 

King^s  Bench  by  the  PlaintiflFs  below  against  the  P*y»«?*  «^ 
r^  tithes  is  no 

Defendant  below,  upon  the  stat  2  &  S  Edw.  6.  c.  IS.,  answer  to  a 

fcr  not  setting  out  tithes.  daim  of  tithes 

by  a  lay  inu 


TRINITY  TERM, 


1885. 


Amdbewi 
Drkyui, 


The  declaration  stated  that  the  Plaintiflfs  below  were 
proprietors  of  the  tithes  of  corn,  grain,  and  hay,  of 
certain  lands  in  the  parish  of  Presibun/f  in  the  county 
of  Chester^  and  that  the  Defendant  below  was  occupier 
of  the  same  lands.  It  then  set  forth  the  subtraction  of 
the  tithe  by  the  Defendant,  and  claimed  the  treble  value. 
There  was  a  plea  of  nU  debet^  and  a  parUcuIar  of  de- 
mand, from  which  it  appeared  that  the  action  was 
brought  to  recover  the  value,  single  or  treble,  of  the 
tithe  of  about  twenty  acres  of  hay  for  six  years,  com- 
mencing with  1825,  and  amounting  to  S5l.  5s.  in  the 
whole* 

The  cause  was  tried  at  the  summer  assizes  1831,  for 
the  coun^  of  Chester,  before  BoUand  B.,  when  the 
Plaintiffs  below  obtained  a  verdict  for  105/.  155.  being 
the  treble  of  the  amount  specified  in  the  particular  of 
the  demand,  for  which  sum  judgment  was  entered  up 
accordingly. 

At  the  trial  a  bill  of  exceptions  was  tendered  to  the 
learned  Judge,  which  having  been  duly  sealed,  and 
error  brought  thereupon  into  the  Court  of  Exchequer 
Chamber,  the  judgment  of  the  Court  below  was  there 
affirmed. 

The  Defendant  below  now  brought  his  writ  of  error 
into  Parliament  for  reversing  both  these  judgments. 

From  the  bill  of  exceptions,  it  appeared  that  the 
Plaintiffi  below  were  the  lay  impropriators  of  tithes  in 
the  parish  of  Prestbwy^  but  there  was  no  evidence  of 
tithes  having  ever  been  taken  on  or  paid  for  or  in  respect 
of  the  lands  occupied  by  the  Defendant  below  in  that 
parish;  whereupon  the  learned  Judge  directed  the  jury 
that  mere  non-payment  of  tithe  was  no  answer  to  a 
daim  of  the  tithe  by  a  lay  impropriator  ;  that  it  was 
clear  it  was  no  answer  to  the  claim  even  of  a  lay  rector, 
and  that  the  jury  could  not  presume  a  grant  from  mere 


5  WILL.  IV. 


MD^paynieiit  of  tithes.     To  this  direction  the  counsel 
far  the  Defendant  below  excepted. 

JP.  PcUock  and  J.  Jerois  for  the  Defendant  below, 
now  contended,  in  substance,  that  as  against  a  lay  im- . 
propriator  a  grant  or  release  of  the  tithe  ought  to  be 
pfesamed  from  long  continued  non-payment,  upon  the 
Kknowledged  principle  that  a  legal  origin  may  be 
inferred  from  long  undisputed  enjoyment.  The  au- 
thorities which  seem  to  bear  out  the  proposition  that 
no  distinction  exists  in  this  respect  between  a  lay  and 
a  spiritual  rector,  and  that  mere  non-payment  of  tithes, 
however  remotely  carried  back,  furnishes  no  answer  to 
the  claim  of  either,  when  examined,  will  be  found  to 
rest  on  no  sure  foundation.  They  proceed  on  the 
assumption  that  the  claim  founded  on  non-payment, 
as  evidencing  a  lost  grant,  is  in  substance  and  effect 
a  ckim  of  prescriptive  exemption  from  tithe  altogether, 
vhich  it  is  admitted  cannot  prevail  against  either  a 
spiritual  rector  or  a  lay  imprc^riator ;  but  the  two  cases 
are  essentially  distinct,  the  one  being  a  claim  which  is 
inconsistent  with  the  nature  and  origin  of  the  property, 
the  other  being  in  no  respect  inconsistent  with  either^ 
and  bemg  at  the  same  time  in  strict  accordance  with 
the  rules  of  law  as  applied  to  every  other  description  of 
poperty  having  similar  qualities. 

Before  the  dissolution  of  monasteries,  the  property 
of  the  church  could  not  be  granted  away  from  the 
diarcb,  and  no  layman  could  plead  an  entire  exemption 
from  the  payment  of  tithe;  there  could,  therefore, 
be  no  prescriptive  title  in  a  layman,  whether  arising 
from  grant  or  from  release.  But  when,  after  the  disso* 
ImioD,  a  portion  of  the  church  property  came  into  the 
hands  of  laymen,  the  nature  and  character  of  that  pro- 
perty were  altered;  it  acquired  the  qualities  of  lay- 
property  generally,  and  became  susceptible  of  every 
B  2 


1885. 


^ 


TRINITY  TERM, 


iiM. 


tnodtficatton  of  which  lay  property  admitted.  There 
is  nothing,  therefore,  unreasonable  in  the  supposition 
that  the  whole  or  a  portion  of  the  tithes  of  a  rectory 
may  haTe  been  granted  away  either  in  perpetuity  or 
for  a  term;  or,  what  is  substantially  the  same  pro- 
position, that  an  individual  proprietor  of  lands  subject 
to  tithes,  or  the  whole  of  such  proprietors  within  a 
given  district,  should  have  purchased,  for  an  adequate 
consideration,  a  release  from  the  payment  of  the  whole 
or  some  particular  species  of  tithe.  In  the  contrary 
doctrine,  on  the  other  hand,  there  is  the  anomaly,  that 
time,  which  gives  stability  to  all  other  property,  impairs 
the  security  of  this,  by  destroying  the  evidence  of  title 
on  which  it  is  founded,  without  affording  any  equivalent 
protection  from  the  length  of  enjoyment. 

That  doctrine,  so  entirely  at  variance  with  the  prin- 
ciples of  law,  has  been  many  times  questioned  and 
condemned  by  high  legal  authorities;  among  others, 
by  Mr.  Baron  Clark  in  Fansham  v.  More  (a),  by 
Lord  Bosdyn  in  Bose  v.  CdUand{b\  by  Mr.  Baron 
Wood  in  Meade  ▼.  Norlmry{c\  and  by  Lord  Bedesdale 
ki  the  same  case  carried  upon  appeal  into  the  House 
of  Lords. 

To  which  names  may  be  added  those  of  Lord 
Talbat  and  Lord  Hardwick,  who  are  stated  by  Lord 
EUoHj  as  reported  in  the  case  of  Bemey  v.  Harvey  {d\ 
to  hav£  struggled,  though  ineffectually,  against  the 
doctrine* 


The  Aitomey  General  and  Temple^  for  the  Plaintiffi 
below,  relied  on  the  adjudged  rule  of  law  as  hitherto 
acted  upon  in  the  courts  of  law  and  equity,  and  sup- 
ported by  a  long  and  uniform  currtat  of  authority; 
and 


(a)  Z  Eagle  6^  Young' 8  Tithe 
(fi)  2  Eagle  S^  Taung,  485. 


(c)  3  Eagle  S^  Young,  74S. 

(d)  2  Eagle  ^  Young,  SS5. 


5  WILL.  IV. 

The  Judges  (a)  being  requested  to  give  their  opinion       1A86. 
on  the  following  question, — 

Whether    the   mere    non-payment   of  tithes    is  a 
soflkient  answer  to  a  claim  of  tithes  made  by  a  lay     Jtmmt' 
impropriator,  — 

TiNDAi.  C  J.  said, — I  have  to  state  to  yonr  Lordships 
the  unanimous  opinion  of  my  learned  brothers  and 
myself  that  the  mere  non-payment  of  tithes  is  not  a  suf- 
ficient answer  to  a  claim  of  tithes  made  by  a  lay  impro- 
priator. That  there  can  be  no  prescription  in  non  deei' 
wumdo  against  a  lay  impropriator  is  a  principle  of  law 
ao  thoroughly  settled  that  it  can  admit  of  no  doubt 
The  only  legal  ground,  therefore,  on  which  the  non-per- 
nancy  of  tithes  can  be  set  up  as  an  answer  to  a  claim  of 
tithes  is,  that  it  affords  the  presumption  of  a  grant  of 
tithes  made  by  the  lay  impropriator  to  the  terre-tenant 
So  &r  as  the  authorities  have  been  brought  before  your 
Lordships,  not  a  single  instance  can  be  found  in  whloh 
diere  has  been  a  presumption  of  a  grant  from  the  lay  rector 
where  there  has  not  been  some  positive  evidence, -*- 
something  more  than  the  mere  non-perception  of  tithes 
firom  all  time, — as  the  foundation  of  such  a  presumption. 
Tbe  course  of  authorities  is  uniform  in  this  respect,  so 
IS  to  render  it  unnecessary  for  us  to  enter  into  that  dis- 
cussion. But  the  question  put  by  your  Lordships  is 
comprised  in  terms  merely  negative,  that  there  has  been 
DO  perception  of  tithes  by  the  lay  rector  at  any  period  ; 
00  positive  or  affirmative  ground  is  suggested ;  no  se- 
paration of  any  one  species  of  tithes  from  the  rest;  no 
description,  in  any  way,  of  the  deed  which  forms  the  mu- 
Bimedt  of  the  title  to  the  land,  by  which  the  land  itself  ia 
stated  to  be  tithe  free ;  no  instance  suggested  in  which 
the  tithes  have  been  treated  as  property  by  the  owner  of 

(a)  Present^  Tindal  C.  J.,      tewn,  WUliami,  Cokrid^  Jb., 
P^rk,  Gaselee,  LUUedak,  PaU     Parke, BoUand,9Xkd  GumeyB^. 
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the  land,  either  in  family  settlements  or  conveyances 
from  one  hand  to  another,  or  in  leases  from  the  owners 
of  the  tithes ;  in  all  which  cases  there  would  have  been  a 
positive  dealing  with  the  tithes  as  a  substantive  property 
separate  and  distinct  from  the  land,  and  in  which  the 
enjoyment  of  that  property  by  the  non-perception  by  the 
lay  rector  would  have  gone  along  and  have  been  con- 
sistent with  the  documentary  evidence.  In  these  sup- 
posed cases  nothing  would  have  been  wanting  but  the 
production  of  the  original  grant  of  the  tithes  from  the  lay 
rector  to  the  terre-tenant;  and  the  want  of  such  original 
grant  might  well  be  supplied  by  the  presumption  that  it 
once  existed,  and  was  lost,  by  time  or  accident,  on  the  or- 
dinary grounds  on  which  such  presumptions  are  made ; 
but  the  presumption  in  this  case,  if  made  at  all,  must 
be  grounded  on  the  mere  non-perception,  and  nothing 
else. 

We  are  unable,  however,  to  see  how  far  the  presump- 
tion, resting  on  such  negative  grounds  alone,  can  be  dis- 
tinguished either  in  principle  or  effect,  from  a  prescription 
in  turn  decimando.  In  both  cases  the  evidence,  and  the 
only  evidence,  must  be  the  right  of  the  rector  on  the 
general  law  of  the  land,  the  occupation  of  titheable 
land  by  the  terre-tenant,  and  the  non- perception  of  tithes 
arising  from  the  land  in  the  earliest  times  to  the  rector: 
the  claim  on  the  part  of  the  lan^  owner  is  precisely  the 
same  whether  set  up  as  a  prescription  in  non  decimando^ 
or  the  presumption  of  a  grant ;  it  is  in  both  cases  a 
claim  that  the  land  is  to  be  held  free  from  the  payment 
of  tithes.  If,  therefore,  such  a  state  of  facts  can  be 
held  to  support  the  presumption  contended  for,  it  would 
necessarily  follow  that  in  every  case  the  non-payment  of 
tithe  would  have  the  full  effect  of  a  prescription  in  non 
decimando,  though  such  a  prescription  is  admitted  not  to 
be  valid  at  law. 

Upon  these  short  grounds  we  have  come  to  the 
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eoodnsioii  which  I  have  already  staled  to  your  Lord- 
diips. 

Lord  lAfndhvrsif  and  Lord  Brougham^  having  ex- 
pressed their  concurrence^  the  judgment  of  the  Court 
bdoirwas 

Affirmed* 


(IN  THE  EXCHEQUER  CHAMBER.) 

GWYNNE  V.  BURNELL  and  Others.  May  25» 

'THE  Court  of  Common  Pleas  having  decided  in  this  ].  The  sale  of 

case  that  the  sale  of  a  tax-collector's  lands  and  goods  *  *f*  oollec* 

is  not  a  condition  precedent  to  putting  in  suit  a  bond  ^^^  ^oods  is 

given  by  his  surety  for  the  due  discharge  of  the  col-  not  a  con* 

lector's  duties,    the  special  case  (see  9  Bir^h.  544.)  ^^^^^ 

b»og  turned  into  a  special  verdict,  was  brought  on  a  putting  in 

writ  of  error  before  the  Court  of  Exchequer  Chamber,  ■'"'  *  ^»^ 

wbcre  Sir  W.  FoUett^  for  the  Plaintiff  in  error,  con-  ^^y  ^^^ 

tended,*-*  43G.d.e.g9» 

First,  That  the  bond  should  have  been  taken  in  the  ^' **  ^^® 
,  1  1*  1  ■  performance 

name  of  hb  Majesty,  and  proceedmgs  taken   thereon  of  the  oollec- 

ictordingly.  ^r's  duties. 

Secondly,  That  the  condition  of  the  bond  was  not  to  events  not 

tbe  effect  required  by  the  statute  43  G.  S*  c.  99.  and  unless  the  ob« 

«G.4,r.88.  jK^Bhsve 

notice  where 
to  find  the  colleetor's  property. 
^.  Payment  to  the  account  of  a  given  year^  of  sums  collected  for  a  difi^re&t 
jar,  is  no  discharge  of  the  demand  against  the  colleetor  in  respect  Of  those 

S.  It  is  no  olrjection  that  the  surety's  bond  is  conditioned  for  payment  by  the 
caOeetor  to  the  reoeiver-general^  and  to  the  commissioners :  or  that  it  is  con» 
fiiinkBd  for  payment  at  the  thncs  by  ^  sot  sppointed. 
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1855.  Thirdly,  That  the  bond  and  condition  were  void  for 

uncertainty, — Bigg^  the  collector,  in  one  part  of  the  con- 
dition being  required  to  pay  over  the  monies  to  the 
receiver-general,  and  by  another  part  of  the  condition 
being  bound,  when  required,  to  account  for  and  pay 
over  the  monies  collected  on  account  of  the  said  assess- 
ments to  the  commissioners,  or  any  two  of  them,  or 
such  person  as  they  should  appoint ; — and  that  the  latter 
part  of  the  condition  was  illegal,  the  collectors  being  re- 
quired by  the  said  statutes  of  43  G.  8.  c,  99.  and  3  6. 4. 
c.  88.  to  pay  over  the  monies  collected  to  the  receiver- 
general  under  a  penalty. 

Fourthly,  That  the  third  breach  of  the  condition  as- 
signed in  the  replication  to  the  second  plea  did  not  state, 
nor  did  it  appear,  on  any  part  of  the  record,  that  any 
days  or  times  were  appointed  for  the  payment  of  the  mo- 
nies collected ;  and  as  the  collectors  are  by  the  said  acts 
required  to  pay  the  monies  to  the  receiver-general  at 
such  times  as  shall  be  appointed,  the 'appointment  of 
such  times  was  a  condition  precedent  to  payment  by  the 
collector  Bigg.  Further,  that  it  did  not  appear  that 
the  receiver-general  attended  at  any  place  whereof  Bigg 
had  notice,  to  receive  the  monies  collected,  (see  rule  I* 
3  6. 4.  c.  88.)  or  that  Bigg  had  notice  of  any  time  or 
place  appointed  for  paying  over  the  same,  or  that  any 
of  the  monies  received  by  Bigg,  as  alleged  in  the  third 
breach,  were  received  prior  to  the  days  appointed  for 
paying  over  the  same ;  and  that  it  was  a  condition  pre- 
cedent for  the  receiver-general  to  have  appointed  an 
office,  or  to  have  attended  within  ten  miles  of  the  col- 
lector's place  of  habitation,  and  to  have  given  him  notice 
of  the  time  and  place  appointed  for  payment.  (See  3  6. 4. 
c.  88.  Rules  No.  1.  4th  rule,  and  43  G.  3.  c.  99.  s.  50., 
by  which  a  collector  is  not  bound  to  travel  beyond  ten 
miles  from  his  habitation.) 

Fifthly,   That  the  payment  by  Bigg  in  the  manner 
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fimnd  in  the  special  case  was  a  sufficient  payment, 
according  to  the  condition  of  the  bond,  to  discharge  the 
Plaintiff  in  error  as  his  surety.  - 

Sixthly,  That  the  seizure  of  the  lands  and  goods  of 
the  collector,  or  at  any  rate  an  endeavour  by  the  com- 
missioners to  ascertain  whether  he  had  any  or  not,  was 
a  condition  precedent  to  their  commencing  an  action  on 
the  bond ;  and  it  was  not  shewn  on  the  pleadings,  and 
did  not  appear  from  the  finding  of  the  jury,  that  the 
commissioners,  previously  to  commencing  this  action, 
used  any  endeavour  to  seize  the  lands  and  goods,  or  to 
ascertain  whether  Bigg  had  any,  (see  43  G.  3.  c.  99. 
5.  IS.),  while  it  was  expressly  found  that  Bigg  had  some 
lands  and  goods  that  were  not  seized. 

•Seventhly,  That  the  Plaintiff  in  error  ought  to  have 
bad  judgment  on  account  of  the  finding  on  the  6th, 
lith,  and  ]5th  issues,  (a) 


1835* 


Tadify  Seijt.  supported  the  judgment  below. 

Cur.  adv.  vtdt. 


The  judges,  differing  in  opinion,  now  delivered  their 
seriatim. 


WHUams  J.  This  case  comes  before  us  upon  a  special 
verdict,  and  the  question  arises  upon  a  bond  given  by  the 
Plaintiff  in  error  for  the  due  performance,  by  a  person 
of  the  name  of  Bigg^  of  the  duty  of  collector  of  taxes, 
to  the  Defendants  in  error,  commissioners  of  taxes, 
usder  the  43  G.  3.  c.  99.  To  the  declaration  on  this 
bond  the  Plaintiff  in  error  pleaded,  amongst  other  things 
not  material  to  be  noticed,  fifthly,  "  that  Bigg  did 
demand  and  collect  all  the  assessments ;  and  that  from 


(a)  The  judgment  of  the 
Coort  is  flo  full,  as  to  render  it 
vneoenary  to  give  here  more 


than  the  heads  of  the  argument 
for  the  Plaintiff  in  error. 
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that  time,  to  the  time  of  exhibiting  the  present  bill^  he 
had  lands,  goods,  and  chattels  within  the  jurisdiction  of 
the  commissioners,  of  which  they  had  notice,  and  which 
might  have  been  seized  and  sold  by  them,  but  which  they 
neglected  to  sell/'  To  which  the  Defendants  in  error 
have  replied  in  the  following  manner :  — **  That  Bigg  did 
not  faithfully  demand  and  collect  all  the  assessments; 
that  be  had  no  lands  within  their  jurisdiction  which  they 
could  seize  and  sell  of  which  they  had  notice;  and  that 
all  the  goods  and  chattels  of  the  said  Bigg  within  their 
jurisdiction,  and  of  which  they  had  notice,  were  seized 
and  sold,  and  were  inadequate  to  the  satisfying  the  defi* 
ciendes  of  Bigg/'  And  in  my  view  of  the  case,  it  is  not 
necessary  to  advert  further  to  the  pleadings. 

With  respect  to  the  special  verdict,  the  material  facts 
found  are,  **  that  the  said  Bigg  had  lands  or  houses  afler 
his  alleged  default,  of  the  value  of  121/.,  which  could 
have  been  seized  and  sold  by  the  commissioners,  under 
the  43  G.  3.  c.  99.  s.  52. ;  and  that  he  had  goods  after 
such  default  of  the  value  of  200/.,  which  could  have  been 
seized  and  sold  by  the  commissioners;"  and  also,  **  that 
the  said  commissioners  had  not  notice  tliat  Bigg  was 
possessed  of  any  houses,  lands,  or  goods,  at  the  time  of 
his  default.'*  The  jury  then  find,  what,  I  admit,  falls 
far  short  of  notice,  that  the  said  Bigg  was  possessed  of 
goods. 

Two  questions  arise,  depending  upon  the  construction 
of  the  above-mentioned  statute ;  — first.  Whether  the 
sale  of  the  lands  and  goods  of  Bigg  be  a  condition 
precedent  to  the  commencement  of  the  action  against 
the  surety ;  and  next,  whether  notice  by  the  surety  of 
the  existence  of  such  lands  and  goods  to  the  commis- 
sioners be  necessary. 

The  first,  and,  as  it  seems  to  me,  the  principal  ques- 
tion, arises  upon  the  construction  of  the  thirteenth 
section  of  43  G.  3.  c.  99.,   which,  after  providing  that 
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the  collectors,  if  required,  shall  find  good  and  snflficient 
security,  by  bond,  in  the  manner  prescribed,  contains 
this  proviso :  —  '*  That  no  suck  bond  shall  be  put  in 
suit  against  any  surety  or  sureties  for  any  deficiencies, 
other  than  what  shall  remain  unsatisfied  after  sale  of 
the  lands,  tenements,  goods,  and  chattels  of  such  col- 
lector, in  pursuance  and  by  virtue  of  the  directions 
and  powers  given  to  the  respective  commissioners  by 
diis  act." 

Upon  the  construction  of  this  clause  opposite  incon- 
Teniences  have  been  suggested  in  the  course  of  the 
argoment  On  the  one  side  it  has  been  said,  that  if  the 
sale  above  alluded  to  be  held  a  condition  precedent,  the 
consequence  must  be,  that  a  remedy  intended  for  the  relief 
of  the  parish  may  be  suspended  or  wholly  lost  whilst  the 
commissioners  are  engaged  in  an  endless  and  fruitless  in- 
qniiy  into  the  state  of  the  collector's  possessions.  And, 
on  the  other,  that  if  it  be  merely  discretionary  with  the 
commissioners,  whether  they  sue  first  and  sell  after,  or 
do  not  sell  at  all,  the  surety  may  be  harassed  with  the 
costs  of  an  action,  whilst  the  collector  is,  at  the  same 
time,  in  possession  of  property  ten  times  more  than  the 
amount  of  his  arrears.  These  extreme  cases  seem  to 
be  pretty  nearly  balanced,  and  are  not  very  safe  criteria 
for  ascertaining  the  true  decision ;  though  it  is  observ- 
able that  the  first-mentioned  inconvenience  seems  to 
ha?e  had  a  very  full,  if  not  somewhat  undue,  share  in 
producing  the  judgment  of  the  Court  below.  The  true 
construction  of  a  statute  is  to  give  efiect  to  the  intent 
and  object  of  the  legislature,  as  far  as  it  is  possible, 
and,  if  there  be  provisions  seemingly  inconsistent  or 
contradictory,  to  reconcile  them  so  as  to  further  that 
mtenL  This  is  not  only  the  proper  mode  of  construe* 
tion  in  this  instance,  but  is  so  generally,  and  the  pro- 
position, I  presume,  need  only  to  be  stated  in  order  to 
be  assented  to*     Com.  Dig.  tit.  Parlt.  R.  10.    Now  it 
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seems  to  me  hardly  doubtful  but  that  the  provision  in 
question  was  introduced  expressly  for  the  protection  and 
benefit  of  the  surety.  ,  To  me,  at  least,  its  introduction 
is  unintelligible,  except  that  be  the  meaning.  The  lan- 
guage, with  the  exception  of  the  expression  ^^put  in 
suit,"  upon  which  I  shall  observe  presently,  is  perfectly 
plain  and  appropriate.  This  object  also»  it  is  to  "be  ob« 
served,  is  quite  consistent  with  the  position  of  the  surety 
and  his  relation  to  the  principal ;  because,  neither  from 
the  general  nature  of  the  bond,  nor  that  relation,  is 
there  any  thing  to  raise  the  slightest  inference  that  the 
former  should  become  responsible  except  upon  the  fai- 
lure of  the  latter ;  the  nature  of  the  thing  implies  it. 
The  position  also^  of  this  provision,  is  quite  consistent 
with  this  view  of  the  subject.  In  the  earlier  part  of  the 
section  the  liability  of  the  surety  is  described,  and  then 
comes  this  proviso  containing  the  restriction  upon  that 
liability;  and,  except  it  was  intended  to  afford  some 
special  protection  to  the  surety,  why,  it  may  be  asked, 
was  it  introduced  at  all?  It  seems  to  me,  therefore, 
that  we  have  the  intention  of  the  legislature  clear  and 
explicit,  to  relieve  the  surety.  Except,  therefore,  the 
application  of  the  funds  (land  and  goods)  of  the  col- 
lector be  deemed  a  condition  precedent  to  calling  upon 
the  surety  to  make  good  "  the  deficiency,*'  which,  I  think, 
(with  that  hesitation,  however,  which  becomes  one  when 
aware  of  opposite  opinions,}  is  the  true  construction,  no 
effect  whatever  is  given  to  this  part  of  the  section,  intro- 
duced expressly  for  the  surety's  benefit,  and,  so  far  as 
he  is  concerned,  it  might  as  well  be  expunged  from  the 
statute  altogether.  This  observation  is  strictly  true,  sup- 
posing the  commissioners  not  to  be  compellable  to  levy 
contributions  in  aid  of  the  surety  upon  the  property  of 
the  collector,  after  the  former  has  been  sued  for  arrears. 
And  it  is  true,  to  a  considerable  extent,  if  (which  may 
be  questionable)  the  commissioners  may  be  compelled 
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by  mandamus,  or  otherwise,  to  reimburse  the  surety  by 
sale,  &c.     Up  to  the  extent  oF  the  costs  of  the  action, 
npon  this  supposition,  rightly  brought  against  the  surety 
in  the  first  instance,  he  would  be  without  remedy.    And 
this,  which,  I  confess,  seems  to  me  to  be  the  obvious 
meaning  of  this  proviso,  is  rather  confirmed  by  attending 
to  the  particular  expressions  in  which  that  meaning  is 
conveyed.     The  words  are,  <*  No  bond  shall  be  put  in 
soit  for  any  deficiency  other  than  what  shall  remain  un- 
saUsfied  after  sale  of  the  lands,  goods,"  &c.,  of  the  col- 
lector.   That  is,  no  bond  shall  be  put  in  suit  Jar  the 
arrears  of  the  collector^  but  only  for  the  deficiency,  if 
any,  after  bis  property  has  been  applied,  as  in  reason 
and  justice  it  ought,  to  discharge  those  arrears,  as  far  as 
it  will  go.    And  how  is  it  possible  to  say  that  the  arrears 
of  the  collector,  and  the  arrears  minus  the  proceeds  of 
all  his  property,  mean  the  same  thing?    Observations 
have  been  made  upon  the  words  **  no  bond  shall  be  put 
in  suit,"  as  if  they  were  distinguishable  from  **  no  action 
shall  be  brought,"  or  ^  no  proceedings  shall  be  bad  or 
taken."     I  confess,  however,  that  I  am  unable  to  c^m- 
prdiend  any  such  distinction,  and  cannot  but  think  that 
the  three  forms  of  expression  above  mentioned  are  per* 
fectly  equivalent  both  in  a  legal  and  a  popular  sense. 
About  the  latter,  I  presume,  there  can  be  no  doubt,  and, 
as  it  seems  to  me,  there  is  scarcely  less  as  to  the  for- 
mer.   In  the  case  of  Peppin  and  Others  v.  Cooper  (a), 
to  a  plea  similar  to  the  present,  •*-  that  a  collector  had 
goods,  &c,  at  the  commencement  of  the  action,  the 
replication  is  <<that  there  were  not  goods,  &c.  of  the, 
collector  sufficient  to  satbfy  the  deficiency,  for  which 
the  bo9id  had  been  put  in  suit  "  which  latter  words  seem 
to  me,  of  necessity,  to  have  the  same  meaning  as  '^acticm 
had  been  brought."     When,  therefore,  I  see  a  provision, 
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expressed  in  plain  terms,  and,  I  think,  witli  an  obvious 
meaning  in  perfect  conformity  to  tbe  situation  and  rights 
of  the  parties  (principal  and  surety),  we  are  bound,  as  it 
seems  to  me,  to  give  it  effect,  except  there  be  collected, 
from  some  other  part  of  the  statute,  a  decisive  reason  to 
the  contrary.     Nor  do  I  think  that  there  is  any  thing  in 
the  fifty-second  section,  to  which  reference  has  been  fre- 
quently made,  inconsistent  with  the  view  which  I  have 
taken.     It  will  be  observed  that  the  two  sections  (the 
thirteenth  and  fifty  second)  are  directed  to  very  dif- 
ferent objects*    The  former  describes,  as  I  have  said, 
the  liabilities  of  the  surety,  and,  in  the  proviso,  restricts 
them  in  the  manner  already  alluded  to;  the  latter  gives 
powers  to  the  commissioners  both  over  the  person  and 
the  property  of  the  collector,  and  all  these  seem  quite 
consistent  with,  and  in  furtherance  of,  what  I  understand 
to  be  the  object  of  the  proviso.     Powers  are  given  to 
the  commissioners  to  get  at  funds  which  are  to  be  ap- 
plicable in  ease  of  the  surety;  but  the  question  of  pri- 
ority, that  is,  whether  seizure  and  sale  should  precede 
suit,  seems  to  me  not  to  be  necessarily  involved  in  con- 
sidering the  effect  of  the  fifty-second  section.     It  is  true 
that  different  expressions  are  used  in  different  parts  of 
the  section :  the  words  first  used  are  **  authorised  and 
empowered,"  then   **  empowered,"  and,   lastly,  **  em- 
powered and  required."     And  some  reliance  has  been 
placed  upon  the  latter  expression  **  required  "  not  being 
employed  instead  of  *'  authorised  and  empowered,"  in 
that  part  of  the  section  where  the  seizure  of  the  estate, 
real  and  personal,  first  occurs.     I  must  own  that  this 
seems  to  me  to  be  a  very  doubtful  and  precarious  re- 
liance.   I  very  much  doubt,  and,  in  truth,  do  not  believe, 
that  the  precise  force  and  weight  of  those  expressions 
were  weighed  with  critical  nicety  before  they  were  in- 
troduced into  the  clause;  that  they  were  used  indis- 
criminately, and  at  random,  I  think  much  more  probable. 
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It  is  observable,  also,  that  the  seizure  of  the  person  is 
first  named  in  the  section,  to  which  object  the  terms 
**  aatiiorised  and  empowered  "  are  properly  applicable, 
and  this,  perhaps,  may  account  for  the  omission  of  the 
word  (of  supposed  superiority  in  pressure  and  cogency) 
"required.''  Upon  the  whole,  therefore,  bearing  in 
miod  the  distinct  purposes  of  the  two  sections,  I  think 
there  is  nothing  in  the  latter  to  supersede  what  I  con- 
sider to  be  the  plain  intent  and  meaning  of  the  proviso 
io  the  former. 

Before  I  quit  this  part  of  the  subject,  I  cannot  help 
observing  that  rather  too  little  importance  has  been 
attached  to  the  case  I  have  already  referred  to,  of 
Peppitt  and  Others  v.  Cooper*  It  is  certainly  true 
that  the  very  point  now  under  consideration  was  not 
before  the  Court,  but  it  is  equally  so  that  the  whole 
statute  and  this  very  question  were  brought  under  their 
notice.  In  that  case  two  collectors  were  appointed, 
though  one  only  acted,  and  the  other  was,  in  truth, 
only  a  surety.  To  an  action  on  the  bond  similar  to 
the  present,  the  surety  pleaded,  amongst  other  things, 
that  there  were  goods  not  sold  belonging  to  the  col- 
lector, who  had  not  acted,  and  who,  of  course,  was  not 
in  arrear ;  to  which  there  was  a  demurrer.  Whereupon 
Lord  Tenlerden  and  HolroydJ.  are  reported  to  have 
said.  Not  that  the  question  of  whether  the  collector's 
goods  were  sold  or  not  was  wholly  immaterial ;  not  that 
the  statute  was  merely  directory,  and  that  the  commis- 
sioners might  either  sue  or  sell  at  their  pleasure;  but 
that  the  goods  which  ought  to  be  sold  before  the  bond 
can  be  put  in  suit  are  the  goods  of  the  defaulting 
collector.  Lord  Tenterden  says  this,  "  I  am  clearly  of 
opinion  that  the  bond  might  be  put  in  suit  without 
selling  the  goods  of  Peppin,  who  was  a  mere  surety ; 
tor  though  it  appears  on  the  face  of  the  bond  that  he 
was  a  collector  also,  still  he  is  not  the  collector  con* 
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templated  by  the  act,  whose  goods  must  be  sold  before 
proceedings  are  had  upon  the  bond:"  where  it  may  be 
observed  (with  a  reference  to  a  point  already  noticed)) 
that  hb  Lordship  clearly  uses  the  terms  ^^the  bond 
being  put  in  suit,"  and  **  proceedings  being  had  upon 
the  bond,"  as  perfectly  convertible,  and,  I  think,  as 
clearly,  as  meaning  the  same  as  *^  action  brought  upon 
the  bond."  I  repeat  that  I  by  no  means  consider  the 
case  as  an  authority,  and  that  I  proceed  upon  the  in- 
terpretation of  the  statute  itself;  but  at  the  same  time 
it  is  a  satisfaction  to  have  even  the  impression  of  those 
judges  who  had  so  confirmed  a  habit  of  being  right,  in 
favour  of  my  view  of  the  subject. 

I  come  now  to  the  second  point, — of  notice,  —  and  the 
question  how  far  any  is  necessary  from  the  surety  to 
the  commissioners,  in  order  to  set  them  in  motion. 
This  supposed  necessity  (as  the  statute  itself  is  silent 
upon  the  subject)  seems  to  proceed  upon  the  superior 
information  of  the  surety,  as  to  the  property  of  the 
principal,  and  the  duty  thereby  cast  upon  him  to  give 
notice  of  the  existence  of  property  which  might  be 
made  available,  before  he  can  complain  of  any  omission 
on  the  part  of  the  commissioners.  This,  however,  seems 
to  me  to  depend  a  good  deal  upon  a  mistaken  view  of  the 
nature  and  quality  of  the  surety's  engaj^ment  and  obliga- 
tion, which  is  not  for  the  payment  of  a  sum  of  money 
absolutely  upon  another's  failure  (in  which  case  it  is  per- 
haps hard  to  suppose  that  a  man  would  become  bound 
for  another  without  ascertaining  his  probable  means  of 
payment),  but  simply  for  accuracy  and  fidelity ;  in 
which  case  it  might  be  supposed  that  one  would  be  bound 
for  another  from  well  ascertained  experiments  of  his  con- 
duct and  habits.  I  say  mighty  without  pursuing  the 
subject  further,  because  I  think  an  attempt  to  draw 
conclusions  in  this  case  from  general  probabilities  is 
utterly  precarious  and  insecure.    It  seems  to  me,  that 
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our  business  rather  is  to  examine  what,  and  with 
whom,  the  means  of  knowledge  are,  according  to  the 
provisions  of  the  act  of  parliament  itself.  Now,  so  far 
as  the  surety  is  concerned,  the  statute,  as  might  be  ex- 
pected, is  silent  as  to  the  recommendation  of  caution, 
or  means  of  information  :  he  is  left  to  himself.  With 
the  commissioners,  however,  the  case  is  otherwise:  by 
the  ninth  section  the  commissioners  are  to  appoint 
assessors,  who  are  to  act  upon  oath,  and,  moreover,  are 
to  be  charged  and  instructed  by  the  commissioners  in 
the  requbites  for.  discharging  their  duty.  Further,  by 
the  same  section,  die  assessors  are  to.  return  two  or 
more  able  and  sufficient  persons  of  the  places  for  which 
the  assessors  act  to  be  collectors.  It  seems  to  be  clear, 
therefore,  that  in  the  due  performance  of  their  duty,  the 
assessors  arie  bound  to  inquire  into  the  sufficiency  of  the 
persons  returned,  including,  of  course,  their  substance 
and  property;  and,  if  the  matter .  had  rested  here,  it 
might,  perhaps,  have  been  not  unreasonable,  considered 
as  a  statutory  mode  pointed  out  to  the  commissioners, 
of  ascertaining,  by  deputed  authority,  the  means  of  the 
persons  to  be  appointed.  But  the  section  goes  further) 
and  enacts  that  the  persons  so  returned  by  the  assessors 
are  to  be  appointed  by  the  commissioners,  and  as  per- 
sons are  presumed  to  do. their  duty,  (and  particularly 
when  acting  upon  oath,  for  the  commissioners  also  are 
sworn,)  it  must  be  taken  as  against  the  commissioners 
that  they  became  acquainted  with  the  property  of  the 
persons  about  to  be  appointed,  and  of  this  collector 
Bigg  amongst  the  rest ;  and  this  supposition  and  con- 
struction is  the  more  probable  and  reasonable,  because 
the  collector  is  not  required  by  the  thirj^nth  section  to 
find  security,  at  all  events,  but  only  if  required  by  the 
commissioners.  This,  therefore,  seems  to  imply  that  the 
commissioners  ought  to  inquire  in  each  case,  or  efse 
how  can  they  exercise  a  discretion  as  to  requiring  ordis- 
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peoting  with  aecurity  in  the  case  of  each  appointmeDt  ? 
And  why  is  notice  to  be  required  from  the  sure^  to 
those^  who^  by  the  very  supposition  of  having  done 
their  duty^  have  acquired  knowledge  already? 

Some  reliance  has  been  placed  upon  that  phrase  in 
the  fifty-seoond  section*  already  commented  up(Hi» — 
*<  wherever  the  (estates,  &c.)  can  be  discovered,''  as  if  the 
meaning  had  been*  that  such  property,  as  the  commis- 
sioners had  not  notice  of  from  the  surety,  must  be  deemed 
property  **  that  cannot  be  discovered/'   It  seems  to  me^ 
however,  that  this  expression  is  merely  intended  to  de- 
scribe the  exertions  expected  from  the  commissioners  in 
pursuing  property,  not  in  the  hands  of  the  collector 
himself  but  of  others ;  viz.  his  heirs,  executors,  or  ad- 
ministrators, wheresoever  they  can  be  discovered  or 
found;  —  that  is,  the  commissioners  are  not  to  confine 
their  search  to  what  is  in  the  actual  possession  of  the 
collector,  but,  if  they  can,  to  pursue  it  elsewhere.    But 
it  would,  in  my  opinion,  be  a  most  forced  and  hazardous 
construction  to  interpret  *<  discovered''  to  mean,  whereof 
the  commissioners  had  notice  from  the  surety. 
.  Finding,  therefore,  nothing  in  the  statute  that  requires 
notice  from  the  surety  expressly,  nor,  as  I  think,  im- 
pliedly, either  from  a  fair  construction  of  that  statute,  or 
from  the  situation  of  the  parties  and  tiieir  relative  means 
of  knowledge;  but,  on  the  contrary,  that  the  duty  of 
pursuing  the  property,  if  any,  is  plainly  and  unequivo- 
cally cast  upon  the  commissioners,  I  think  the  allegation 
of  notice  unnecessary ;  the  finding  upon  that  subject  in 
the  special  verdict  immaterial ;  that  the  plea  contains  a 
good  defence  to  the  action  without  it ;  and  that  judg- 
ment should  be  given  for  the  Plaintiff  in  error. 


Patteson  J.  The  principal  matters  on  which  the 
Court  took  time  to  consider  r^rded  the  issues  on  the 
fifth  and  sixth  pleas;  and  the  first  question  which  arises 
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u»  whether  the  proviso  in  section  13.  of  the  43  6.  3. 
c.  99.  crefttes  a  condition  precedent  in  favour  of  a 
mattjf  to  that  no  bond  can  be  put  in  suit  against  him 
nntil  a  sale  has  bees  made  of  the  principaPs  lands  and 
goods? 

After  an  attentive  consideration  of  the  whole  act,  and 
with  all  deferenee  to  the  opinion  of  those  of  my  learned 
brothers  from  whom  I  differ,  I  am  not  able  to  construe 
that  proviso  in  any  other  sense  than  as  creating  such 
cooditioD  precedent    It  is  introduced  in  terms  for  the 
benefit  of  the  surety,  and,  as  I  conceive,  must  be  read 
IB  its  obvious  sense,  such  as  any  unlearned  person  would 
pot  upon  it  who  proposed  to  become  a  surety  and  read 
the  act  of  parliament  with  a  view  to  discover  the  nature 
of  his  engagement,  the  liabilities  he  is  to  incur,  and  the 
means  of  protection  which  are  afforded  him.    Now  the 
ict  in  section  13.  directs  a  joint  and  several  bond  to 
be  taken  from  the  collector,  with  sureties,  conditioned 
that  the  collector  shall  duly  demand  the  sums  assessed, 
shall  duly  proceed  against  defaulters,  and  duly  pay  such 
soios  as  shall  come  to  his  hands.    It  then  directs,  that 
if  he  makes  defiiult,  the  commissioners  shall  prosecute, 
f.  &  pot  in  suit  the  bond.      Provided  always,  ^*  That 
no  svch  bond  shall  be  put  in  suit  against  any  surety 
or  sureties  for  any  deficiencies  other  than  what  shall 
reoiam  onsatisfied  after  sale  of  the  lands,  tenements, 
goods,  and  chattels  of  such  collector,  in  pursuance  and 
by  virtue  of  the  directions  and  powers  given  to  the 
respecdve  commissioners  by  this  act"    What  are  those 
directions  and  powers?     They  are  contained  in  the 
fifty-second  section,  which  authorises  and  empowers 
(not  requires)  the  commissioners,   in  case  of  default, 
to  make  sale  in  a  summary  manner  of  the  collector's 
buids  and  goods  wheresover  the  same  can  be  discovered 
lad  found.    The  commissioners  not  being  required  to 
nake  such  sale,  are  not  bound  to  do  so  previous  to 
c  2 
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putting  the  bond  in  suit  against  the  collector ;  for  he  is 
not  within  the  proviso  of. the  thirteenth  section:  but 
they  may  do  so  if  they  please;  and  if  they  do,  it  is 
plain  that  as  the  bond  is  one  which  comes  within 
the  provisions  of  the  statute  8  &  9  ^.  8.  c.  1 1.  5.  8., 
they  cannot  afterwards  recover  on  the  bond,  even 
against  the  collector,  more  than  what  remains  unsa- 
tisfied after  deducting  the  produce  of  the  sale.  Still 
it  is  optional  with  them  to  make  no  sale  and  put  the 
bond  in  suit  severally  against  the  collector  for  the 
whole  deficiency.  But  the  legislature  by  the  proviso 
in  section  IS.  evidently  intended  to  put  the  surety  in 
a  better  condition  than  the  collector,  which  he  would 
not  be  if  the  proviso  be  construed  as  directory  only ; 
or  if  it  be  construed  as  applying  only  to  cases  where 
the  commissioners  have  chosen  to  exercise  their  power 
by  selling.  Indeed  then  the  proviso  would  be  nugatory, 
for  it  would  do  no  more  than  the  statute  of  William 
had  already  done.  The  only  way,  therefore,  to  give 
the  surety  that  advantage  which  the  legislature  plainly 
intended  him  to  have,  is  to  construe  the  proviso  in  its 
obvious  sense,  viz.,  that  before  the  commissioners  put 
the  bond  in  suit  against  the  surety  they  shall  esercise 
for  his  benefit  that  power  which  is  given  them  by  the 
fifty-second  section.  It  is  still  optional  with  them ;  they 
may  abstain  firom  selling,  and  enforce  the  bond  against 
the  collector  alone ;  but  if  they  wish  to  enforce  it  against 
the  surety,  they  must  first  sell  the  collector's  property. 
It  has  been  suggested,  that  they  might  exercise  their 
powers  under  the  fifty-second  section  for  the  benefit  of 
the  surety  after  having  enforced  the  bond  against  him. 
But  I  confess  I  am  at  a  loss  to  understand  how  they 
could  be  justified  in  making  sale. of  the  collector's  pro- 
perty to  satisfy  a  debt  which  was  already  discharged  by 
the  surety.  If,  then,  the  sale  be  a  condition  precedent, 
the  second  question  which  arises  is,  whether  it  is  sufficient 
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to  aver  in  the  pleadings  that  there  are  lands  and  goods 
of  the  collector  unsold,  or  whether  it  is  necessary  to  add 
that  the  commissioners  had  notice  of  such  lands  or 
goods?  On  this  question  I  have  entertained  great  doubt, 
for  I  find  no  clause  in  the  act  in  terms  requiring  such 
notice;  and  the  phrase  which  approaches  nearest  to  it, 
^wheresoever  the  same  can  be  discovered  and  found,'' 
seems  intended  to  apply  only  to  the  place  at  which  they 
may  be  found,  and  to  give  a  larger  power  of  seizure 
than  the  commissioners  might  otherwise  have:  but  on 
the  whole  it  appears  to  me,  that  lands  or  goods  of  the 
collector  of  which  the  commissioners  have  no  notice, 
(aad  by  notice  I  understand  knowledge  by  whomsoever 
coiomunicated,  or  howsoever  acquired,)  must  be  consi- 
dered as  lands  or  goods  not  in  existence.  The  incon- 
Tenienoe  which  would  arise  from  a  contrary  decision 
Is  manifest ;  the  commissioners  have  no  means  of  find- 
ing out  concealed  property.  Yet  on  any  action  being 
brought  against  a  surety,  it  would  be  easy  to  bring 
forward  some  article  unsold  and  defeat  the  action,  and 
$0  Mus  quoiieSf  till  the  surety  also  had  removed  all 
bis  elKcts. .  On  the  other  hand,  there  is  no  hardship  in 
calling  upon  the  surety  to  give  the  commissioners  in- 
formation of  any  property  that  he  desires  to  have  sold 
for  his  benefit,  which  information  it  would  not  be  diffi- 
colt  ibr  him  to  give  if  he  had  used  ordinary  prudence 
in  ascertaining  the  property  of  the  collector  before  he 
became  surety  for  him ;  or  if  actual  notice  by  the  surety 
be  not  required,  and  the  commissioners  could  be  shewn 
to  be  wilfully  ignorant  of  the  collector's  property  by 
reason  of  their  omitting  to  make  inquiry,  the  surety, 
if  injured,  might  have  his  remedy  against  the  comrois- 
missioners  for  such  omission.  It  is  true  that  the  act 
requires  the  commissioners  to  select  a  collector  firom  the 
persons  presented  to  them,  and  therefore  at  the  time  of 
bis  appointment  they  have  their  attention  called  to  his 
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sufficiency  in  respect  of  property;  but  still  I  do  not 
think  that  this  circumstance  makes  it  incumbent  on 
diem  to  inform  themselves  of  every  article  he  may 
possess  within  their  jurisdiction ;  and  unless  it  be  car- 
ried to  that  extent,  I  think  it  must  be  necessary  for  the 
surety  to  shew  that  they  had  knowledge  of  the  exist- 
ence of  the  property,  the  want  of  sale  of  which  is  set 
up  as  a  defence. 

As  I  am  of  opinion  that  the  sale  is  a  condition  prece- 
dent, but  the  sale  only  of  those  lands  and  goods  of  which 
the  commissioners  have  notice  or  knowledge,  the  third 
question  arises  as  to  the  effect  of  the  pleadings  and  the 
special  verdict  in  this  particular.  Now  the  pleas  in 
substance  allege  the  existence  of  saleable  lands  and  goods, 
of  which  the  commissioners  had  notice.  The  repli- 
cations assert  that  there  were  no  saleable  lands  of  which 
the  commissioners  had  notice ;  and  that  all  the  saleable 
goods  of  which  they  had  notice  were  sold.  The  rejoin- 
ders assert  that  there  were  saleable  lands  and  goods  not 
sold,  omitting  all  mention  of  notice.  The  special  verdict 
finds  the  existence  of  saleable  lands  and  goods  which 
have  not  been  sold;  but  also  finds  the  want  of  notice  as 
to  the  lands,  and  that  the  Plaintiffs  below  had  reasonable 
grounds  to  believe  that  the  collector  had  goods.  I  con- 
sider this  latter  finding  as  equivalent  to  finding  want  of 
notice  as  to  the  goods  also.  It  certainly  is  not  a  finding 
distinctly  that  they  had  not  notice ;  but  in  the  words  of 
my  Lord  Chief  Justice  in  giving  the  judgment  of  the 
Court  of  Common  Pleas,  *<such  finding,  neither  by  the 
rules  of  pleading,  nor  in  the  natural  meaning  of  the 
words  themselves,  can  supply  the  want  of  actual  notice 
or  knowledge ;  it  does  not  even  amount  to  an  assertion 
of  actual  belief,  in  the  commissioners.*'  (a)  Now  if  the 
point  of  notice  be  involved,   though  informally  in  the 
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thinkiDg  as  I  do  that  the  point  of  notice  is  i 
rial,  I  hold  that  the  verdict  is  conclusive,  and  the  judg- 
ment must  be  for  the  Plaintifi  below.  And  this,  as  it 
appears  to  me^  is  in  truth  the  real  state  of  the  pleadings, 
ai^  that  the  notice  is  informally  part  of  the  issues,  bat  I 
have  considerable  hesitation  in  coming  to  that  conclusion. 
However,  if  the  point  of  notice  be  excluded  from  the 
issues,  then  as  the  immediately  preceding  pleadingf  visu 
tibe  replications,  denied  the  notice,  and  the  rejoinders 
which  take  issue  on  the  existence  of  the  lands  and  goods 
do  not  assert  the  notice,  they  admit  the  want  of  notice^ 
snd  so  render  the  issues  immaterial,  and  leave  the  Plain- 
dfi  below  wholly  unanswered  on  this  part  of  the  record. 
But  it  is  denied  that  there  is  any  such  admission ;  and 
then  it  is  said  that  the  jury  were  not  at  liberty  to  find  a 
fiwt  not  involved  in  the  issues;  therefore  that  their  find- 
ing mnst  be  taken  as  a  finding  only  of  the  existence  of 
the  lands  and  goods,  and  so  must  be  treated  as  a  verdict 
far  the  Defendant  below.  Now  whether  the  issues  be 
aaterial  or  not,  I  apprehend  that  the  jury  are  at  liberty 
to  find  any  facts  not  inconsistent  with  the  pleadings ;  and 
here  Uie  want  of  notice,  so  fiir  from  being  inconsistent 
with  the  pleadings,  is  either  admitted  by  them,  or  at  all 
efents  not  denied,  upon  the  supposition  that  notice  is  not 
involved  in  the  issues;  and  though  it  be  true  that  if  the 
issues  do  not  involve  the  point  of  notice  they  must  be 
treated  as  found  for  the  Defendant  below,  yet  the  special 
feidiDg  of  the  jury  may  be  used  to  shew  that  if  the  issues 
had  been  properly  taken  the  verdict  would  have  been 
far  the  Plaintiffs  below.  Either,  then,  on  the  ground  of 
want  of  notice  being  admitted  by  the  pleadings,  or  on 
the  gioand  of  the  special  finding,  it  appears  that  by  no 
farm  of  pleading  could  the  Defendant  below  entitle  him«^ 
sdf  to  a  verdict  on  the  merits,  which  is  exactly  the  case 
in  which  all  tlie  authorities  shew  that  judgment  non 
obstante  veredicto  ought  to  be  given.     Had  this  been 
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doubtiiili  and  the  issues  been  simply  immaterialy  the 
course  for  the  court  below  would  have  been  to  award 
a  repleader ;  but  it  seems  that  a  Court  of  Error  cannot 
so  award. 

Upon  the  whole,  and  for  the  reasons  I  have  stated^  I 
am  of  opinion  that,  as  regards  these  issues  on  the  fifth 
and  sixth  pleas,  the  Plaintiffs  below  are  entitled  to  judg- 
ment The  inclination  of  my  opinion  is  that  they  are 
en  tided  to  that  judgment  simpliciter,  as  given  by  the 
Court  below;  but  if  I  am  wrong  in  this,  I  still  should 
think  them  entitled  to  judgment  non  obstante  veredicto. 

The  other  points  in  tbis  case  were  disposed  of,  as  I 
understood,  upon  the  argument  However,  I  have  recon- 
sidered them,  and  will  state  shortly  the  conclusion  to 
which  I  have  come. 

The  first  objection  was,  that  the  bond  was  not  taken 
conformably  to  43  6. 3.  c.  99.  s.  1 3.,  because  it  is  con- 
ditioned to  pay  the  receiver-general,  and  also  the  com- 
missioners. The  answer  is,  that  even  if  the  latter  part 
of  the  condition  be  void,  it  will  not  vitiate  the  former 
part,  which  pursues  the  language  of  the  forty-eighth 
section.  Besides  which  it  should  seem,  that  a  case 
may  arise  under  the  thirty-ninth  section,  in  which  it 
might  be  the  duty  of  the  collector  to  pay  arrears  re- 
maining in  his  hands  to  the  commissioners  themselves. 
Some  observations  were  made  on  this  part  of  the 
case^  as  to  the  subsequent  statute,  3  G.  4>.  c.  88.,  but 
on  examining  that  statute,  it  appears  to  me  to  have 
nothing  to  do  with  the  present  question. 

Another  objection  was,  that  the  bond  is  conditioned  for 
payment  to  the  receiver-general  at  the  times  by  the  said 
acts  appointed.  Now  no  times  are  appointed  by  the  acts. 
The  answer  is,  that  the  receiver-general  is  empowered,  by 
the  forty-eighth  section  to  appoint  the  times;  and  those 
times,  when  i^pointed  by  him,  are  the  times  appointed 
by  the  acts.    It  is  said  that  no  averment  of  such  ^>- 
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pointJBcnt  is  made  in  the  pleadings:  but  general  per- 
formance is  pleaded;  and  the  third  breach  alleged 
in  the  replication  to  that  plea  is,  that  the  collector  did 
DOt  pay  to  the  receiver*general  the  monies  collected  at 
the  times  by  the  said  acts  appointed ;  on  which  there  is 
a  ^lecial  verdict,  finding  that  he  did.  It  must,  there- 
fore, be  presumed,  that  the  receiver-general  had  ap- 
pelated some  times  of  payment,  otherwise  such  verdict 
oottid  not  have  been  found. 

Another  objection,  and  that  a  very  important  one, 
sod  which  was  intended  to  be  raised  by  the  special 
▼erdict,  was,  that  the  collector  bad  performed  the 
condition,  inasmuch  as  it  is  found  by  the  special 
Terdict,  that  he  did  well  and  truly  pay  to  the  receiver- 
general  all  monies  collected  by  him,  upon  the  days 
and  at  the  times  by  the  acts  appointed :  although  it 
adds,  that  be  did  not  pay  the  whole  to  the  service  of 
the  year  for  which  he  was  collector,  as  stated  in  the 
condttion,  bat  to  the  account  of  previous  years.  Now 
widiont  entering  minutely  into  an  investigation  how  far 
the  parish  may  be  affected  by  holding  such  payment  to 
be  a  performance  of  the  condition,  and  by  compelling 
them  to  have  recourse  to  the  sureties  of  former  years,  in 
which  the  deficiencies  first  arose;  or  how  such  a  flue- 
tnating  body  as  the  inhabitants  of  a  parish  are  or  ought 
to  be  made  liable  for  the  de&ults  of  former  years ;  I 
nmst  say,  that  the  payment  in  this  case  appears  to  me 
to  be  DO  more  within  the  true  meaning  of  the  condition 
of  the  bond  than  it  would  have  been  if  the  collector  had 
applied  the  money  towards  the  discharge  of  any  other 
debt  which  he  owed.  Nor  do  I  think  that  it  would 
make  any  difierence  if  it  had  been  shewn  that  the 
reoetver>general  was  a  party  to  the  improper  appropria- 
tioii,  though  I  am  far  from  supposing  that  he  was.  The 
bets,  indeed,  seem  to  indicate  that  he  took  the  money 
from   the    collector   as   the   arrears  of   former  years 
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"^"-^       it  was  argued  that  he  had  no  power  to  do  so  by  any 
^  clause  of  the  act,  yet  it  is  obvious  that  the  practice  must 

BmMua*  be  so  to  receive  the  arrears.  Whether  that  practice  be 
l^al  or  not,  or  whether  the  receiver-general  was  negli- 
gent or  not,  seems  to  me  to  be  quite  immaterial;  for 
bis  overlooking  or  joining  in  the  misappropriation  of 
money  by  the  collector  cannot  make  the  collector's  acta 
less  illegal;  and  it  is  for  the  collector's  act  that  the  pre- 
sent Defisndant  is  answerable.  I  have  not  referred  to 
any  authorities  on  these  questions,  for  I  do  not  find  any 
directly  in  point.  Peppin  v.  Cooper  (a)  was  relied  on, 
but  the  facts  make  it  very  distinguishable. 

For  these  reasons  I  entirely  concur  in  the  judgment 
of  the  Court  of  Common  Pleas,  and  am  of  opinion 
that  it  ought  to  be  affirmed. 

Holland  B.  The  only  difficulties  that  present  them- 
selves  to  me  in  this  case  arise  upon  the  issues  to  the 
fifth  and  sixth  pleas.  The  fiflh  plea  in  substance  is. 
That  Bi^f  the  collector,  had  lands  and  goods  of  which 
the  commissioners  had  notice^  and  which  were  subject 
and  liable  to  be  seized,  and  could  and  might  have  been 
seized  and  sold,  but  which  were  not  sold  by  the  com- 
missioners.  The  sixth  plea  differs  from  the  fifth  in  no 
other  particular  than  in  stating,  that  Bigg  was  possessed 
of  and  entitled  to  goods  and  chattels ;  and  the  question 
is,  whether  any  of  the  words  in  the  act  of  the  43  G.  3. 
c.  99.  make  the  sale  of  the  lands  and  goods  of  the  col- 
lector and  principal  in  the  bond  a  condition  precedent 
to  the  putting  the  bond  in  suit  against  the  Plaintiff  in 
error,  one  of  the  sureties  for  the  collector. 

This  question  depends  on  the  thirteenth  section  of  the 
statute,  which,  after  enacting  that  every  bond  given  to 
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the  commissioners  by  way  of  security  shall  be  prosecuted  IMS. 
by  such  commissioners  on  any  failure  or  de&ult  of  the 
collector,  contains  the  following  words:  **  Provided  al- 
ways, that  no  such  bond  shall  be  put  in  suit  against  any 
surety  or  sureties  for  any  deficiency  other  than  what 
shall  remain  unsatisfied  after  sale  of  the  lands»  tene« 
ments,  goods,  and  chattels  of  such  collector  or  collectors, 
m  pursuance  of  and  by  virtue  of  the  directions  and 
powers  given  to  the  respective  commissioners  by  this 
act"  In  order  to  determine  the  true  construction  in- 
tended by  the  legislature  to  be  put  upon  this  proviso,  it 
may  be  useful  to  look  at  the  advantages  obtained  by  per- 
sons becoming  sureties  in  these  bonds,  and  to  consider 
whether,  to  prevail  upon  them  to  do  so,  it  was  not 
btended  to  throw  around  them  all  the  protection  that 
the  nature  of  the  transaction  admits  of,  from  the  con- 
sequences of  the  failure  or  default  of  their  principals, 
and  not  to  render  them  liable  for  any  deficiency  till  the 
property  of  the  collector,  as  far  as  it  can  be  ascertained, 
shall  have  been  made  available  by  the  com'missioners, 
and  applied  as  far  as  it  will  go  in  satisfaction  of  such 
deSdency.  By  the  ninth  section  the  assessors  are  to 
retain  the  names  of  two  or  more  able  and  sufficient 
persons,  within  the  bounds  and  limits  of  those  parnhes 
or  places  for  which  they  shall  be  assessors  respectively, 
to  the  conmiissioners,  to  be  by  them  appointed  collectors 
of  the  several  duties  to  be  raised  and  assessed  by  them 
as  such  commissioners.  By  the  thirteenth  section  it  is 
enacted,  that  such  persons  as  shall  be  presented  to  the 
commissioners  to  be  collectors  shall,  if  required,  give 
good  and  sufficient  security  equal  to  the  whole  dufy  and 
ttou  of  money  assessed  in  and  to  be  collected  in  each  dis* 
trict :  the  commissioners  are  to  take  a  joint  and  several 
bond,  with  two  sureties,  at  the  least,  and  on  failure  of 
the  persons  so  named  giving  such  security,  the  commis- 
sioners shall  be  at  liberty  to  appoint  any  other  persons 


38 


TRINITY  TERM, 


1855. 

QwYimm 
Bujuwuto 


who  con  give  such  security.  The  amount  for  which  the 
bonds  are  directed  to  be  taken  are  very  considerable, 
(in  the  case  before  us  the  sum  is  no  less  than  4048/.) ; 
the  inhabitants  of  the  parishes  and  places  in  and  for 
which  the  assessments  are  to  be  made  and  collected  are 
deeply  interested  in  the  fidelity  and  solvency  of  those 
by  whom  the  collations  are  to  be  made ;  and  it  is  ob- 
vious that  it  is  greatly  advantageous  to  the  public  to 
hold  out  every  inducement  to  persons  to  come  forward 
as  sureties,  who  may  be  inclined  to  forward  the  welfare 
of  those  who  are  desirous  to  become  collectors.  It  was 
with  this  view,  as  it  appears  to  me,  that  the  proviso  was 
introduced.  If  the  words  be  taken  in  their  plain  and 
obvious  sense^  the  commissioners  are  called  upon  to  look 
lo  the  interests  of  the  surety  before  they  put  the  bond  in 
suit  against  him  ;  and  the  surety  finds  his  responsibility 
and  risk  diminished  by  the  proviso.  But  to  say  that  it 
is  merely  directory  would  be  to  deprive  him  of  the 
greater  part  of  the  protection  that,  it  is  manifest  to  me, 
the  legislature  intended  to  give  him.  The  proviso,  in 
my  opinion,  creates  a  condition  precedent  in  favour  of 
sureties  in  bonds  taken  under  the  authority  given  to  the 
commissioners  by  the  thirteenth  section  of  the  act;  and 
such  bonds  are  not  to  be  put  in  suit  (which  I  consider 
to  mean  no  proceedings  shall  be  had)  against  any  surety 
for  any  deficiency,  other  than  what  shall  remain  unsa- 
tisfied after  the  sale  of  the  lands,  tenements,  goods,  and 
chattels  of  the  collector,  by  virtue  of  the  directions  and 
powers  given  to  the  commissioners  by  the  fifty-second 
section  of  the  statute. 

The  second  question  that  presents  itself  is,  whether, 
although  the  proviso  may  create  a  condition  precedent, 
the  commissioners  are  chargeable  with  any  default  in  not 
seizing  and  selling  the  lands,  tenements,  goods,  and 
chattels  of  the  collector,  before  putting  the  bond  in  suit 
against  the  sureties,  until  they  have  had  notice  that  the 
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collector  was  possessed  of  lands,  tenements,  goods,  and  1SS5. 
chattels;  or  whether  it  is  sufficient  for  a  surety  to  say 
that  his  principal,  the  collector,  was  possessed  of  and 
entided  to  divers  lands,  goods,  and  chattels,  as  of  his 
own  property  and  within  the  jurisdiction  of  the  com- 
missioners, and  which  lands,  goods,  and  chattels  were 
subject  and  liable  to  be  seized  and  sold,  without  stating 
that  the  commissioners  had  notice  of  them.  I  am  of 
opinion  it  is  not.  I  think  it  is  essential  to  the  validity 
of  the  plea,  that  the  surety  should  aver  that  the  com- 
missioners had  such  notice.  Although  the  commissioners 
are  by  the  fifty-second  section  of  the  statute,  for  the 
benefit  of  the  public,  and  for  the  protection  of  the 
surety,  invested  with  very  large  powers,  viz.  of  seizing 
and  selling  the  lands  and  goods  of  the  collector,  it 
cannot  be  taken  that  they  are  to  be  considered  to  have 
knowledge  of  the  lands,  tenements,  goods,  or  chattels 
of  the  collector,  and  to  be  held  answerable  for  not 
seizing  and  selling  them,  unless  notice  be  brought  home 
to  them  of  the  possession  of  such  property  by  the  col- 
lector. The  commissioners  are  mere  official  agents  in 
the  matter;  the  parties  really  interested  are  the  in- 
habitants of  the  district,  who,  in  case  the  bond  cannot 
be  made  available  against  the  collector  or  his  sureties, 
are  liable  to  repay  to  the  crown  the  amount  of  the 
deficiency  occasioned  by  tlie  default  or  insolvency  of  the 
collector  and  the  sureties ;  the  extent  of  whose  liabilities 
on  the  bond  depends  upon  the  amount  to  which  the 
property  of  their  principal  may  be  made  available. 
That  such  notice  was  thought  necessary  by  the  De- 
fendant below  appears  by  his  having  averred  in  the  fifth 
and  sixth  pleas  that  the  Plaintifis  below  had  such  notice. 
The  Plaintiffs  below,  by  their  replications  to  these  pleas, 
say,  that  Bigg  had  no  lands  or  goods  and  chattels  witbia 
their  jurisdiction  which  they  could  seize  and  sell,  of 
which  they  had  notices   and  that  all  the  goods  and 
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had  notice  were  seized  and  sold.  The  Defendant  below, 
bj  bis  rgoinders,  does  not  assert  notice,  but  toiders 
immaterial  issues.  And  as  it  is  distinctly  laid  down  by 
Hale  C  J.  in  the  case  of  Benfiett  v.  Holbeck^  reported  in 
8  Saunders^  319.,  that  a  repleader  cannot  be  awarded  in 
a  writ  of  error,  and  such  has,  as  far  as  I  can  find,  been 
the  rule  ever  since;  and  if  it  were  otherwisci  as  a  re- 
pleader is  not  grantable  in  favour  of  the  person  who  has 
made  the  first  de&ult  in  pleading,  and  as  such  person  is 
in  this  case  the  Defendant  below,  I  am  of  opinion  that 
no  repleader  could  be  awarded.  It  appears  to  me  that 
the  rejoinder  admits  that  if  there  were  lands  and  goods 
there  was  no  notice  thereof  to  the  Plaintifib  below,  and 
therefore  they  are  entitled  upon  that  confession  to 
judgment  on  the  issues  to  the  fifth  and  sixth  pleas, 
fum  obtkmie  veredicto^  as  those  pleas  ard  substantially 
bad  in  law. 

Authorities  for  the  opinion  I  have  formed  are  to  be 
fi>und  in  Cro.  EUz.  214.,  6  Mod,  10.,  Str.  394.,  1  Lord 
Bm/m.  641.,  8  Taunt.  413. 

For  the  above  reasons  I  think  the  judgment  of  the 
Court  of  Common  Pleas  is  right  in  substance,  though 
wrong  in  form,  and  that  it  ought  to  be  affirmed. 

Parke  B.  In  this  case,  I  am  of  opinion  that  the 
judgment  of  the  Court  of  Common  Pleas  ought  to  be  in 
substance  affirmed. 

Several  objections  were  taken  on  the  argument,  upon 
most  of  which  the  Court  intimated  a  clear  opinion  in  the 
course  of  it ;  and  it  is  not  now  necessary  for  me  to  notice 
more  than  four.  First,  it  was  contended  that  the  bond 
was  illegal,  and  void,  because  the  condition  was  to  pay 
the  amount  received  to  the  receiver  general,  and  the 
commissioners,  if  required,  and  the  latter  provision  was 
against  the  statute.     The  answer  to  this  objection  is. 
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tbat  socb  provision  is  not  illegal :  —  for  if  there  is  a  case 
in  which  the  commissioners  may  lawfully  require  the 
payment  to  be  made  to  themselves,  or  two  of  them,  or 
to  sudi  person  as  they  shall  appoint,  the  condition  must 
be  construed  to  have  reference  to  such  a  requisition; 
and  that  they  have  such  a  power  appears  by  4^3  G.  8. 
c99. 5.  S9. ;  for  they  may  call  the  collector  before  them 
after  his  year  has  expired,  if  the  arrears  are  unpaid,  and 
make  such  order  therein  as  they  shall  judge  necessary, 
to  prevent  any  fiulure  in  the  payment  of  the  assessment* 
A  request  to  pay  to  themselves,  or  to  pay  to  two  of 
themsdves,  or  to  pay  to  an  appointee,  might  lawfully  be 
made  for  the  purpose  of  preventing  snch  failure.  And, 
besides,  if  no  such  request  be  made,  that  part  of  the 
condition  is  inoperative.  It  is  at  the  most,  therefore,  a 
contingent  ill^ality,  and  in  the  mean  time  the  rest  of 
the  condition  is  I^al;  and  the  Defendant  below  has 
not  pleaded  that  such  a  request  has  been  made.  This 
first  objection,  therefore,  cannot  prevail. 

The  second  was,  that  there  was  no  statutory  time  fixed 
far  the  payment  of  the  sums  collected  to  the  receiver  ge* 
nendy  but  that  the  receiver  general  himself  is  to  appoint 
the  days,  and  that  there  is  no  averment  in  the  assignment 
of  the  third  breach,  (on  which  alone  the  Plaintiffi  below 
are  entitled  to  recover,  if  they  are  entitled  at  all,)  that 
iodi  days  were  appointed.  But  it  is  clear  that  after 
verdict  the  breach  is  well  assigned ;  and  it  must  be  taken 
that  days  were  fixed  by  the  receiver  general,  which  days, 
when  so  fixed,  would  be  days  appointed  by  the  acts  of 
parliament  On  those  days  the  jury  find  that  the  col- 
lector did  pay  all  the  sums  collected  by  him :  he  made 
the  payments  precisely  at  the  times  required  by  the 
oondidon  of  the  bond ;  but  he  did  not  pay  all  those 
sums  to  the  service — it  would  be  more  correct  to  say 
— to  «*  the  account**  of  the  year  for  which  he  had  been 
appointed  collector. 
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A  third  objection  is  then  made,  that  such  a  payment 
is,  nevertheless,  a  good  compliance  with  the  terms  of  the 
condition  by  which  the  collector  is  *^  well  and  truly  "  to 
pay  to  the  receiver  general  all  the  sums  of  money  col- 
lected by  him.  And  this  objection  is  one  of  those  which 
the  special  verdict  was  intended  to  raise.  I  am  clearly 
of  opinion  that  such  a  payment  does  not  satisfy  the  terms 
of  the  condition.  The  special  verdict  finds  that  Bigg 
paid  69S/.,  part  of  what  he  received  of  the  taxes  as  col- 
lector for  1828,  1829,  to  the  service,  that  is,  on  account 
of  former  years,  during  which  he  had  been  collector. 

The  condition  of  this  bond  is  to  be  construed  pre- 
cisely in  the  same  way  as  if  another  person  had  been 
collector  for  a  former  year;  and  could  it  then  admit  of 
any  doubt  but  that  it  would  be  a  breach  of  a  condition 
to  pay  **  well  and  truly"  to  the  receiver  general,  if  the 
money  had  been  lent  to  such  former  collector,  to  enable 
him  to  pay  his  arrears,  although  the  money  had  been  so 
applied?  This  case  is  precisely  the  same,  so  far  as 
relates  to  the  question  whether  there  had  been  a  breach 
of  the  condition.  It  is,  in  effect,  for  this  purpose,  an  ap- 
propriation by  Bigg  to  the  payment  of  his  own  debt : 
though  doubtless  the  damage  to  the  parish  is  not 
necessarily  the  same  as  if  Bigg  had  applied  the  amount 
to  pay  off  a  private  debt  of  his  own ;  and  in  that  respect 
there  is  some  inaccuracy  in  the  report  or  judgment  in 
the  Common  Pleas,  (a)  But  on  this  writ  of  error  we 
cannot  inquire  into  the  amount  of  damages  which  the 
jury  have  assessed.  I  would  by  no  means,  however,  in- 
timate an  opinion  that  they  have  assessed  them  impro- 
perly; and  I  would  observe  that  it  makes  a  material 
difference  to  the  parishioners,  as  a  fluctuating  body, 
whether  the  collections  of  one  year  are  paid  to  the 
amount  of  that  year,  or  to  wipe  off*  the  arrears  of  a 
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former  year,  for  which  also  the  same  person  has  been 
coUeetor.  In  the  latter  case,  suspicion  is  lulled,  and  no 
inquiry  is  made,  until  ailer  the  lapse,  perhaps,  of  some 
years,  when  the  collector  is  altogether  insolvent,  and  the 
sureties  for  the  prior  years  are  no  longer  available,  and 
then  the  new  inhabitants  of  the  parish  become  respons- 
ible for,  and  have  the  arrears,  due  in  the  time  of  their 
predecessors,  levied  on  them ;  whereas,  if  each  year's  col- 
lection is  paid  to  the  account  of  its  proper  year,  the  di- 
ficieocy  is  immediately  discovered,  the  sureties  for  the 
year  in  which  it  took  place  are  made  responsible,  the  col- 
lector himself  is,  perhaps,  more  able  to  pay,  and  there  is 
at  least  a  better  chance  that  those  who  were  inhabitants 
at  the  time  of  the  default  will  bear  the  consequence  of 
it  The  precise  pecuniary  compensation  for  this  injury 
to  a  fluctuating  body,  it  is  difficult  to  estimate ;  but  the 
measure  of  damages  must  be  the  same  against  the 
sureties  as  against  the  principal ;  and  I  see  no  safer 
rule  than  to  give  the  full  amount  which  the  principal 
ought  to  have  liimself  paid,  in  order  that  the  Plaintiffs 
below  may  now  apply  it  to  the  same  object. 

The  last,  and  the  most  serious  objection,  is,  that,  under 
the  circumstances  found  by  the  special  verdict,  the  action 
will  not  lie  against  the  Defendant,  the  surety. 

The  facts  found  are,  that  Bigg^  after  his  alleged  default, 
had  lands  or  houses  belonging  to  him  of  the  value  of 
1212.,  and  goods  to  the  value  of  200/.,  which  could  and 
might  have  been  seized  and  sold  before  the  commence- 
ment of  the  suit  by  the  commissioners ;  that  the  com- 
missioners had  not  notice  of  Bigg^s  being  possessed  of 
the  houses  or  lands,  but,  before  the  commencement  of 
the  suit,  they  had  reasonable  grounds  for  believing  that 
he  possessed  the  goods,  at  the  time  of  the  default,  which 
might  have  been  seized  and  sold  by  them.  The  Court 
of  Common  Pleas,  without  deciding  whether  the  seizure 
and  sale  of  the  lauds  and  goods  was  a  condition  precedent 
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to  the  Plaintifis'  right  to  recover,  according  to  the  true 
construction  of  the  48  G.  3.  c.  99.  *.  IS.,  were  of  opinion, 
that  such  sale  could  only  form  a  condition  precedent 
when  the  existence  of  such  property  was  known  to  the 
commissioners  at  the  time  of  the  commencement  of  the 
action;  that  such  qualification  is  necessarily  implied 
in  the  clause  in  question ;  and  that  on  this  ground  they 
gave  judgment  for  the  Plaintiffi  below,  on  the  issues 
raised  on  the  fifth,  sixth,  and  twelfth  pleas,  being  the 
twelfth,  thirteenth,  and  last  issues. 

In  turning  the  special  case  on  which  that  Court 
gave  its  opinion,  into  a  special  verdict,  the  judgment 
of  the  Court  is  entered  on  the  record  as  a  judgment 
that  the  twelfth,  thirteenth,  and  last  issues  ought  to  have 
been  found  for  the  Plaintiffs  l)eIow.  I  have  a  difficulty 
in  saying  that  the  judgment  in  this  form  can  be  sup- 
ported, because  the  facts  found  do  not  negative  the  affirm- 
ation in  those  issues.  The  rejoinder  to  the  replication 
to  the  fifth  plea,  which  raises  the  twelfth  issue»  is,  that 
Bigg  had  divers  lands  within  the  jurisdiction  of  the 
commissioners,  which  they  might  have  seized  and  sold, 
and  that  all  goods  of  Bigg  that  might  have  been  found 
were  not  seized  and  sold.  The  special  verdict  finds  these 
facts  for  the  Defendant  below ;  and  I  think  the  know- 
ledge  of,  or  notice  to,  the  commissioners  of  these  fiicts  is 
not  in  issue  at  all  upon  this  rejoinder :  if  so»  the  twelfth 
issue  should  have  been  found  for  the  Defendant  below; 
and  then  there  is  a  difficulty  in  giving  judgment  non^b^ 
stante  veredicto  on  this  issue  for  the  Plaintiffs  below,  on 
the  principle  upon  which  the  Court  of  Common  Pleas 
proceeds;  viz.,  that  it  was  not  a  condition  precedent 
that  the  commissioners  should  sell  either  land  or  goods 
unless  they  had  notice  thereof:  for  the  plea  contains  an 
averment  of  notice ;  and  I  doubt  if  tlie  rejoinder  can 
properly  be  said  to  contain  a  confession  that  they  had 
no  such  notice  that  there  were  lands  and  goods:  and  a 
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jadgment  nan  obstante  veredicto  always  proceeds  upon 
the  implied  confession  contained  in  the  pleadings  and 
its  insufficient  avoidance.  In  truth,  there  is  no  affirm- 
ative and  negative  of  one  distinct  proposition  involved 
in  the  issue :  the  replication  does  not  aver,  simply,  that 
there  were  no  lands  and  goods,  but  that  there  were 
none  known  to  the  Plaintiffs  below ;  whereas  the  rejoinder 
pats  in  issue  the  simple  fact  that  there  were  lands  and 
goods.  I  am,  therefore,  disposed  to  think  that  the  Court 
ought,  upon  the  principle  upon  which  their  judgment 
proceeded,  to  have  adjudged  the  issue  immaterial,  and 
awarded  a  repleader;  which  course  a  couit  of  error 
cannot  pursue. 

I^  however,  I  am  wrong  in  this  respect,  and  there 
is  such  a  confession  of  want  of  notice,  I  can  have  no 
difficulty  in  agreeing  with  the  Court  of  Common  Pleas, 
that  the  existence  of  such  pi*operty,  without  notice,  is 
certainly  not  a  bar  to  the  action.  But  I  go  further, 
and  think  it  is  not  so  even  with  notice. 

If  the  fifth  plea  be  bad  in  substance,  that  is,  if  it  be 
not  a  condition  precedent  to  the  Plaintiffs'  right  to 
recover,  that  they  should  seize  and  sell  all  the  lands, 
tenements,  and  goods  of  the  collector,  although  they 
had  notice  that  there  were  such,  then  this  Court  is 
bound  to  give  judgment  non  obstante  veredicto  on  the 
eonfession  in  that  plea  and  its  insufficient  avoidance; 
and  the  principal  question  in  the  cause  is,  as  it^seems  to 
me,  whether  the  provision  in  the  thirteenth  section 
of  the  48  6.  S.  c.  99.  does,  when  there  is  notice  to 
the  commissioners,  constitute  a  condition  precedent; 
and  I  am  of  opinion  that  it  does  not.  In  the  first 
place,  I  think  it  is  discretionary  in  the  commissioners 
whedier  they  will  seize  or  not ;  and  this  proviso  is  con« 
tingent  on  the  actual  exercise  of  that  discretion,  and 
has  no  efiect  at  all  unless  they  do.  In  this  case  they 
have  not  so  done ;  and  if  this  is  not  so,  but  the  clause  is 
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obligatory  upon  them  to  seize,  yet  I  think  that  the 
breach  of  their  duty  in  this  respect  is  no  answer  to  the 
action. 

First,  it  seems  to  me  to  be  discretionary  in  the  com- 
missioners to  seize ;  and  this  proviso  does  not  operate 
until  they  do.  The  clause  in  question  requires  sureties 
to  be  given  for  the  persons  presented  to  the  commis- 
sioners as  collectors,  if  the  commissioners  require  it; 
and,  in  case  they  are  not  given,  authorises  the  commis- 
sioners  themselves  to  appoint  collectors  who  can  give 
security.  So  far  the  enactment  gives  a  discretion  to  the 
commissioners,  which,  however,  is  qualified  by  the 
fourteenth  section.  It  then  proceeds  to  order,  that,  in 
case  of  failure,  or  of  default,  by  the  collector,  every  bond 
shall  be  prosecuted  by  the  commissioners.  In  that 
respect  the  clause  is  obligatory.  Then  comes  the 
proviso,  that  no  such  bond  shall  be  put  in  suit  against 
any  surety  or  sureties,  for  any  deficiency,  other  than 
what  shall  remain  unsatisfied,  after  the  sale  of  the  lands, 
tenements,  goods,  and  chattels  of  such  collector,  in  pur^ 
suance  and  by  virtue  of  the  directions  and  powers  given  to 
the  respective  commissioners  by  that  act.  The  directions 
and  powers  referred  to  are  those  contained  in  the  fifty- 
second  section,  which  provides,  that  if  a  collector  is 
guilty  of  a  default  in  paying,  the  commissioners  are 
authorised  and  empowered  (not  commanded)  to  imprison 
the  persqn,  and  seize  and  secure  the  estate,  real  and 
personal,  of  such  collector,  to  him  belonging,  or  which 
shall  descend  or  come  into  the  hands  or  possession  of 
his  heirs,  executors,  or  administrators,  wheresoever  the 
same  can  be  discovered  and  found :  if  they  seize,  they 
who  do  so  are  also  empowered  to  appoint  a  meeting  of 
the  commissioners  of  the  division,  &c.;  and  the  com- 
missioners present  at  that  meeting,  if  the  monies  are  not 
paid,  are  empowered  and  required  to  sell  and  dispose  of 
the  estates  so  seized  and  secured,  and  a[)ply  the  money 
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to  satisfy  the  arrears,  and  the  costs  and  charges.  Now, 
H  Is  quite  clear,  under  this  clause,  that  it  is  purely  dis- 
cretionary, whether  the  commissioners  seize  the  estate, 
real  and  personal,  or  not;  they  have  the  power  of  deter- 
mining whether  it  is  worth  while,  from  the  nature  of 
the  property,  its  value,  the  difficulty  of  obtaining  and 
converting  it,  and  the  expense  to  carry  their  powers  into 
eflect.  Ought  we  not,  therefore,  to  read  the  proviso  in 
the  thirteenth  section,  which  expressly  refers  to  the 
directions  and  powers  in  the  fifty-second  section,  and 
which  are  undoubtedly  discretionary,  just  as  if  the  for- 
mer section  had  provided  that  the  bond  should  not  be 
put  in  suit  for  any  deficiency,  other  than  such  as 
remained  after  sale  of  the  estate,  real  and  personal, 
porsuant  to  the  discretionary  power  in  the  commis- 
sioners ;  that  is,  if  the  commissioners  should  think  jit  in 
their  discretion  to  seize  the  estate,  real  and  personal? 
If  not,  this  consequence  will  follow;  that  the  commis- 
sioDcrs  who  have  a  discretion  by  the  fifty-second  section, 
and  that,  no  doubt,  for  the  benefit  of  the  parish  at  large, 
and  the  public  and  all  fiersons  interested,  to  seize  or  not, 
are  yet  compellable  to  do  so,  under  the  penalty  of  not 
being  able  to  sue  on  the  bond  for  the  deficiency  if  they 
do  not;  so  that  if  they,  in  their  discretion,  think  the 
public  interest,  and  the  interests  of  all,  best  consulted  by 
not  incurring  the  expense  of  a  seizure  of  property  of  no 
value,  the  public  must  suffer  by  losing  the  remedy  on 
the  bond  against  the  sureties ;  for  it  is,  in  truth,  their  loss* 
If  the  commissioners  took  this  bond,  and  were  acting 
for  their  own  benefit,  there  might  be  some  reason  for 
saying,  that,  if  they  did  not  choose  first  to  take  the  estate 
of  the  principal,  they  should  not  sue  the  surety ;  but  if 
they  act  as  they  do,  not  for  themselves,  but  for  the 
public,  it  appears  to  be  impossible  to  preserve  the  dis- 
cretion given  by  the  fifty-second  section  without  qualify- 
ing the  thirteenth  section,  and  making  the  proviso 
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therein  a  oontiDgent  direction  or  order  not  to  sue,  if  the 
discretion  should  be  exercised,  until  the  sale  should  have 
been  completed. 

I  am  therefore  of  opinion,  that  this  proviso  in  the 
thirteenth  section  has  no  operation,  unless  the  commis- 
sioners choose  to  seize  under  the  powers  of  the  fifty- 
second  section.  But  if  this  construction  be  not  correct, 
and  the  proviso  is  obligatory  on  the  commissioners  in  all 
cases,  then  arises  the  third  question :  Is  the  compliance 
with  the  enactment  a  condition  precedent,  and  the  non- 
compliance a  bar  to  the  action  ?  I  must  say  I  am  of 
opinion  that  it  ia  not  In  the  first  place,  the  language 
of  the  proviso  is,  not  that  no  action  shall  be  maintained 
on  the  bond,  but  it  comes  by  way  of  qualification  on  the 
former  part  of  the  clause,  which  commands  the  commis- 
sioners to  prosecute  the  bond  on  any  failure  or  de&nlt. 
It  is,  therefore,  a  command  to  them  not  to  put  the  bond 
in  suit  in  the  particular  case  contemplated  by  the  pro- 
viso, but  it  is  no  more*  Had  the  legislature  intended  to 
make  the  noncompliance  with  this  regulation  an  abso- 
lute bar,  I  cannot  help  thinking  they  would  have  used 
di&rent  language.  But  it  is  not  on  the  use  of  the  pre- 
cise expressions  that  I  place  so  much  reliance,  as  on 
the  consideration  of  the  consequence  to  which  the  con- 
struction contended  for  would  lead.  The  consequence 
would  be,  that  no  action  would  lie  against  a  surety  for 
the  benefit  of  the  public,  if  the  collector  had  any  real  or 
personal  estate,  of  any  description,  of  any  value,  if  the 
commissioners  knew  of  its  existence,  wherever  such 
estate  might  be,  and  whether  it  was  in  reversion  or 
remainder,  and  whether  he  ever  had  the  actual  posses- 
sion or  not;  — for,  by  the  fifty-second  section,  all  which 
comes  to  the  hands  or  possession  of  the  heirs,  executors, 
or  administrators,  may  be  seized;  —  whatever  difficulty 
the  commissioners  might  have  in  seizing  or  securing  it^ 
or  rendering  it  available;  and  whatever  time  it  might 
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require  to  reduce  it  into  money,  still  it  must  be  done 
bebre  the  sareties  can  be  sued ;  and  thus  the  parish,  it 
may  be  well  conceited,  would  in  many  cases  lose  the 
benefit  of  the  bond  altogether.  On  the  other  hand, 
what  is  the  consequence  of  holding  that  the  proviso, 
though  obligatory  on  the  commissioners,  is  not  a  oon- 
ditioa  precedent  to  the  right  of  action  ?  The  parish  and 
the  public  lose  nothing;  their  remedy  is  unimpaired. 

But  it  is  said  that  the  clause  is  introduced  for  the 
benefit  of  the  surety,  as  unquestionably  it  is,  and  that 
he  will  gain  nothing  unless  this  construction  prevails, 
because  he  can  have  no  remedy  to  compel  the  commis* 
siooers  to  seise  and  sell,  either  at  law  or  in  equity. 

If  the  proviso  be  obligatory  on  the  commissioners 
(aod  I  am  now  arguing  on  that  supposition,  for  if  it  be 
disardionaty  there  is  an  end  of  the  case),  I  cannot  see 
why  a  mandamus  would  not  be  granted  to  compel  them 
to  perfbrm  their  duty  to  the  surety,  as  it  unquestionably 
would,  on  behalf  of  the  parish,  to  compel  them  to  sue^ 
on  the  bond  in  pursuance  of  the  direction  in  the  tliir* 
teenth  section ;  nor  do  I  know  why  he  might  not  have 
a  remedy  in  equity  against  the  commissioners  to  oblige 
them  to  adl  and  apply  the  proceeds  in  his  aid.  But 
sopposing  it  were  not  so,  and  the  surety  has  no  legal 
or  equitable  remedy  to  enforce  the  obligation,  does  it 
Ulow  that  he  has  no  benefit  from  tUs  proviso  ?  Cer-* 
tainly  not;  he  has  this  benefit,  that  they  have  a  duty 
imposed  on  them  to  seise  and  sell  in  relief  of  himself  t 
this  is  the  same  benefit,  that  any  one  has  from  a  duty 
imposed  on  public  functionaries  who  are  to  be  expected 
honesdy  to  perform  their  duty;  and  if  they  do  not,  from 
oorropt  motives,  he  has  the  same  remedy  as  against  all 
other  pnUic  functionaries  similarly  situated* 

It  is  by  no  means  any  impediment  to  construing  a 
danse  to  be  directory,  that  if  it  is  so  construed  there  is 
no  remedy  for  noncompliance  with  the  direction*  /Thus 
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the  statutes  which  direct  quarter  sessbns  to  be  bdd 
at  certain  times  in  the  year  are  constroed  to  be  direc- 
tory (a),  and  the  sessions  held  at  other  times  are  not 
void;  and  yet  it  would  be  difficult  to  say  that  there 
would  be  any  remedy  against  the  justices  for  appdntiog 
them  on  other  than  the  times  prescribed  by  the  statute*. 
From  the  nature  of  the  enactments,  the  Courts  have 
rightly  concluded  that,  tliough  the  legislature  intended 
the  precise  periods  to  be  fixed,  they  did  not  intead  the 
consequence  of  a  deviation  to  be  that  the  appointment 
should  be  void.  In  like  manner,  if  the  legislature  did 
mean  to  oblige  the  commissioners  to  seiase  for  the  benefit 
of  the  surety,  and  not  to  bring  the  action  until  they 
did,  I  think  it  may  be  concluded  that  they  never  in- 
tended that  such  action  should  be  altogether  nugatory  if 
brought. 

I  h^ve  treated  this  question  as  one  arising  for  the  first 
time ;  and  I  think  I  am  warranted  in  so  doing,  for  the 
dicta  which  have  been  cited  by  my  brother  fVilliamSt 
from  Peppin  v.  Cooper^  cannot  be  considered  in  the 
light  of  an  authority  upon  this  point. 

For  the  reasons  above  given,  I  think  the  fifth  plea 
doef  liot,  in  substance,  contain  any  matter  in  bar  of  the 
action.  The  like  observation  applies  to  the  sixth  and 
twelfth  plea^,  on  which  the  other  issues  are  raised; 
and  more  particuivly  the  twelfth,  which  does  not  aver 
that  the  Plaintift  belt?w  had  had  tudice  that  Bigg  had 

any  property. 

I  aro,  therefore,  of  opinion  th5t  the  judgment  of  the 
Court  of  Common  Pleas  ought  to  be,  in  substance, 
Affiirpedj  though  I  think  the  mode  of  ent.*-ring  upi  judg- 
ment on  the  twelfth,  thirteenth,  and  last  issWs  is,  in 
form,  wrong;  and  that  the  judgment  should  in  that 
respect  be  reversed ;  the  verdict  on  those  issues  being 
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fiMnd  ibr  tbe  Defendant  below,  and  judgment  given  for 
the  Piainti£Si  below  on  the  confisssion  in  the  fifth,  sixth, 
and  twelfth  pleas,  nan  chstante  veredido. 

LnnxDAUS  J.  Many  of  the  points  raised  in  the 
ai]guinent  have  already  received  the  opinion  of  some  of 
my  brothers,  and  opon  -these  there  is  no  difference  of 
opinion;  and  I  do  not,  therefore,  go  into  a  consideration 
of  them.  The  points  on  which  there  is  a  difference  of 
opinion  on  the  constroction  of  the  statute  of  43  G,  3. 
e,  99.  are  two ;  the  first,  whether  the  sale  of  the  )ands 
and  goods  of  the  collector  be  a  condition  precedent  to 
potting  the  bond  in  suit  against  the  surety.  The  second, 
whether,  if  it  be  a  condition  precedent,  it  applies  to 
all  tbe  lands  and  goods  of  the  collector,  or  only  to  those 
which  were  knaom  to  the  commissioners ;  and  I  use  the 
term  laummy  because  the  word  mOke^  which  occurs  in 
the  pleadings,  sometimes  means  that  knowledge  which 
is  acquired  by  specific  information  given  with  a  parti- 
cular ol^ect,  a»  \xk  the  instance  of  notice  of  dishonour  of 
bills  of  exchange,  and  other  cases;  but,  as  applicable  to 
tbe  present  case,  I  mean  by  the  term  ibtown,  knowledge 
in  whatever  way  it  is  acquired* 

Up6n  the  first  of  these  points,  I  think  the  sale  of  the 
lands  and  goods  of  the  collector  is  a  condition  precedent 
to  putting  the  bond  in  suit.  The  thirteenth  section, 
after  prescribing. the  form  of  the  bond  of  the  surety, 
lays,  *<  every  such  bond,  given  by  way  of  such  security 
as  aforesaid,  shall  be  prosecuted  by  the  commissioners 
00  any  Culure  or  default  of  the  collector/'  and  then 
there  immediately  follows,  ^'provided  always,  that  no 
nch  bond  shall  be  put  in  suit  against  any  surety  for  any 
deficiency,  other  than  what  shall  remain  unsatisfied  after 
lale  of  the  lands,  tenements,  goods,  and  chattels  of 
Nch  collectors,  in  pursuance  of  and  by  virtue  of  the 
directions  and  powers  given  by  this  act."    Here,  there- 
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fore,  is  a  provision  that  the  bond  shall  not  be  put  in 
suit  for  any  deficiency  other  than  what  shall  remain 
unsatisfied  after  a  particular  thing  done.  It  is  quite 
clear  that,  if  the  lands  and  goods  have  been  sold,  the 
bond  can  only  be  put  in  suit  for  the  difference ;  bat,  if 
there  are  lands  and  goods,  and  they  can  be  sold  by  the 
commissioners  under  the  powers  and  directions  of  the 
act,  the  meaning  of  the  clause  is,  that  the  deficiency  must 
be  ascertained  first ;  for  otherwise  it  is  putting  the  bond 
in  suit  for  the  whole,  when  the  act  says  it  shall  only  be 
so  for  a  deficiency*  It  is  a  very  reasonable  provision 
for  a  surety  that  he  shall  not  be  called  upon  till  all  has 
been  got  from  the  collector  that  can  be  raised. 

But  it  is  necessary  to  see  what  are  the  powers  and 
directions  given  by  the  act  by  which  the  deficiency  is  to 
be  ascertained!  they  are  contained  in  the  fifty-second 
section,  which  enacts,  that  if  the  collector  makes  de&nlt, 
in  the  particulars  enumerated,  the  commissioners  are 
authorised  and  empowered  to  imprison  the  person,  and 
seiEe  and  secure  the  estate,  both  real  aad  personal,  of 
the  collector,  wheresoever  the  same  can  be  discovered 
and  found ;  and  the  commissioners  who  shall  so  seise 
and  secure  the  estate,  shall,  and  they  are  empowered  to 
appoint  a  time  for  a  meieting  of  the  commissioners )  and 
the  commissioners  present  at  such  meeting,  in  case  the 
accounts  of  the  collector  be  not  delivered,  or  the  money 
detained  by  him  be  not  paid,  are  empowered  and  required 
to  sell  and  dispose  of  all  such  estates  which  shall  be  for  the 
cause  aforesaid  seised  and  secured.  It  is  said  that  this 
clause  as  to  seising  the  estates  is  only  directory  to  the 
commissioners,  as  they  are  only  authorised  and  em<* 
powered,  and  not  required^  to  seize;  and  that  this  is 
more  strongly  shewn,  because,  in  a  subsequent  part 
of  the  clause,  they  are  required  to  sell,  and,  therefore, 
a  difierent  phraseology  is  used.  There  is  not  the  least 
doubt  but  that  the  clause  as  to  seizing  is  only  directory, 


5  WILL.  IV. 


49 


and  only  giTes  a  discretioD  to  the  commissioners  tbat^  if 
the  collector  makes  default,  they  may  seize  and  secure 
the  estates;  and  then,  if,  at  the  subsequent  meeting,  the 
coIleGtor  does  not  pay  up  his  deficiency,  they  are  re- 
qaired  to  sell :  which  is  all  very  reasonable  that  they 
shall  not  be  required  to  sell  if  he  can  redeem  his  estate: 
and  then  it  is  said  that,  because  the  clause  to  seize 
is  only  discretionary  with  the  commissioners,  thejr  need 
not  sdze  unless  they  think  proper;  and,  as  the  powers 
and  directions  as  to  the  seizure  and  sale  of  the  estates 
are  not,  in  point  of  fact,  exercised,  and  need  not  be 
so  unless  the  commissioners  think  proper,  the  deficiencyf 
after  the  exercise  of  these  powers,  is  out  of  the  question, 
and  does  not  and  need  not  aris^,  and  the  bond  may 
be  pnt  in  suit  without  regard  to  that.  But  I  think  nots 
the  fifty^second  clause  is  as  to  the  conduct  to  be  pursued 
towards  the  ccUecior^  and  the  commissioners  will,  no 
doabt,  exercise  their  discretion  as  will  best  accord  with  the 
discharge  of  their  duties  to  the  Crown,  to  the  parish- 
ioners,  and  the  collector:  but  if  they  don't  think  it 
right  to  enforce  their  powers,  the  sureties  are  not  to 
vaSa  by  that ;  the  proviso  in  the  thirteenth  section  is 
introduced  for  the  benefit  of  the  surety ;  and  the  meaning 
of  it,  in  my  opinion,  is,  that  they  are  not  to  be  called 
upon  till  theconmiissioners  have  done  all  in  their  power 
to  make  the  collector  pay ;  and  if  for  any  reason  they 
omit  to  do  that,  they  are  not  to  call  on  the  surety.  If 
it  be  not  a  condition  precedent,  I  do  not  see  how  the 
nirety  can  have  the  benefit  of  the  clause ;  for  if  the  surety 
be  compelled  to  pay  the  whole,  I  don't  think  he  could 
have  a  mandamus  to  the  commissioners  to  seize  and 
sell:  their  power  is  only  to  seize  and  sell  if  the  collector 
has  not  paid  the  money ;  but  if  the  money  has  been  paid 
by  other  means,  the  collector  is  no  longer  indebted  to 
the  commissioners :  besides,  if  a  mandamus  was  to  go, 
it  must  be  for  the  whole  direction  of  the  clause ;  and 
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that  \s,  that  the  money  arising  from  the  sale  shall  be 
paid  to  the  receiver-general ;  and  then  the  surety  would 
have  to  petition  the  Crown  to  be  repaid :  and  I  should 
doubt  whether  a  court  of  equity  would  compel  a  sale 
unless  to  carry  the  whole  clause  into  effect^  and  so 
as  that  the  surety  might  petition  the  Crown  when  the 
money  had  got  into  the  hands  of  the  receiver-general. 
Perhaps  the  commissioners  might  of  themselves  sell,  in 
order  to  relieve  the  surety :  but  besides  my  doubting  the 
power  of  the  commissioners  to  sell  after  they  have  been 
paid  by  the  surety,  I  don't  think  the  surety  ought  to  be 
put  in  the  situation  of  having  to  rely  upon  what  they 
may  be  disposed  to  do. 

It  is  very  possible  {hat  some  inconvenience,  and,  in 
some  cases,  loss,  might  arise  if  the  bond  could  not  be 
enforced  against  the  surety  till  the  estates  are  sold;  for, 
certainly,  the  proceedings  under  the  fifty-second  section 
must  be  attended  with  delay.  But  I  don't  think  we  have 
any  thing  to  do  with  that  consideration  ;  the  question  is 
upon  the  construction  of  the  act  as  it  is  presented  to  us. 

Some  distinction  was  raised  in  the  argument  as  to  the 
meaning  of  the  words  prosecute  and  put  in  suit  i  and  it 
was  urged  that  because  the  vf orii  prosecute  was  used  with- 
out any  restriction  the  bond  might  be  enforced  by  action 
immediately :  but  I  think  prosecute  and  pat  in  suit  are 
synonymous.  In  pleading  a  writ,  the  common  phrase- 
ology is,  sued  and  prosecuted  out  of  the  Court,  &c.,  &c.; 
and  if  the  word  sued  alone,  or  prosecuted  alone,  was  used, 
it  would  mean  the  same  thing  as  conjoining  the  two 
words;  and  in  the  thirteenth  clause  the  restriction,  I  think, 
must  be  applied  as  well  to  the  prosecuting  the  bond  as 
putting  it  in  suit 

The  other  question  is  as  to  notice  or  knowledge  of  the 
estates  and  goods;  as  to  which  there  is  more  doubt, 
because  there  is  no  such  language  as  notice  or  knowledge 
used  in  the  act  of  parliament ;  but  the  construction  of 
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the  act  of  patlianoent  must  have  a  reasonable  intend* 
ment  engrafted  upon  it,  arising  out  of  the  existing  state 
of  things;  and  I  think  it  can  only  be  intended  that  the 
commissioners  shall  be  compellable  to  seize  and  sell,  for 
the  benefit  of  the  surety,  such  lands  and  goods  as  they 
know  of:  it  is  impossible  for  them  to  seize  things  of 
which  they  are  ignorant ;  and  it  would  not  be  any  breach 
of  duty  in  them  not  to  seize  lands  of  which  they  had  no 
knowledge.  If  they  were  negligent  in  not  taking  reason- 
able means,  according  to  circumstances,  to  find  out  the 
effects,  it  might  furnish  some  means  of  proceeding 
against  the  commissioners ;  but,  as  a  mere  question  of 
CDDStmction,  whether  they  were  bound  on  a  condition 
precedent  to  seize  that  of  which  they  had  no  knowledge, 
any  acts  of  negligence  or  want  of  attention  in  that  res- 
pect could  not  arise.  I  don't  think  the  words  wherever 
the  $ame  can  he  found,  apply  to  this  part  of  the  construc- 
tion ;  and  I  think  that  means,  wherever  locally  they  can 
be  found.  The  collector  might  have  some  small  interest 
m  public  works  and  undertakings  where  there  are  a  great 
Dumber  of  proprietors,  as  to  which  the  commissioners 
would  have  no  means  of  information.  So,  also,  an  estate 
may  have  come  to  him  as  heir-at-law,  or  devisee  of  a 
person  who  died  the  day  before  the  bond  was  put  in  suit, 
of  which  the  commissioners  know  nothing;  or  he  might 
have  a  small  quantity  of  goods  in  some  obscure  room ; 
and  many  other  cases  might  be  put  where  knowledge  of 
the  fact  of  having  lands  or  goods  would  be  utterly  im- 
possible ;  and  then,  if  knowledge  was  not  made  an  accom- 
paniment of  the  property,  a  very  small  amount  of  the 
effects,  under  circumstances  before  stated,  would  prevent 
the  bond  being  sued  upon. 

I  do  not  consider  that  the  question  of  hardship  ought 
to  influence  my  opinion  either  on  one  side  or  the  other : 
but  it  may  be  observed  that  this  construction  does  not 
seem  to  impose  any  great  degree  of  hardship  on  the 
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surety,  because,  if  he  looked  after  his  own  interest,  a  very 
little  exertion  would  enable  him  to  make  himself  at  least 
acquainted  with  the  material  pairts  of  the  property  of  the 
collector;  and  if  he  is  afraid  that  the  commissioners  may 
not  be  very  anxious  to  get  the  information  themselves,  it 
would  be  very  easy  for  the  surety  to  give  distinct  notice 
of  the  property  to  the  commissioners :  not  that  1  mean, 
as  I  have  before  stated,  that  express  notice  need  be 
given ;  ibr  if  they  have  knowledge,  by  any  means  what- 
ever, that  constitutes  notice  within  the  meaning  of  the 
word  notice  as  used  in  these  proceedings. 

Having  come  to  this  conclusion  on  those  points  in 
which  the  Judges  differ,  it  is  now  to  be  considered  how 
the  finding  of  the  jury  affects  the  question,  whether  the 
Plaintiffs  below  or  the  Defendant  below  is  entitled  to 
judgment  They  have  found  that  Bigg  had  lands  to  the 
value  of  120/.,  which  could  and  might  have  been  seized 
and  sold,  in  pursuance  and  by  virtue  of  the  directions 
and  powers  given  by  the  act:  they  also  found  that 
he  had  goods  similarly  circumstanced ;  but  they  further 
found  that  the  commissioners  had  no  notice  of  Bigg 
having  the  lands,  but  that  they  had  reasonable  ground 
for  believing  that  he  had  the  goods.  This  finding  shews, 
that  the  Defendant  below,  according  to  my  opinion,  can- 
not avail  himself  of  a  defence  as  far  as  relates  to  the  non- 
seizure  and  sale  of  the  lands.  But  as  to  the  goods,  the 
finding  amounts  to  nothing:  they  should  have  found, 
either  that  they  had  or  had  not  notice,  or  knowledge  ; 
and,  as  it  is  a  material  (act  whether  they  had  notice  or 
not,  the  finding  is  imperfect  on  that  point :  if  the  mean- 
ing be,  that  they  had  not  notice,  then  this  ground  of  non- 
seizure  and  non-sale  would  not  avail  the  Defendant  below; 
but  if  it  be  taken  to  mean  that  they  had  notice  or  know- 
ledge, then,  in  my  view,  it  would  constitute  a  defence. 
If  the  special  verdict  be  imperfect  in  a  point  material 
for  the  judgment,  there  must  be  a  venire  de  novo  awarded. 


5  WILL.  IV. 


47 


Bat  supposing  the  yerdict  should  be  taken  to  negative 
notice;  then,  as  the  nonseizure'and  nonsale  of  the  goods 
woold  furnish  no  defence,  it  must  be  enquired  what  is 
the  effect  of  the  Issues  being  joined  as  they  are,  and  the 
finding  in  the  special  verdict  upon  these  issues'?  The 
fifth  plea  states,  that  Bigg  had  lands  and  goods  of  which 
the  commissioners  had  notice,  and  which  were  subject 
and  liable  to  be  seized,  and  could  and  might  have  been 
seized  and  sold,  but  which  remained  unsold  by  the  com- 
missioners. The  sixth  plea  states,  that  Bigg  had  goods 
of  which  the  commissioners  had  notice,  which  were  sub* 
ject  and  liable  to  be  seized  and  sold,  and  might  have 
been  seized  and  sold,  but  which  goods  had  not  been 
sold  by  the  commissioners.  The  replication  to  the  fifth 
plea  says,  that  Bigg  had  no  lands  which  the  commis- 
sioners could  seize  and  sell  of  which  they  had  notice  t 
and  that  all  the  goods  of  Bigg  of  which  the  commis- 
sioners had  notice  were  seized  and  sold.  The  repli- 
cation to  the  sixth  plea  says,  the  commissioners  did 
seize  and  sell  all  the  goods  of  Bigg  of  which  they  had 
notice.  The  rejoinder  to  the  replication  to  the  fifth 
plea  alledges,  that  Bigg  had  lands  which  the  commis- 
sioners could  ancl  might  have  seized  and  sold,  and  that 
all  the  goods  of  Bigg  which  could,  and  might,  and  ought 
to  have  been  discovered  and  found  by  the  commissioners, 
were  not  seized  and  sold,  in  pursuance  of  the  directions 
and  powers  given  by  the  act,  in  manner  and  form  as  the 
Plaintiffs  below  have  alleged.  The  rejoinder  to  the  re- 
plication to  the  sixth  plea  says,  that  the  commissioners 
did  not  sell  all  the  goods  o(  Bigg  in  manner  and  form  as 
the  Plaintiffs  below  have  alleged.  Both  parties  proceed 
regularly  as  far  as  the  fifth  and  sixth  pleas,  and  the  re^ 
plications  upon  them  go  towards  bringing  to  an  issue  the 
real  point  in  dispute.  But  when  the  Defendant  below 
comes  to  both  the  rejoinders,  he  drops  all  about  the 
notice.     Now,  as  notice  is  material,  the  rejoinders  are 
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bad,  becaase  they  omit  to  put  in  issue  a  malerial  alle- 
gation, and  might  be  demurred  to :  but  the  Plaintiffii 
below  have  not  demurred,  but  they  have  joined  issuer 
and  the  cause  has  been  tried;  and  upon  the  finding  of 
the  jury,  if  you  are  to  confine  the  finding  to  the  very 
words  of  these  issues,  they  are  found  for  the  Defendant 
below :  but  the  Defendant  below  ought  not  to  have  judg- 
ment upon  the  merits  of  the  case. 

Then  how  is  the  matter  to  be  treated  ?  It  may  be  said 
that  the  issue  tendered  by  the  Defendant  below  virtually 
includes  notice;  and,  first,  on  the  ground  diat  the  words 
modo  etformA,  embrace  the  notice:  but  I  think  not;  the 
notice  is  a  substantive  allegation  abridging  the  general 
statement  of  lands  and  goods ;  but  the  modo  and  Jbrma 
only  goes  to  the  mode  of  alleging  the  fact  stated,  and 
cannot  go  to  a  material  substantive  matter  which  varies 
the  meaning  of  the  other  words.  Then  it  may  be  said, 
as  the  Defendant  below  began  his  pleading  by  alleging 
lands  and  goods  of  which  the  commissioners  had  notice; 
and  the  Piaintii&  below,  in  their  answer  to  the  plea,  follow 
up  the  same  account  of  the  lands  and  goods,  by  saying 
that  the  commissioners  sold  all  the  lands  and  goods  of 
v^hich  they  had  notice ;  then  if  the  rejoinder  says  that 
there  were  lands  and  goods  which  had  not  been  sold,  it 
may  be  said  that  that  must  be  intended  of  such  lands  and 
goods  as  both  parties  had  previously  introduced  into  their 
pleadings.  That  would  be  so,  if  you  consider  the  notice 
as  in  the  nature  of  a  description  of  the  lands  and  goods; 
as  if,  for  instance,  the  Defendant  below  had  pleaded  that 
Bigg  had  lands  in  the  parish  of  A.^  which  the  commis- 
sioners did  not  sell,  and  the  replication  said  they  hadsold 
all  the  lands  of  Bigg  in  the  parish  of  ^.,  and  then  the 
rejoinder  said  they  did  not  sell  all  the  lands  of  Bigg^  not 
saying  any  thing  about  the  parish ;  though  that  would 
be  informal,  yet,  if  the  parties  go  to  issue,  it  might  be 
intended  that  the  inquiry  was  only  to  be  about  the  lands 
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of  Bigg  in  the  parish  ofA.y  which  lands  were  the  ground- 
Mork  of  the  defence :  alld  so  here  it  may  l>e  said  that  it 
pmitbeimendfld  the  inquiry  is  to  be  about  lands  of  which 
ihe  commissioners  had  notice,  which  is  what  the  Defend- 
sat  below  puts  his  defence  upon.  But  1  doubt  whether 
itcui  be  so  taken.  Supposing  it  cannot,  then  as  the 
issue  of  having  lands,  taken  by  itself,  is  an  immaterial 
issoe,  it  would  not  be  cured  by  verdict;  for  though 
jBJMTnal  issues  are  cured  by  verdict,  immaterial  issues 
are  not;  and  then  here  it  is  sought  to  turn  a  finding, 
which  in  words  is  for  the  Defendant  below,  into  a  find- 
ing which  is  to  give  a  judgmoit  for  the  Plaintifis.  The 
pniper  mode  of  proceeding,  if  the  finding  be  an  im- 
material issue,  is  to  award  a  repleader.  But  a  court  of 
ctior  caoDot  do  that.  The  Plaintiffs  below  may  con- 
lend  that  they  are  entided  to  judgment  non  obstante  vere^ 
ikiOf  hot  there  seems  a  great  difficulty  in  doing  that ; 
for  the  rejoinder  is  not  one  which  shews  the  Defendant 
bebw  has  no  defence  on  the  whole  case,  which  is  the 
gioond  of  entering  a  judgment  for  the  Plaintiffs  below 
insQch  a  case;  for  the  finding  of  the  jury  that  Bigg 
had  lands  is  not  like  an  allegation  which  furnishes  no 
defence;  but  it  is  part  of  an  allegation  which,  coupled 
with  something  else,  would  constitute  a  defence;  and 
tkat  something  else  is  imperfect,  and  does  not  form  part 
ef  the  issue  which  the  jury  ought  to  try,  and  if  found 
one  way  would  shew  there  was  a  defence,  but  in  the 
other  way  not.  If  the  rejoinder  could  be  taken  to  be 
aooofession  of  the  want  of  notice,  that  would  be  another 
thin^  and  perhaps  judgment  might  be  entered  for  the 
PlaintiiR  below,  because,  if  ihe  Defendant  below  has  ad- 
nntted  want  of  notice,  then  the  finding  of  the  jury  that 
Bi^  had  lands,  when  coupled  with  the  confession  of  the 
Defendant  below  that  there  was  no  notice,  would  shew 
that  be  had  no  defence.  But  I  don't  think  that  the  De- 
feadant  bdow  can  be  taken  to  have  confessed  that  the 
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commissioners  had  no  notice,  for  the  allegation  of  lands  of 
which  the  commissioners  had  .notice  is  one  entire  allega- 
tion :  and  the  notice  is  not  alleged  as  a  substantive  thing ; 
and  I  don't  think  the  dropping  part  of  an  allegation,  when 
the  other  part  by  that  means  beconies  immaterial,  is  to 
be  an  admission  of  what  is  so  dropped.  Bat  it  may 
be  said  that  the  jury  are  at  liberty  to  find  facts  which 
have  been  introduced  into  the  pleadings,  though  they 
are  not  parcel  of  the  issue.  In  many  cases  they  may : 
but  I  doubt  whether  they  can  do  so  to  cure  an  immaterial 
issue  when  both  parties  have  concurred  in  going  to  trial 
upon  such  an  issue.  After  all  it  is  an  immaterial  issue, 
which  I  should  be  very  glad  if  I  could  say  tliat  it  could 
be  helped ;  but  I  cannot 

The  issue  in  form  is  found  for  the  Defendant  below, 
and  I  see  nothing  to  make  the  judgment  vary  from 
the  verdict;  and  which,  therefore,  I  think  should  be 
entered  for  the  Defendant  below;  and,  consequently, 
that  the  judgment  of  the  Court  of  Common  Pleas  should 
be  reversed. 


Lord  Abinger  C.  B.  expressed  his  concurrence  in  the 
judgment  of  the  Court  of  Common  Pleas,  on  the  brood 
ground  that  the  commissioners  were  not  bound  to  sell 
the  collector's  property  previously  to  putting  in  suit 
the  surety's  bond,  unless  they  received  notice  of  the 
existence  of  such  property.  The  fifty-second  section 
gave  them  authority  to  sell,  but  did  not  require  them 
to  do  so  at  all  events.  They  had  power  to  exercise 
a  discretion  for  the  security  of  the  public  revenue^ 
and  if  they  did  not  think  it  expedient  to  sell,  they 
were  not  bound  to  do  so.  This  appeared  to  be  the 
intention  of  the  legislature,  not  only  from  the  words, 
but  from  the  obvious  policy  of  the  act ;  for  if  the  com- 
missioners were  compelled  to  sell  the  whole  of  the 
collector's  property  before  they  had  recourse  to  the 
surety,  the  collection  of  the  revenue  might  be  exposed 
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to  great  expcnM>  and  great  delay  by  suits  at  law  and 
m  e(|uity.  If  the  coonnissioners,  boweTer,  ehose  to  sell 
the  collector's  property^  tben  indeed  they  were  bound 
ander  the  former  section  to  give  the  surety  the  benefit 
of  that  sale;  but  it  would  be  a  strange  thing  to  say  that 
ewy  portion  of  the  collector's  land,  in  every  part  of 
the  kingdom,  must  be  sold  before  the  commissioners 
could  be  entitled  to  call  on  the  surety*  {a) 


18S5. 


Lord  Dbnuan  C*  J.  The  proviso  in  43  G.  3.  c.  99. 
u  13.  admits  of  two  constructions ; — either  that  in  an  ac- 
tioD  i^inst  a  surety,  the  Plaintiff  shall  not  recover  more 
ihm  the  amount  of  deficiency  left  after  sale  of  the  prin- 
cipal's property,  if  sold ;  *-  or,  that  no  action  shall  be 
adotaiiied  against  the  surety  till  such  sale  has  been  ao- 
tMUy  made.  If  the  former  construction  prevail,  I  can 
dtttover  no  privilege  that  the  surety  obtains  from  the 
proviso,  since  the  Plaintiff  never  could  have  recovered 
■oie  than,  was  due  at  the  time  of  bringing  the  action,  in 
vhatever  manner  the  debt  may  have  been  reduced. 
It  has  not  been  contended  that  the  meaning  was  to  give 
the  surety  the  benefit  of  any  sale  made  pending  the  ac- 
tion, and  indeed  the  language  is  wholly  inappropriate 
to  such  a  case;  and  if  sale  were  made  pending  the  action, 
nd  provided  a  sum  equal  to  the  debt,  all  the  costs 
voald  be  incurred  without  necessity. 

The  OMiraiissioners  have  been  supposed  to  owe  some 
datj  to  the  sarety  which  should  lead  them  to  sell  for  his 
benefit  the  collector's  property :  it  has  even  been  con- 
tended that  a  mandamus  would  lie  to  compel  them  to 
take  that  step  for  the  purpose  of  reimbursing  him.  But 
I  coniess  myself  wholly  unable  to  find  any  thing  in  the 


(•)  I  was nndcaignedly  absent 
vhen  judgment  was  deliyered 


in  dns  case,  and  am  only  en- 
<Mid  by  the    kindncia  of  a 


friend,  to  furnish  the  above 
short  note  of  what  fell  from 
Lord  Abinger. 
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statute  to  warrant  such  an  opinion.    The  commissioners 
have  no  power  to  seize  or  sell,  except  for  payment  of 
the  debt  due  to  themselves:   when  that  is  paid,  their 
power  is  at  end.     The  act  expressly  requires  them  to 
pay  the  overplus,  if  any,  not  to  the  surety,  but  to  the 
collector.     It  has  been  also  supposed  that  equity  would 
compel  the  commissioners  to  act  in  some  way  for  the 
benefit  of  the  surety.     On  this  point  I  will  not  venture 
to  give  an  opinion ;  but  I  should  think  the  same  answer 
must  apply.     But  it  is  much  more  natural  to  my  mind 
to  believe  that  the  legislature  would  afibrd  a  direct  re- 
medy by  some  clear  enactment  (though  it  may  be  sus- 
ceptible of  consequences  not  accurately  foreseen)  than  that 
they  should  have  intended  to  make  him  resort  for  the  same 
purpose  to  a  mandamus  or  a  suit  in  chancery.  Either  of 
these  remedies  would  be  probably  more  expensive  and 
not  more  effectual  than  the  common  action  for  money 
paid,  which  the  surety  may  certainly  maintain.     But  the 
proviso,  if  construed  in  the  other  sense,  affords  him  a 
substantial  and  a  more  reasonable  benefit:  and  this 
appears  to  me  to  be  the  proper  meaning  of  the  words, 
which,  though  clumsily  arranged,  hold  out  to  the  surety 
a  distinct  promise  to  that  effect.  Suppose  such  words  as 
these  to  have  formed  a  part  of  the  condition  under  which 
the  bond  was  given :  '*  provided  that  this  bond  shall  not 
be  put  in  suit  for  any  deficiency  other  than  that  which 
may  remain  after  sale  of  the  collector's  property."     I 
cannot  conceive  any  reasonable  man  to  doubt  that  in 
becoming  a  surety  under  such  a  restriction  he  should 
not  be  sued  till  after  such  sale.     Yet  these  words  do  not 
strike  me  as  stronger  than  those  employed  in  the  proviso. 
If  no  bond  can  be  put  in  suit  against  him,  but  for  an 
amount  to  be  ascertained  by  another  proceeding,  surely 
an  ordinary  man  would  expect  that  proceeding  to  be 
taken  before  he  was  sued  on  his  bond :  especially,  as  It 
might  make  an  end  of  all  claim  upon  him,  by  clearing 
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off  the  whole  debt,  and  leaving  no  deficiency.  I  cannot 
ieely  therefore,  the  force  of  the  argument  drawn  from 
the  direction  that  the  bond  shall  be  prosecuted  on  any 
fiulore  or  default  of  the  collector.  This  would  have 
been  the  obligee's  duty  without  such  direction,  and  even 
this  roust  leave  a  certain  discretion,  otherwise  the  expense 
of  a  lawsuit  might  often  be  incurred  when  there  was  an 
absolute  certainty  of  speedy  payment.  But  this  direction 
to  prosecute,  though  absolute  in  its  terms,  is  imme- 
diately incumbered  with  the  clause  now  under  copsider- 
ation,  which  is,  not  that  the  suit  commenced  shall  go 
forward  only  to  a  certain  result,  but  that  no  bond  shall 
be  put  in  suit  for  any  deficiency  other  than  that  remain- 
ing after  sale, — ^that  is,  as  I  "conceive,  till  such  sale  has 
been  held,  and  the  deficiency  ascertained. 

The  words  of  the  proviso  give  rise  to  another  argu- 
ment, which  to  me  appears  more  plausible.  The  sale  is 
to  be  made  in  pursuance  and  by  virtue  of  the  directions 
and  powers  given  to  the  commissioners  by  this  act 

We  are  thus  driven  to  the  fifty-second  section,  by 
which  the  extraordinary  power  of  summary  seizure  and 
sale  is  vested  in  the  commissioners.  They  are  autho- 
rised and  empowered  to  seize;  and  though  at  a  later 
stage  they  are  required  to  sell  under  the  circumstances 
there  described,  they  have  a  discretion  in  the  first  in- 
stance to  seize  or  not.  It  is  then  argued  that,  as  no  sale 
may  ever  take  place  in  pursuance  of  the  act,  the  surety 
cannot  be  entitled  as  of  right  to  any  advantages  con- 
tingent upon  a  sale.  But,  upon  reflection,  this  argu- 
ment has  led  me  to  the  more  confident  opinion  of  the 
correctness  of  the  view  I  have  taken.  For  if,  in  the 
exercise  of  that  dbcretion,  the  commissioners  should 
decline  to  sell  at  all,  then,  though  they  should  have 
notice  of  lands  belonging  to  the  collector  far  surpassing 
in  value  the  debt  due  from  him,  the  principal  might 
be  left  in  possession  of  them  all,  while  the  surety  was 
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compelled  to  pay  his  debt  I  cannot  consider  this  as  by 
any  means  improbable,  but  quite  the  contrary.  The 
commissioners  are  trustees,  and  bound  to  do  their  best 
for  the  interests  confided  to  them,  and  I  do  not  find  that 
they  are  bound  to  any  other  duty.  They  might  there- 
fore, and  as  prudent  men  probably  would,  in  many 
instances,  proceed  against  a  solvent  surety,  preferring 
so  simple  and  complete  a  remedy  to  the  diflBcult  and 
hazardous  course  of  seizing  property,  subject  to  every 
variety  of  question  as  to  value,  title,  and  trusts  that 
may  affect  it.  The  proviso  would  therefore  be  merely 
illusory  as  a  protection  to  the  surety. 

On  the  other  hand,  these  qualifying  words,  ''by 
virtue  and  in  pursuance  of  the  directions  and  powers 
contained  in  this  act,'*  would  be  a  very  vague  and 
imperfect  equivalent  for  "if  in  their  discretion  they 
should  think  proper  to  sell ; "  and  they  are  not  without 
an  appropriate  meaning,  the  sale  contemplated  being  that 
which  the  fifty-second  section  authorises.  And  the  mean- 
ing of  both  sections  together  may  I  think  be  taken  as 
thus  addressed  to  the  commissioners:  —  ''You  are  not 
compellable  to  sell ;  you  may  do  so,  or  abstain  from  it, 
as  you  think  proper :  but  if  the  collector  possess  any 
property,  you  must  seize  and  sell  it  before  you  put 
in  suit  the  suret^^'s  bond." 

The  judgment  delivered  in  the  Court  of  Common 
Pleas  assumes  that  the  sale  of  the  collector's  goods  and 
lands  may  "  form  a  condition  precedent  to  the  right  to 
put  the  bond  in  suit  against  the  surety : "  and  in  the 
case  of  Peppin  v.  Cooper,  a  plea  similar  to  the  present, 
except  that  it  omitted  the  averment  of  notice,  was 
pleaded  in  bar  to  an  action  brought  against  a  collector's 
surety  on  his  bond.  The  plea  was  held  bad,  because  it 
referred  to  the  property  of  another  collector,  for  whom 
the  Defendant  was  not  surety.  But  the  learned  counsel 
for  the  Plaintiff  (the  present  Attorney  General)  did  not 
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bring  forward  the  objection  now  raised^  which  would 
hare  gone  to  the  root  of.  the  defence,  nor  does  it  appear 
to  faaye  occarred  to  the  Court  of  King's  Bench.  **  He 
is  not  the  collector  (says  Lord  Tenterden)  contemplated 
by  the  act  of  parliament,  tshose  lands  and  goods,  must  be 
sold  before  proceedings  are  had  tqion  the  bond  against  the 
vuretyr  Holroyd  J.  uses  nearly  the  same  words:  — 
^  The  collector  contemplated  by  the  act,  "mhose  goods 
ere  to  be  sold  preinously  to  the  bond  being  put  in  suitf 
is  the  collector  who  has  made  default*'  As  far  as  these 
learned  Judges  had  considered  this  point,  their  im- 
pression clearly  was  that  the  surety  was  protected 
from  suit  on  his  bond  till  the  collector's  goods  had  been 
sold. 

Her^  then,  the  second  question  arises :  Whether  the 
suit  against  the  surety  is  postponed  to  sale  of  the  col- 
lector's property,  or  of  such  property  only  as  the  com- 
missioners have  notice  of.     One  of  the  pleas  alleges  the 
collector  to  have  had  lands  and  goods  within  the  juris- 
dicticHi,  which  might  have  been  seized  and  sold,  and 
of  which  the  commissioners  had  notice.     The  replica- 
tion denies  this,  involving  notice  as  parcel  of  the  issue 
tendered;   and  the  rejoinder  states,  that  the  collector 
had  divers  lands  which  the  commissioners  ought  to  have 
seized  and  sold;  and  all  the  goods  and  chattels  which 
could  and  ought  to  have  been   discovered  and   found 
were  not  seized  and  sold  in  manner  and  form,  &c. ;  con- 
dnding  to  the  country.     And  this  was  one  of  the  issues 
tried  by  the  jury,  who  found  that  the  collector  had  lands 
and  goods  within  the  jurisdiction;   that  the  commis^ 
siooers  bad  no  notice  of  them;  that  they  had  reasonable 
grounds  for  believing  that  he  had  them ;  and  that  they 
might  have  been  seized  and  sold  under  the  provisions  of 
the  act. 

In  this  state  of  the  record  I  am  of  opinion  that  the 
Defeodant  is  entitled  to  our  judgment,  on  the  broad 
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gtonnd,   that  such  notice  appears  to  me  to'be  imiia* 
terial. 

On  enterinpf  upon  this  ai^ument,  we  must  aasiMie  tfae 
former  proposition  to  be  decided  in  confermi^  to  the 
view  I  have  taken.     And  if  it  be  true  that  the  surety's 
bond  cannot  be  put  in  suit  till  after  sale  of  tfae  eoi* 
lector*s  property,  real  and  personali  I  would  ask,  wkk 
all  humility,  and  with  the  utmost  respect  to  the  Cowet 
of  Common  Pleas,  as  well  as  my  brethren  here^  wlia 
agree  with  this  part  of  their  judgment,   what  judicial 
right  exists  to  engraft  another  term  on  a  pailiamentary 
enactment  ?    If  the  legislature  has  said  that  such  pro* 
peity  shall  be  sold  before  the  bond  is  put  in  suit,  how 
can  the  judges  introduce  a  counter  proviso  -—  *'  if  the 
commissioners  shall  have  received  notice  of  that  pro- 
perty"?   The  legislature  knew  how   to  express  that 
limitation,  If  contemplated,  and  to  throw  on  any  party 
the  necessity  of  giving  or  of  taking  notice.     If  they  had 
employed  a  term  so  ambiguous,  without  naming  any 
person,  the  judges  might  have  found  a  difficulty  in  in* 
structtng  a  jury  whether  it  implied  knowledge  distinctly 
imparted  by  one  man  to  another  (as  in  the  case  of  dis- 
honour of  a  bill  of  exchange),  or  mere  knowledge  of 
the  fact;  and,  if  the  latter,  much  discussion  might  arise 
on  the  meaning  of  the  word  knowledge.     I  agree  that 
notice  may  be  necessary,  though  not  expressly  required 
by  the  act  of  parliament ;  but  I  conceive  that  can  only 
be  where   the   party   availing  himself  of  a  fact,    has 
obviously  exclusive   means  of  knowing   it»     But  the 
act  states  no  such   case.     The  surety  is  interested, 
indeed,  in  conveying  this  knowledge;  but  before  I  can 
say  he  is  bound  to  do  so,  I  must  first  be  satisfied  that 
he  is  bound  to  possess  it.     Before  he  becomes  surety  a 
wise  roan  will  doubtless  ascertain  the  amount  of  his  prin- 
cipal's resources;  but  nothing  binds  him  to  do  so;  and, 
in  truth,  he  generally  enters  into  that  relation  from  pri- 
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Yiterfirieiukhip,  whb  ageoeial  confidence  in  ihe  integrity 
as  well  as  the  substance  of  the  collector.  The  very 
first  saspicion  in  his  mind  that  any  thing  is  wrong* 
vaty  be  airakeoed  by  the  process  with  which  he  is  served 
is  the  suit  on  lus  bond.  But  he  was  informed  by  the 
act  that  that  bond  should  never  be  put  in  suit  till  after 
sale  of  the  collector's  property  by  the  commissioners* 
He  nay  well  suppose  that  they  are  bound  to  know  the 
sBount,  and  the  state  of  that  property ;  for  they,  elected 
ffooi  ihe  same  district,  appoint  him  to  the  office,  and 
are  required  by  the  act  to  exercise  so  constant  a  control 
over  him,  that  he  can  hardly  be  guilty  of  a  default  with- 
oot  some  negligence  in  them. 

Perhaps  the  clause  in  question  raises  the  strongest 
iafeience  that  the  commissioners  are  bound  to  know 
the  state  of  the  collector's  affairs,  for  how  otherwise  can 
tbey  exercise  the  discretion  reposed  in  tliem  of  selling 
or  deciiQing  to  sell?  Those  who  are  to  seize  and 
secure  property  wherever  it  can  be  discovered  and 
fcond,  are  required,  as  it  seems  to  me^  to  use  due 
filigence  towards  making  the  discovery.  If  this  plea, 
vhich  I  think  good,  though  it  unnecessarily  avers 
notice^  had  exacdy  resembled  that  in  Peppin  v.  Cooper^ 
aod  the  Plaintiffs  below  had  replied  that  the  collector  had 
DO  property  which  could  be  discovered  or  found,  I  should 
apprehend  that  the  Defendant  below  might  have  rejoined 
(hat  the  commissioners  had  used  no  pains  in  searching 
fer  any ;  and  if  that  issue  had  been  joined  on  the  present 
record,  I  conceive  that  the  finding  of  the  jury  would 
have  clearly  entided  the  Defendant  below  to  judg- 
ment;.for  a  statement  that  the  collector  had  property 
which  might  have  been  seized,  and  which  they  had 
good  reason  to  believe  that  he  possessed,  is  clearly 
equivalent  to  an  assertion  of  negligence  in  their  search. 

The  only  reason  urged  by  the  learned  Chief  Justice 
of  the  Common   Pleas  for  requiring  that  the  com* 
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missionen  should  be  proved  to  bave  knowledge  of  the 
collector's  property,  does  not  appear  to  me  by  any 
means  satisfactory.  '*  A  determination  to  the  contrary 
would  make  it  necessary  for  the  conmiissioners  to 
fi>rbear  ao  long  to  put  the  bond  in  suit,  that  all  the 
benefit  of  it  would,  in  many  cases,  be  lost  both  against 
the  collector  and  the  surety."  I  cannot  conceive  that 
this  inconvenience  could  warrant  us  in  supplying  or 
varying  any  enactment  whatever,  and  least  of  all,  in 
violadng  a  direct  engagement  entered  into  by  the  public 
with  the  surety  for  one  of  its  officers. 

Being  of  this  opinion  on  the  principal  matters  de- 
bated, I  need  not  declare  any  on  the  other  points  in 
dispute. 

My  judgment  is,  that  that  of  the  Court  of  Coaimon 
Pleas  ought  to  be  reversed;  but  as  the  majority  of  my 
brethren,  on  various  grounds,  have  come  to  a  different 
conclusion,  this  Court  must  declare  that  that  judgment 
is  affirmed. 

Judgment  affirmed  accordingly. 


April  SO*, 


Louisa  Cursham  and  Others  v.  William 
Charles  Newland  and  Others. 


"OY  order  of  the  Master  of  the  Rolls,  the  follow* 
ing  case   was  submitted   for  the  opinion  of  this 
Court,  and  argued  in  Easier  term  : — 


Deviae  to 

tesUtors 

children  and 

their  lawful 

iasae,  in  tail 

general^  with  henefit  of  sorvivorehip  among  the  issae,  as  tenants  in  common : 

Held,  that  the  children  took  estates  for  life^  and  the  grandchildren  contingent 

remainders  in  tail  general,  it  appearing  from  the  whole  will  that  the  testator  had 

used  the  word  i»iU9  of  chi£dren>  aa  synonymoiis  with  sons  or  danghtera  of 

children. 
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Bidiard  Merrtcks,  by  bis  will  duly  executed  and 
attested, — after  leaving  his  undivided  third  of  certain 
nessttoges  at  HeUinglyt  unto  and  to  the  use  of  bis  two 
nephews  B.  W.  QUbert  and  G.  F.  GObeH  for  life;  re- 
maioder  to  trustees  and  their  heirs  during  the  life  of 
the  nephews,  to  preserve  the  uses  limited  on  the  estate 
Ibr  life  from  being  defeated,  but  subject  to  those  uses 
\o  permit  and  suffer  the  nephews  to  receive  the  tenXs  and 
profits;  remainder  to  the  uses  directed  as  to  the  disposal 
of  testator's  residuary  real  and  personal  estate;  and  after 
directing  his  trustees,  '*  within  three  months  after  his 
decease,  to  invest  in  their  names  in  some  of  the  govern** 
meot  stocks,  the  sum  of  4000/.  upon  trust  to  pay  to  his 
SOD  Richard  Merricks  the  dividends  during  his  life, 
sod  after  bis  decease,  in  case  he  should  intermarry  with 
any  wife,  and  should  leave  her  him  surviving,  upon 
trust  to  pay  the  dividends  to  such  wife  during  her 
natural  iife^  and  after  her  decease,  upon  trust  to  pay 
the  principal  in  equal  shares  and  proportions  amongst 
aD  the  children  of  his  son  Richard  Merricks  lawfully 
begotten,  wbo  should  live  to  attain  the  age  of  twenty-one 
years,  but  in  case  his  son  Richard  Merricks  should  die 
without  leaving  lawful  issue^  or  leaving  lawful  issue,  such 
uaif,  being  a  50fi,  should  not  live  to  attain  the  age  of 
tweuty-one  years,  or  being  a  daughter,  should  not  attain 
that  age,  or  be  married,  then  upon  trust  to  transfer  the 
principal  in  equal  shares  between  testator's  living  daugh-* 
ters,  and  the  issue  of  such  as  should  be  deceased,  per 
^rpes/^  —  devised  and  bequeathed  as  follows: — "All 
the  rest  of  my  freehold,  copyhold,  and  leasehold  estates^ 
with  all  my  household  goods,  plate,  linen,  china,  and  all 
other  my  real  and  personal  estate  with  their  appurte-> 
nances,  according  to  the  nature  and  quality  of  such 
estates  respectitely,  I  devise  to  my  dear  wife  Elizabeth 
Merrieksj  for  her  own  absolute  use  and  benefit  for  and 
during  the  term   of  her  natural  life;   and  from  and 


1885. 


Coaa/BAM 
NawbAai9. 


TRINITY  TERM, 


i8ia. 


immediately  after  her  decease  unto  my  said  son  and 
daughters,  Richard  Merriehs,  Elizabeth,  the  wife  of 
George  Buckton,  Lom$a  MerrictSf  Susanna  Woody er 
MerrickSf  and  Harriett  Merricks,  and  their  lawful  issue 
respectively  in  tail  general,  with  benefit  of  survivorship 
to  and  amongst  the  issue  respectively,  as  tenants  in 
common  and  not  as  joint  tenants.  Provided  always  that 
such  issue  shall  not  have  a  vested  interest  until  they 
attain  the  age  of  twenty-one  years,  being  sons,  and  being 
daughters,  until  they  shall  attain  that  age  or  be  married : 
but  during  the  minority  of  the  said  issue  of  my  said  son 
and  daughters  respectively,  I  do  hereby  authorise  my 
said  trustees,  or  the  survivor  or  survivors  of  them,  or 
the  heirs  of  such  survivor,  after  the  death  of  either  of 
my  said  son  or  daughters  respectively,  to  apply  the  whole 
or  any  part  of  the  rents,  issues,  and  profits  of  the  said 
estates,  and  not  exceeding  the  interest  of  the  presump- 
tive share  of  each  child  therein,  for  and  towards  his  or 
their  maintenance,  education,  and  advancement  in  life 
during  minority.  And  in  case  my  said  son  and  daugh- 
ters, or  any  or  either  of  them  shall  die  in  my  lifetime, 
or  after  my  decease,  without  leaving  lawful  issue,  or 
with  lawful  issue,  and  such  issue,  being  a^  son  or  sons, 
shall  not  live  to  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  shall  not  live  to  attain 
that  age,  or  be  married,  then  the  part  or  share,  or  parts 
or  shares  of  him,  her,  or  them  so  dying,  to  be  for  the 
benefit  of  the  survivors  and  their  issue,  in  the  same 
manner  as  their  original  parts  or  shares  as  herein- 
before given  to  them  respectively  as  aforesaid.  Item,  — 
I  do  hereby  make,  constitute,  nominate  and  appoint 
fV.  Neviandj  W.  Holland^  and  H.  Hall,  (the  trustees,) 
executors  of  this  my  will;  provided,  and  my  will  is, 
that  my  said  trustees  and  executors,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  and 
administrators   of  such    survivor,    shall   and   may   at 
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all  times,  in  the  first  place,  reimburse  and  indemnify  1859. 
themselves  and  himself  respectivelyi  all  such  costs, 
charges,  damages  and  expenses  as  they,  or  either  of 
them,  shall  or  may  at  any  time  expend,  lay  out,  and 
be  put  unto,  for  or  by  reason  or  means  of  all,  any,  or 
either  of  the  trusts  hereby  in  them  reposed." 

The  testator  departed  this  life  on  the  26th  of  June^ 
1822. 

B.  W*  Gilbert  has  one  child  only;  6.  F.  Gilbert  never 
has  had  any;  Richard  Merricks^  the  son  of  the  testator, 
never  has  had  any ;  Louisa  dtrshanij  now  Louisa  Falcon^ 
newer  has  had  any  ;  Elizabetk  Buckton^  one  of  the 
Defendants,  has  seven  children,  all  of  whom  are  infftnts 
under  the  age  of  twenty-one  years. 

Elizabeth  MerrickSf  the  devisee  for  life^  departed  this 
life  in  the  month  o(  ApH  1825. 

The  question  for  the  opinion  of  the  Court  was,**^ 
What  estates  the  children  took  in  the  freehold,  copy- 
hold, and  leasehold  lands  respectively:  and  whether  the 
grandchildren  take  by  purchase  any  and  what  estates  in 
the  same  lands  respectively,  or  any  of  them  ? 

Presion^  for  the  PlaintiflTs.  In  order  to  effect  the  testae 
tor^s  general  intention,  his  son  and  daughters  take  estates 
tail  in  the  residuary  freehold  and  copyhold  estates,  sutH 
ject  to  limitations  over  by  way  of  contingent  remainder, 
and  corresponding  interests  in  the  residuary  leasehold 
estate,  subject  to  limitations  over  by  way  of  executory 
bcqoest;  and  there  are  interests  in  the  nature  of  crosa 
remainders  between  the  son  and  daughters. 

The  difficulty  is  occasioned  by  the  introduction  of 
the  word  issue^  which,  when  tlie  context  requires  it, 
may,  in  a  will,  be  construed  as  a  word  of  purchase ;  but  to 
^¥e  it  that  construction  here,  would  produce,  inextri* 
cable  confusion,  and  defeat  the  testator's  manifest  in- 
tention to  divide  his  property  equally  between  hb  son 
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and  daughters ;  for  all  their  issue,  if  they  take  as  pur- 
chaserS)  must  take  as  tenants  in  common ;  and  if  three 
of  the  testator's  children  should  have  one  son  each^  and 
the  fourth  child  three  sons,  a  moiety  of  the  whole  pro** 
perty  would  accrue,  per  capita^  to  one  only  of  the  ibor 
stirpes.  The  Court  therefore,  in  order  to  give  effect 
to  the  testator's  paramount  intention,  will  give  the  testa- 
tor's son  and  daughters  an  estate  tail,  for  which  diere 
is  the  additional  warrant  of  the  words  *^  tail  general'' 
employed  by  the  testator. 

^ogg  V.  Mogg  {a)^  Frank  v.  Sicvin  (i),  Mttrihwaite 
V.  Jenkinson  (c).  Doe  denu  Cock  v.  Cooper  {d)^  Boe  d. 
Dodson  V.  Grew{e),  King  v.  BircheU{g)j  are  authorities 
which  shew  to  what  extent  the  Court  will  overlook  some 
of  the  expressions  of  a  will  to  give  effect  to  the  testator's 
paramount  intention. 


Teedy  for  the  Defendants.  The  words  ^^  tail  general" 
coming  after  ^Mawful  issue,"  the  testator's  son  and 
daughters  take  as  tenants  in  common  for  life,  with  con- 
tingent remainders  of  their  respective  shares  to  their 
children,  by  purchase,  as  tenants  in  common  in  tail, 
with  cross-remainders  between  such  issue  in  tail,  with 
cross-limitations  between  the  families,  and  corresponding 
limitations  as  to  the  residuary  leasehold  estate.  From 
the  language  employed  as  to  the  disposition  of  the 
4000/.,  it  is  plain  the  testator  uses  the  words  issue  and 
children  in  the  same  sense,  and  as  convertible  terms. 
Issue  therefore  must  in  this  will  be  taken  as  a  word 
of  purchase.  Sibley  v.  Perry  (A),  Hampson  v.  Bratui^ 
wood  (i).  The  construction  contended  for  by  the  Plaintiffs 
might  have  entirely  defeated   the   testator's  supposed 


(a)  1  Meriv,  654. 
h)  3EaH,54>S. 
(c)  2B.S^C.  S58. 
((f)  I  East,  2^9- 


(9) 
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Ambler,  SlfS. 
(h)  7  re8.  522. 
(i)  1  Madd.  381. 
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inteodon  oF  an  equal  dmsion  of  the  property  among 
his  son  and  daughters ;  for  if  one  of  them  had  died  in 
his  lifetime,  the  share  of  the  deceased  would  have 
lapsed.  And  in  none  of  the  cases  cited  for  the  Plaintiffs 
has  the  testator  himself  put  a  clear  construction  on  the 
word  issuef  as  he  has  done  here  with  respect  to  the 
4000/. 


1895. 


Preston  was  heard  in  reply,  and  the  following  certi- 
ficate was  sent  in  this  term  :  — 


We  have  heard  this  case  argued  by  counsel,  and 
ooDudered  it ;  and  we  are  of  opinion  that  the  children 
of  the  testator  took  estates  for  their  respective  lives 
as  tenants  in  common  in  the  freehold  and  copyhold 
lands  devised  by  the  residuary  clause  of  the  will,  and 
the  grandchildren,  contingent  remainders  in  tail  general 
b;  parchase  in  the  shares  of  their  respective  parents  in 
the  same  lands,  with  cross-remainders  in  tail  among  such 
gnndchildren  respectively,  and  cross-remainders  in  tail 
among  their  parents ;  the  testator  having,  in  our 
opinion,  used  the  words  **  issue  of  child  or  children"  as 
synonymous  with  *^  sons  or  daughters  of  a  child  or 
children:"  and  that  the  children  and  grandchildren 
respectively  took  corresponding  interests  in  the  lease- 
holds. 

N.  C.  TiNDAL 

S.  Gaselee 
J.  A.  Park 

J.  B.  BOSANQUET. 
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jpniso.       Louisa  Cursham  and  Others  v.  William 
Charles  Newland  and  Others. 


.Deriae  to  JV.,  TN  this  cause,  between  the  same  parties,  the  devise 

ff.,  and  H.,  ^  ^^  trustees  was  stated  to  be  as  follows :  — 

and  uie  snr- 

▼iyon  and  **  I  &^^  ^^^  bequeath  to  each  of  my  executors  and 

aoTYiTor  and  trustees  herein-after  mentioned,  the  sum  of  50L  as  an 
Tor  upon'^^  acknowledgment  for  the  trouble  they  may  have  in 
trust  to  the  performing  this  my  will,  and  discharging  tlie  trusts 
use  of  testa-  thereof.  I  .give  and  devise  my  messuages,  lands, 
and  a^  aa-  t^n^n^ents,  hereditaments,  and  premises  at  HeUingltf 
signs  during  unto  W.  Newland^  the  Rev.  W.  Holland^  and  the 
SeKf ^rf  A  ^^'  ^'  ^^^^  (™y  executors  herein-after  named), 
longest  liver ;  and  the  survivors  and  survivor  of  them,  and  the 
and  after  de-  heirs  of  such  survivor,  upon  trust  to  the  use  of  my 
S^^uto^  nephews  B.  W.  Gilbert  and  G.  F.  Gilbert  and  their 
by  forfeiture    assigns  respectively,  during  their  natural  lives  and  the 

or  otherwise,    |jfg  ^f  ^j^^  longest  liver  of  them ;  and  after  the  deter- 

upon  trust  to       ,      ,  ° 

preserve  uses;  mination  of  those  estates  by  forfeiture  or  otherwise  in 

but  to  stt^r     the  lifetime  of  my  said  nephews  or  the  survivor  of  them, 

u^XMke^e^    to  the  use  of  my  said  trustees,  and  the  survivors  or 

rents  for  their  survivor  of  themj  and  the  heirs  of  such  survivor  dur- 

^^^^'  "*^  ing  the  natural  lives  of  my  said  nephews,  and  the  life 

I  of  the     ^^  ^he  survivor,  upon  trust  to  preserve  the  uses  herein- 


nephewB  to  after  limited  from  being  defeated ;  and  for  that  purpose 
theirchildien-  ^  make  entries  and  bring  actions  as  occasion  shall 
and  if  only      require ;  but  nevertheless  to  permit  and  suffer  my  said 

one  child,  to    nephews  or  their  assigns,  and  the  survivor  of  them  and 

such  child  and     ...  o     ' 

his  heirs;  but  his' assigns,  to  take  the  rents,  issues,  and  profits  of  the 

if  there  should 

be  no  chUd,  or  if  there  being  children,  such  chidren  should  die  in  the  lifetime 

of  the  nephews  without  issue,  then  to  N,,  ff.,  and  R.,  and  their  heirs,  upon  the 

like  trusts  as  directed  with  respect  to  testator's  residuary  estate :  Held,  that  N., 

JET.,  and  JJ.  took  an  esUte  in  fee. 
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same  premises  during  their  natural  lives,  and  the  life  of 
the  longest  liver  of  them,  to  and  for  their  and  his 
absolute  use;  and  from  and  after  the  decease  of  my 
said  nephews,  and  the  survivor  of  them,  to  the  use  of 
aO  and  every  the  lawful  children  of  them^  my  said 
nephews,  and  to  their  heirs  and  assigns  for  ever  as 
tenants  in  common,  and  not  as  joint  tenants :  and  in 
case  there  shall  be  only  one  such  child,  then  to  such 
only  child,  and  his  or  her  heirs  and  assigns  for  ever; 
but  in  the  event  of  there  being  no  such  child,  or  there 
being  children  of  my  said  nephews  or  such  only  child, 
and  they,  or  he,  or  she,  dying  in  the  lifetime  of  the  said 
B.  W.  Gilbert  and  G.  F.  Gilbert^  or  the  survivor  of 
them  without  leaving  lawful  issue,  then  from  and  after 
the  decease  of  the  said  B.  W.  Gilbert  and  G.  F. 
Gilbert  and  the  decease  of  the  survivor  of  them,  I  give 
aod  devise  all  the  aforesaid  messuages,  lands,  tene- 
ments, hereditaments,  and  premises,  with  the  appur- 
tenances, unto  my  said  trustees,  and  the  survivor  of 
them,  their  heirs  and  assigns,  and  the  heirs  and  assigns 
of  the  survivor  of  them,  upon  the  like  trusts,  and  to 
and  for  the  same  uses,  ends,  intents,  and  purposes  as  I 
Have  herein-after  directed  as  to  the  disposal  of  my  re- 
siduary real  and  personal  estate  and  effects." 

To  this  extent,  the  will  set  out,  differed  from  that  set 
out  in  the  former  case,  but,  as  to  the  rest  of  it,  was  the 
same,  word  for  word ;  and  upon  the  same  statement  of 
ficts,  the  question  was,  — 

Whether  the  trustees  took  any,  and  what  estate  in 
tbe  freehold,  copyhold,  and  leasehold  lands  respectively, 
or  any  of  them ;  and  also  what  estate  the  children  took 
in  the  same  lands  respectively ;  and  whether  the  grand- 
children took  by  purchase  any  and  what  estate  in  the 
3>ne  lands  respectively,  or  any  of  them. 

The  point  was  little  argued,  it  being  immaterial  to 
the  parties  concerned. 

VOU  11,  F 


CURSHAK 
V. 

Nbwuiid. 
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The  following  certificate  was  sent  in  this  tenn  :-— 
We  have  heard  this  case  argued,  and  considered  it; 
and  are  of  opinion  that  the  trustees  took  an  estate  in 
fee  in  the  freehold  and  copyhold  lands  devised  by  the 
residuary  clause,  and  an  absolute  interest  in  the  lease- 
holds. 

N.  C.  TiNDAL- 

J.  A.  Park. 
S«  Oaselee.    ^ 

J.  B.  BOSANQUET. 


May  28.     MiLLEE,  Demandant ;  Mary  Miller,  Widow, 

Tenant. 


Afker  deli- 
very of  t  writ 
of  Bumrooiu 
to  the  sheriff, 
but  before  he 
had  acted  on 
it^  Demand- 
ant's attorney 
discovering 
that  it  was 
returnable  on 
Kdies  non, 
altered  the 
return  day, 
and  procured 
the  writ  to 
be  resealed, 
giving  the 
Tenant  no- 
tice of  the 
newly  in- 
serted return 
day.    The 
Court  refused 
to  set  aside 
tJie  writ  for 


nnHE  writ  of  summons  in  this  case  was  issued  on  the 
10th  of  Aprilf  duly  signed  and  sealed,  returnable  on 
the  20lh. 

After  the  writ  was  in  the  hands  of  the  sheriff^  but  be- 
fore he  had  done  any  thing  upon  it,  the  Demandant's 
attorney, — discovering  that  the  20th  of  April  in  this 
year  was  one  of  the  four  days  commencing  with  Good 
Friday  and  ending  with  Easter  Tuesday^  on  which, 
when  they  fall  in  Easter  term,  the  courts  are  prohibited 
from  sitting, — altered  the  20th  into  the  24tb,  and  taking 
the  writ  back  to  the  office,  procured  it  to  be  reseated  with 
that  alteration.  Upon  the  issue  delivered  to  the  Tenant 
it  was  alleged  that  the  knights  were  summoned  for  the 
20th. 

On  the  20th  notice  was  served  on  the  Tenant,  that  in 
the  cause  of  Miller  v.  MiUer^  the  knights  were  sum- 
moned for  the  24*th. 

On  the  24th,  the  knights  appearing, 


inegularity. 
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Bmpas  Seijt,  on  the  part  of  the  tenant  objected  that .      iaS5j> 

the  Demandant  had  no  authority  to  alter  the  writ  of  sum-  

mons.    However,  the  knights  were  sworn,  subject  to  a  ^^^''™> 

motion  to  be  made  to  the  Court  on  the  objection  raised  Miiilb»^  ' 

Accordingly,  on  the  12th  of  Mayf  Tenant 

Bompasy  upon  affidavit  of  the  facts,  obtained  a  rule  nisi 
to  set  aside  the  writ  of  summons  and  subsequent  pro- 
ceedings on  the  ground  of  irregularity.  He  contended, 
that  in  a  real  action  it  was  doubtful  whether  the  Court 
woald  or  could  make  such  an  amendment  in  the  writ  of 
sommons :  but  it  was  clear  that  the  amendment  by  the 
party  himself  could  not  be  sustained.  Booth  on  Real 
Adionsy  9S.  In  Adams  v.  Radway  (a),  it  is  laid  down 
that  the  Court  will  not  assist  the  demandant  in  a  writ  of 
right;  and  therefore  will  not  allow  him  to  quash  a  writ 
of  summons  which  has  been  irregularly  executed. 

If  the  notice  served  on  the  Tenant  referred  to  a  new 
writ,  such  writ  would  be  irregular  as  issued  on  a  dies  non, 
and  as  not  having  fifteen  days  between  the  teste  and 
return.     Luke  v.  Harris,  (i) 

jBk%,  who  shewed  cause,  objected  to  the  affidavit  on 
which  the  rule  had  been  granted,  that  it  was  improperly 
entided,  the  Tenant  not  being  described  as  a  widow  ac- 
cording to  the  language  of  the  issue,  and  there  being,  as 
be  disclosed  on  affidavit,  two  Mary  Millers  living  in  the 
same  house.  He  also  objected  to  a  description  of  the 
Tenant's  attorney  as  residing  in  Lawrence  Poultneyf  (with- 
out saying  parish,  place,  or  lane,)  in  the  city  of  London  : 

The  Courts  however,  overruling  these  objections,  he 
contended  that  the  alteration  in  the  writ  was  immaterial, 
having  been  made  before  it  was  executed,  and  having 

(a)  1  Marsh.  602.  (6)  S  W.  Bl.  I86l. 

T  2 
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1835*     •  been  sanctioned  by  a  second  sealing.     It  was  the  same 

thing  in  effect  as  if  the  party,  upon  discovering  a  clerical 

DeiMndimt  •  ^^^^^  before  leaving  the  office,  had  caused  the  mistake 
Miller,  to  be  set  right  In  Adams  v.  Radway  the  writ  was  ex- 
Tentnt.  ecuted  before  the  alteration  was  made.  In  Durden  v.  Ham" 
meit  (a),  it  was  held  that  before  a  writ  was  returnable,  it 
might  be  altered  as  to  the  return  day,  without  being  re- 
stamped,  provided  the  last-appointed  return  day  were 
not  beyond  the  time  at  which  the  writ  might  at  first  have 
been  made  returnable ;  and  in  Popkin  v.  Smith  (6),  that 
where  an  irregularity  in  process  is  amendable  as  of 
course,  the  Court  will  not  set  aside  the  process,  even 
though  it  be  by  attachment  of  privilege. 

Bompasj  in  support  of  the  rule,  maintained  that  the 
writ  was  executed  by  the  delivery  to  the  sheriff,  and 
relied  on  Adams  v.  Radway.  The  cases  referred  to  for 
the  Demandant,  were  no  guide  to  the  practice  in  writs 
of  right.  The  writ  of  summons  was  entered  of  record; 
S  Wik.  558.;  both  parlies  were  supposed  to  be  in 
Court ;  the  day  for  appearance  was  fixed  by  the  Court ; 
and  the  Demandant  having  issued  a  writ  which  was 
vicious  for  want  of  fifteen  days  between  the  teste  and 
return  (2. //is/.  56 7.) 9  could  not  amend  it  by  his  own 
act.  Com.  Dig.  EnquesL  c.  1 .  At  all  events,  the  notice 
given  to  the  Tenant  of  the  alteration  was  insufficient. 

TindalC.J.  This  is  an  application  to  the  Court 
to  set  aside  a  writ  of  summons  issued  in  this  cause,  and 
all  subsequent  proceedings,  on  the  ground  of  irregularity. 
And  the  objection  is,  that  after  the  writ  was  issued,  the 
party  in  the  cause,  without  the  authority  of  the  Court, 
altered  the  day  of  appearance  from  the  20th  of  Ajtril  to 
the  24th. 

(o)  IB.S^C.IU.  (6)  7 Bingh. 434. 
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If  that  were  an  accurate  representation  of  the  factSy        18S5. 

the  Tenant,  perhaps,  might  have  availed  himself  of  the        

objection;  but  upon  lookins:  at  all  the  circumstances.    _Miixeb, 
,      ,  I      .     r-  ,      r     .        Demandant; 

that  does  not  appear  to  us  to  be  the  fair  result  of  what      Millbr 

bas  occurred.  Tenant. 

The  20th  of  Aprily  first  fixed  by  the  writ,  was  wrong 
in  two  respects ;  it  was  not  a  day  in  Court,  and  it  was 
not  at  the  distance  of  fifteen  days  from  the  issuing  of 
the  writ. 

If  the  officer  of  the  court,  as  was  formerly  the  prac- 
tice, bad  made  out  the  writ,  the  mistake  could  scarcely 
have  occurred.  The  writs  are  now  filled  up  by  the 
party.  But,  suppose  he  had  discovered  the  rhistake 
before  leaving  the  office,  and  returning  to  the  officer 
had  requested  him  to  make  the  necessary  alteration; 
there  could  have  been  no  objection  to  that.  Here,  after 
the  writ  was  delivered  to  the  sheriff,  but  before  any 
thing  bad  been  done  on  it,  it  was  altered  by  the  party, 
and  brought  back  to  the  officer  to  be  resealed.  It  is 
the  practice,  in  such  cases,  to  reseal  only,  and  not  to  sign 
a  second  time«  The  resealing,  therefore,  sufficiently 
attests  the  sanction  given  by  the  officer  of  the  court  to 
the  alteration ;  and  after  that  sanction  has  been  given, 
we  cannot  look  on  the  writ  as  other  than  a  proper  writ. 

It  is  then  objected  that  the  Tenant  had  no  sufficient 
notice  of  the  knights  having  been  summoned  for  the 
24th.  If  that  bad  been  so,  and  any  inconvenience  had 
been  pointed  out  as  accruing  from  the  want  of  notice, 
there  might  have  been  some  weight  in  the  objection; 
but  in  the  absence  of  any  such  allegation  or  proof,  we 
think  the  rule  should  be  discharged. 

Park  J.     The  case  had  been  different  if  the  writ 

bad  been  executed;  but  no  more  has  been  done  here 

than  if  the  party  had  discovered  a  clerical  mistake  in 

his  writ,  and  had  got  it  corrected  before  leaving  the 

F  5 
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1835.       ofiBce.     And  though  we  do  not  decide  on  that  ground, 
the  application  to  set  aside  the  writ  ought  to  have  been 

Mtlkjkb,     made  sooner. 
Demandani; 

Tenant  Gaselee  J.     IF  the   record  had  been  made  up  at 

the  time  the  writ  issued,  perhaps  the  party  couid  not 
have  corrected  the  mistake  without  coming  to  the  Court. 
But  it  is  well  known  the  record  is  never  made  up  till 
a  later  stage  of  the  proceedings. 

The  alteration  objected  to,  is,  upon  the  resealing,  the 
act  of  the  officer  of  the  court;  and  it  is  no  more  than  if, 
forgetting  for  a  moment  that  the  ddy  fixed  for  the  return 
of  the  writ  was  a  dies  non^  he  had  upon  recollection,  before 
the  writ  was  issued,  inserted  a  proper  day. 

Vauohan  J.  I  am  of  the  same  opinion.  The  Court 
does  not  usually  assist  a  party  in  getting  over  a  diffi- 
culty in  a  writ  of  right :  but  this  is  an  objection,  not 
arising  out  of  any  express  legislative  enactment  or 
decided  case ;  we  must  consider  it,  therefore,  on  prin- 
ciple; and  the  objection  having  been  cured  before  any 
thing  was  done  on  the  writ,  this  rule  must  be 

Dbcharged. 


May  29.  BeGBIE  V.  CrOOK. 

A  devisee  in      "DEPLEVIN.    The  Defendant  made  cognisance  for 

fee  may,  by  several  quarters'  rent  due  to  T.  Veal  and  J.  fV. 

deed^  disclaim  •,       , 

the  estate  J^at^gn. 

devised,  and  It  appeared  that  the  legal  interest  in  the  land,  m 

^Idai^'^has  ^®^P^^^  ®^  ^•^'^^  ^^^  "^ent  was  claimed,  had  vested  by 

no  interest  in  devise  in  T.  Feal,  J.  W.  Baugh^  and  H.  Liqydy  as  trus- 

the  estate.  lees,  before  any  of  the  rent  became  due. 


t  4 
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H.  Lbn^  by  a  deed  of  January  1,  1827»  reciting^  .     18S5. 

that  he  had  never  acted  as  trustee,  and  had  refused  to 

do  so :  "  in  order  to  preserve  evidence  of  such  his  re-  B*5o»» 
fusaly  disclaimed  all  interest  in  the  freehold  and  copy.  Crook* 
bold  property  devised  to  hini.  Veal  and  Baugh" 

Lkjfd  died  before  the  last  quarter's  rent  accrued. 

It  was  objected,  on  behalf  of  the  Plaintiff,  that  the 
deed  otJanuanf^  1827,  did  not  divest  Lloyd  of  his  legal 
ioterest  in  the  premises,  and  that,  therefore^  the  cogni- 
saoee  should  have  been  in  the  name  of  all  three  trustees, 
except  as  to  the  last  quarter.  Upon  this,  the  verdict 
was  taken  for  the  whole  amount,  with  leave  for  the 
flaiot^to  move  to  reduce  it  to  the  amount  due  for  one 
quarter* 

Hmfirey  having  obtained  a  rule  nisi  accordingly, 

Talfourd  Seijt  and  Archbold  shewed  cause. 

They  relied  on  T&wmon  v.  Tickell  (a),  where  it  was 
beU  that  a  devisee  in  fee,  may,  by  deed,  without  matter 
of  record,  disclaim  the  estate  devised.     And 

Humfrey  not  being  able  to  adduce  any  authority  im- 
pugning that  case. 

The  Court  concurring  in  the  principle  there  laid  down^ 
and  approving  of  it  as  reasonable. 

Discharged  the  rule« 

(a)  Z  B.  S^  Aid.  31.  See  also  Nidiokan  v.  Wordswarthi 
2  SfBOMtt  865.  371;  where  all  the  cases  on  disclaimer  are  eoU 
keted. 
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May  29-  Flight  V.  Lord  Lake. 

Memorial  of    /^  OVEN  ANT  on  an  annuity  deed. 

^^Jj'^^  Plea,— aOersetting  out  the  deed  on  oyer,— that  no 

"widiBtandiDg    memorial  oFthe  deed  bad  been  enrolled,  stating  for  whose 

the  omiBsioa    life  or  lives  the  annuity  had-  been  granted ;  by  reason 
of  the  word         •         r  *i.    j     i  •  j 

Hfe  in  the        whereof  the  deed  was  void. 

head  "  Per-         Replication,  that  such  a  memorial  was  duly  enrolled. 

j^  ^  ^^       The  form  of  memorial  required  by  53  G.  3.  c.  UI.  s.  2. 

nuity  is  consists  of  eight  columns  setting  forth  respectively  the 

granted.*'  date  and  nature  of  the  instrument,  the  names  of  the  par- 
ties and  witnesses,  of  the  persons  by  whom  the  an- 
nuity is  beneficially  received,  for  whose  life  or  lives  it  is 
granted,  the  consideration  paid,  and  the  amount  of  the 
annuity.  Each  column  has  a  heading  to  indicate  its  con- 
tents; and  one  of  them  ought  to  be  headed  as  follows  :^ 
^*  Person  or  persons  for  whose  life^  or  lives,  the  an- 
nuity or  rent-charge  is  granted." 

In  the  present  cause,  when  the  memorial,  which  had 
been  enrolled  in  1833,  was  produced  at  the  trial,  the 
column  which  should  have  specified  for  whose  life  the 
annuity  was  granted  appeared  to  be  headed  as  follows : — 
"  Person  for  whose  the  annuity  is  granted." 
On  the  part  of  the  Defendant  it  being  objected  that  the 
memorial  was  insufiicient  for  wan  t  of  conformity  with  the 
statute,  the  verdict  for  the  Plaintiff  was  taken  subject  to  a 
motion  to  set  it  aside  and  enter  a  nonsuit   Accordingly, 

Matde  now  moved  for  a  rule  nisi  to  that  effect,  con- 
tending that  unless  the  omission  of  the  word  life  were 
held  equivalent  to  its  insertion,  the  memorial  was  ill. 

The  object  of  the  memorial  was  to  afford  information 
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to  the  anlearned ;  and  though  a  person  versed  in  the  1885. 

statate  book  might  be  at  no  loss  how  to  supply  the  word        

omitted,  an  uninstructed  enquirer  might  be  at  a  loss,  or  ^^^ 

might  insert  the  word  benefit^  or  any  other.  The  statute  Lord 

having  prescribed  a  precise  and  simple  formular}',  the  ^^^^ 
Court  would  not  assist  the  carelessness  of  the  grantee  by 
interpolating  what  he  omitted. 

TiNDAL  C.J.  The  only  question  is,  whether  any 
person  applying  an  ordinary  understanding  to  this  me- 
morial could  misapprehend  what  was  intended. 

First,  the  document  is  headed,  ^^  Memorial  oFan  an- 
Doity  granted  and  enrolled  pursuant  to  the  act  of  his 
present  Majesty,  53  G.  3.  c*  141."  Then,  when  we  look 
farther  into  this  instrument  it  clearly  purports  to  be  a 
memorial  under  that  act  of  parliament,  for  it  contains 
the  required  heads  or  divisions,  and  every  heading  is 
perfect  except  ^*  Person  for  whose  the  annuity  is 
granted."  But  when  we  see  that  it  is  an  annuity  under 
this  act  of  parliament,  and  an  annuity  for  lives,  can  we 
do  otherwise  than  intend  that  the  word  life  is  the  word 
omitted?  Without  leaning  to  assist  parties  who  are 
duo^eable  with  manifest  carelessness,  we  ought  to  make 
reasonable  allowance  for  clerical  infirmity ;  particularly 
when  the  instrument  objected  to,  gives  every  information 
which  a  party  enquiring  could  desire. 

The  rest  of  the  court  concurring,  Maule 

Took  nothing. 
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Ma^SO* 


MaNTELL  V.  SOUTHALL. 


Where  the 
Defendant 
was  arrested 
for  20/.  2«M 
and  the 
FlainUff 
faUedto 
esUblish  at 
the  trial  a 
reasonable 
ground  for 
proceeding 
for  more  than 
19/.  17*.,  the 
Court  refused 
to  tax  the  De- 
fendant his 
costs  under 
430.3. 
e.  46.,  the 
Plaintiffbeing 
taken  by  sur- 
prise on  the 
objection  to 
the  59.  de- 
ducted from 
hisdaim. 


nnHE  Defendant  was  arrested  for  20L  2s.  for  goods 
sold  and  delivered  to  him  by  the  Plaintiff,  an  ale 
and  porter  brewer. 

The  Defendant  paid  8/.  into  Court,  and  the  jury 
found  a  verdict  for  2L  17«.,  disallowing  9/.  for  three 
hogsheads,  out  of  a  charge  of  12/.  for  four  hogsheads  of 
porter;  and  Ss.  out  of  a  charge  of  111.  for  certain 
finings. 

It  appeared  at  the  trial  that  there  had  been  a  con- 
test between  the  parties  as  to  the  charge  for  the  porter, 
the  Defendant  proving  that  the  liquor  in  his  cellar  was 
of  inferior  quality ;  and  the  Plaintifi^  that  what  he  deli- 
vered was  excellent 

The  Defendant  proved,  that  porter-brewers  usually 
charged  6s.  for  the  same  quantity  of  finings  for  which  the 
Plaintiff  had  charged  1 15.,  but  no  objection  had  been 
made  to  that  charge  previously  to  the  trial. 

Kelly  having  obtained  a  rule  nisi  to  tax  the  Defendant 
his  costs  under  43  G.  3.  c.  46., 


Bompas  Serjt*  shewed  cause,  on  an  affidavit  which 
stated,  that  the  finings  sold  by  ale  and  porter  brewers 
are  of  belter  quality  than  those  sold  by  porter  brewers ; 
and  that  if  the  Defendant  had  objected  to  the  charge 
for  that  article  before  the  trial,  the  Plaintiff  could 
have  produced  witnesses  to  prove,  that,  with  reference 
to  the  quality,  1  Is.  was  a  proper  charge  for  the  article 
delivered,  and  that  the  Plaintiff  did  not  enhance  it  in 
order  to  arrest  the  Defendant     As  to  the  porter,  the 
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erideDce  given  at  the  trial  by  the  Plaintiff  shewed  he  had 
not  proceeded  without  reasonable  and  probable  cause. 

KeUy.  Admitting  the  Plaintiff  had  reasonable  cause 
to  sue  for  the  porter,  he  could  only  have  added  the  Ss. 
to  the  usual  charge  for  the  finings  with  a  view  to  arrest 
the  Defendant,  and  not  because  he  had  any  reasonable 
or  probable  cause  for  adding  it.  The  jury  having  found 
that  the  charge  was  not  warranted,  the  Defendant  is 
entitled  to  his  costs,  under  4S  G.  3.,  as  having  been 
arrested  without  reasonable  and  probable  cause* 

TiNDAL  C.  J.  This  is  a  case  in  which  there  may  be 
a  suspicion,  that  the  Plaintiff  meant  to  strain  his  demand 
to  the  utmost,  in  order  to  have  a  ground  for  arresting 
the  Defendant.  But  in  applications  like  the  present, 
we  must  not  decide  on  mere  suspicion.  The  act  says, 
"  Provided  it  shall  be  made  appear  to  the  satisfaction  of 
the  court  in  which  such  action  is  brought,  that  the 
Plaintiff  had  not  any  reasonable  or  probable  cause  for 
causing  the  Defendant  to  be  arrested  and  held  to  special 
bail  in  such  amount." 

Here  the  arrest  was  for  20/.  25.,  aiid  the  verdict  leaves 
a  deficiency  of  9/.  5s.  But  the  charge  for  the  porter 
was  fiurly  disputed  between  the  parties,  and  the  Plaintiff 
appears  to  have  had  reasonable  cause  to  expect  he  should 
recover  the  amount;  and  as  to  the  5s.  disallowed  for  the 
finings,  the  Plaintiff  had  no  notice  that  it  would  be  dis- 
puted at  the  trial.  Had  he  received  such  notice,  he 
miaht  have  produced  witnesses  to  shew  the  quality  of 
the  article,  and  justify  the  charge.  The  Plainti£^ 
therefore,  now  deposing  that  he  did  not  enhance  the 
price  of  the  finings  in  order  to  arrest  the  Defendant, 
and  giving  an  ostensible  reason  for  the  charge,  we  ought 
not,  on  mere  suspicion,  to  make  this  rule  absolute. 

The  rest  of  the  G)urt  concurring,  the  rule  was 

Discharged. 
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June  I,  Miller,  Demandant;  Miller,  Tenant         | 

Search  for        TJPON  the  trial  nt  bar  of  this  writ  of  right,  the  Tenant 

nS'^haT*'"  ^^'*^^  "P°"  *  "^^'^  ^^  Thomas  MiUer,  executed  in 

■uffidentto       1806. 

let  in  proof  of       »pj^g  absence  of  two  of  the  witnesses  who  attested  the 

his  hand- 

writing.  ^^1^  ^^  sufficiently  accounted  for,  but  Willis^  the  third, 

not  having  been  found,  the  question  was,  whether  suf> 

ficient  enquiry  had  been  made  for  him,  to  entitle  the 

tenant  to  prove  his  handwriting. 

It  appeared  that  in  1806,  Willis  had  been  a  clerk  in 
the  house  of  Mr.  Comyn^  a  solicitor. 

In  November^  1834>,  and  again  on  the  5th  of  May 
last,  the  Tenant's  solicitor  made  enquiry  of  Mr. 
Comytif  but  could  obtain  no  satisfactory  information  as 
to  Willies  residence,  or  existence ;  whereupon^  about  a 
week  before  the  trial,  Willis  was  advertised  for  in  three 
London  newspapers. . 

However,  Mr.  Comyn^  upon  his  examination  to-day, 
stated  that  in  1816,  upon  the  trial  of  an  ejectment  for 
the  property  now  in  dispute,  Willis  was  a  clerk  in  the 
house  of  Svxiin  and  Co.  But,  from  inadvertence,  he 
had  not  communicated  this  intelligence  to  the  Tenant's 
solicitor,  who,  being  ignorant  of  the  fact,  had  made  no 
enquiry  of  Swain  and  Co. 

It  was  objected  that  wiihout  an  application  to  SiBain 
and  Co.  there  had  not  been  sufficient  enquiry  for  Willis^ 
to  entide  the  Tenant  to  give  evidence  of  his  handwriting. 
But 

T^e  Court  held  that  under  these  circumstances^  the 
will  having  been  executed  nearly  thirty  years  ago^  and 
the  Tenant's  solicitor  never  having  been  apprised   of 
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Hlilis's  service  with  Swain  and  Co.|  sufficient  enquiry  1835. 

had  been  made  to  warrant  the  admission  of  proof  of  

Willifs  signature,  which  was  proved  accordingly.  p    ^"d"\ . 

MUiLEAj 

Talfourd  Serjt.  and  Bush/,  for  the  Demandant.  Tenant. 
Bompas  Seijt.  and  }V.  H.  Watson^  for  the  Tenant. 


Fruhling  v.  Schroeoer  and  Others.  June  2. 

ASSUMPSIT  for  money  had  and  received  by  the  De-  Defendant^  at 

fendants,  to  the  use  of  the  Plaintiff.  ^'^  request, 

consented  to 
transfer  to  the 
Jopperts  and  Co.,  of  Rio  Janeiro,  sent  coffee  to  the  Plaintiff's 

Defendants  at  Hamburgh,  in  June  18S2,  and  directed  ^^^"^^111^1 
them,  with  the  proceeds  to  discharge  a  debt  due  from  Defendanthad 
Jopperts  and  Co.  to  the  Plaintiff  in  London.  received  for 

In  August  following  Jopperts  wrote  to  the  Plaintifi^  which  it  had 
and  communicated  to  him  the  order  they  had  given  to  been  the 
Defendants;  and  ^"J^ 

In  Vlavember  following  the  Defendants  wrote  to  the  tweenDefend- 

Plaintiff  saying,  ^^  Jopperts  and  Co.  have  ordered  us  to  "J^  ^^^  '^^  ^ 
1  1       «      4v>       «        t      ^      .  allow  interest: 

remit  to  you  the  proceeds  of  cotiee,  by  the  Constance  {j^j^  ^^<^ 

and  Fortuna,  which,  however,  has  not  yet  been  sold."      Plaintiff  in 

It  appeared  to  be  the  course  of  business  between  Jop'  ""^^"^  *!^d" 
pertsBud  the  Defendants,  to  allow  interest  on  balances  re-  not  recover 
maining  in  hand  and  due  from  the  one  party  to  the  other,  interest  on  the 

The  coffee  having  been  sold,  and  the  Defendants  de- 
clining to  remit  the  proceeds  to  the  Plaintiff,  this  action 
was  commenced  for  the  amount,  and  interest. 

It  being  contended  at  the  trial,  on  the  part  of  the  De- 
fendants, that  their  letter  of  November  1832,  was  only 
a  notification  of  the  order  they  had  received  from  Jop^ 
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1885.  periSf  and  not  an  assent  to  become  debtors  to  the  Plain- 
tiff* Tindal  C.  J*  left  it  to  the  jury  to  say,  what  was 
the  effect  of  the  correspondence,  aod  held  that  the 
Defendants  were  liable  to  be  sued  by  the  Plaintiff  in  an 
action  for  money  had  and  received,  if  they  had  assented 
to  the  transfer  proposed  by  Jopperis  and  Co. 

The  jury  found  a  verdict  for  the  Plaintiff  to  the 
amount  of  the  proceeds  of  the  coffee,  with  interest  from 
the  time  of  sale. 

Taddt/  Serjt.  moved  to  set  aside  the  verdict,  or  to 
reduce  the  damages  by  the  amount  of  interest  allowed. 
He  contended,  first,—- 

That  the  proceeds  of  the  coffee  had  never  been  trans- 
ferred by  the  Defendants  to  the  account  of  the  Plaintiff; 
and  without  an  express  assent  by  them  to  the  transfer 
by  JoppertSi  no  action  lay  for  the  Plaintiff  against  the 
Defendants.     Williams  v.  EvereU  (a),   Yates  v.  Bell,  (b) 

Secondly,  Supposing  the  transfer  to  have  been  com- 
plete, the  Plaintiff  should  have  declared  specially  upon 
the  whole  of  the  circumstances.  The  count  for  money 
had  and  received  was  not  supported  by  the  evidence. 

Thirdly,  No  interest  could  be  allowed,  a  claim  such 
as  the  present  not  falling  within  the  statute  3  &  4  ^.  4!. 
c.  42.  s.  28.,  which  enacts,  that  '^  upon  all  debts  or  sums 
certain,  payable  at  a  certain  time,  or  otherwise,  the  jury, 
on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  may,  if  they  shall  think  fit,  allow  interest  to 
the  creditor,  at  a  rate  not  exceeding  the  current  rate  of 
interest,  from  the  time  when  such  debts  or  sums  certain 
were  payable,  if  such  debts  or  suras  be  payable  by  virtue 
of  some  written  instrument  at  a  certain  time;  or,  if 
payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor,  that  interest  will 

(fl)  14  Ea8i,  582.  (b)  SB.S^  AM.  64S. 


FbUHIiIITQ 

V, 


5  WILL.  IV.  79 

be  daimed  from  the  date  of  such  demand  until  the  term        ISS5. 
of  payment;  provided,  that  interest  shall  be  payable  in 
all  cases  in  which  it  is  now  payable  in  law." 

The  Court,  thinking  it  clear,  upon  the  whole  cor-    Sohbobdbb, 
respondence,  that  the  Defendants  had  consented  to  take 
the  Plaintiff  as  their  creditor  for  the  amount  of  the  pro- 
ceeds of  the  coffee,  refused  a  rule  nisi  on  either  of  the 
first  two  grounds,  but  granted  it  on  the  third. 

W.  H.  Waison^  who  shewed  cause,  relied  on  the 
ooorse  of  dealing  between  Jopperts  and  the  Defendants, 
contending,  that  when  the  Defendants  assented  to  the 
transfer  of  Joppert^s  claim,  the  claim  roust  be  taken  to 
baye  been  transferred  with  all  the  incidents  which  would  . 
have  attached  to  it  if  it  had  remained  in  the  hands  of 
Jopperts.  Besides,  the  jury  in  such  a  case  might  give 
interest  fn  the  shape  of  damages.     Artiott  v.  Red/em.  {a) 

Toddy.  In  Walker  v.  Constable  (6)  it  was  decided, 
that  in  an  action  for  money  had  and  received,  the  net 
sum  only  can  be  recovered,  without  interest.  To  the 
same  effect  are  De  Bemales  v.  Ftdler  (c),  and  De  Havil- 
land  V.  Bawcrbank.  {d)  The  Plaintiff  is  not  privy  to  the 
coarse  of  dealing  between  Jopperts  and  the  Defendants; 
and  unless  bis  case  falls  within  the  statute  3  &  4  fT.  4. 
c.  4£,  the  verdict  must  be  reduced. 

TiNDAL  C.  J.  I  think  the  claim  for  interest  has  not 
been  supported.  The  rule  has  been  laid  down  in  so 
many  cases,  that  interest  eannot  be  recovered  unless  it 
be  expressly  reserved  by  the  contract  between  the  par- 
ties, or  the  payment  of  it  is  to  be  implied  from  the 
course  of  dealing  between  them,  that  it  is  unnecessary 
to  refer  to  them.     Now  this  is  an  action  for  money  had 

(a)  SBingh.  S52.  (c)  2  Campb.  4A6. 

(6)  1  H.  4  F.  307.  {d)  1  Campb.  50. 
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and  received^  and  Walker  v.  Constable  decid^s^ffi^^)/^ 
money  had  and  received,  the  net  sum  o^Iy  cf^.  be 
recovered.  So  in  De  BernaJes  v.  Fuller  {q)^^  l^rd 
EUenborough  said,  that  as  in  such  a  case .  thf ^^  ,^,  J^ 
contract,  either  express  or  implied,  to  pay  interest,  it 
could  not  be  allowed. 

Unless  that  general  rule  be  affected  by  any  thing 
particular  in  this  case,  it  must  preclude  the  Plaintiff 
from  establishing  any  claim  for  interest  It  is  con- 
tended, that  the  course  of  dealing  between  the  Defendant 
and  the  JqppertSf  was  such  as  to  carry  interest  to  Jopperts 
upon  balances  remaining  in  the  Defendant's  hands. 
That  may  be  so ;  but  this  action  is  brought. for  a  jugi 
which  the  Defendants  hold  to  the  use  of  the  Plainlff, 
with  whom  there  has  been  no  such  course  of  dealing, 
and  to  whom  no  right  has  passed,  but  a  right  to  demand 
the  sum  actually  in  the  Defendant's  hands. 


Park  J.  I  can  find  no  course  of  dealing  between 
the  Plaintiff  and  Defendants ;  the  case,  therefore,  Ifalls 
within  the  principle  of  Walker  v.  Constable,  De  Beniales 
Y.  Fuller  is  exactly  in  point;  and  there  is  nothing  in 
Arnoti  v.  Redfern  inconsistent  with  our  present  decision. 

Gaselee  J.  This  is  only  a  single  transaction  be- 
tween the  Plaintiff  and  Defendants,  and  cannot  be 
affected  by  the  course  of  dealing  between  the  Defendants 
and  another  party. 

Vauohan  J.  I  am  of  the  same  opinion.  In  Higgins 
V.  Sargent  (i),  it  was  held,  in  covenant  upon  a  policy  of 
insurance  upon  the  life  of  ^.,  payable  six  months  after 
due  proof  of  his  death,  that  the  assured  were  not  entitled 
to  recover  interest  upon  the  principal  sum  insured. 


(a)  SCafiip&.426. 


(*)  SB.^€.S46. 
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the  expiration  of  six  months  after  due  proof  of  the 
dMChof^ 
Tbfra  b  nothing  in  the  circumstances  of  the  present 
to  take  it  out  of  the  ordinary  rule.  BoHnoBDva. 

Rule  absolute. 
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NiCHOLLS  V.  Le  FeUVRE.  June  2. 

HTROV  EIL  C.  purchased 

On  the  9th  of  May  1834,  Le  Couteuvy  who  carried  on  g*^'  .^ . 
•^  .    ,  Plaintiff  in 

business  in  Guernsey^  purchased  of  the  Plaintiff  in  London  London,  and 

WYeral  bales  of  goods,  which  he  directed  to  be  forwarded  ordered  them 

Co  Guemsejff  addressed  to  **  Le  Couteur^  Gua-nsey^  care  ^^^ded  to 

of  Z>  Feuuref  Southampton.**  Guernsey,  hj 

The  Plaintiff  forwarded  the  goods  accordingly  on  the  ^®-^  °^ 

lime  day,  by  Smiih^  a  Southampton  waggoner,  and  Le  c,'b  shippiig 

Qmteur  addressed  a  letter  to  the  Defendant  requesting  ^gent  at 

him  to  Aip  the  goods  for  Guernsey  when  the  next  parcel  Dgfenckot    * 

•rrived.  took  the 

The  Defendant  had  for  some  years  acted  as  Le  Cou-  «^"  ^^^ 
«      .  1  /"*®  ware- 

ten't  shippmg  agent  in  Southampton  under  a  written  y^qx^  of  a 

London  and 
aggoner^  by  whom  they  had  been  brought  from  London,  paid  the 

_  r's  charges^  and  shipped  the  goods  for  Guerneey  in  Defendant's  name. 
C,  who  was  iniolTent^  wrote  at  the  request  of  Plaintiff  to  Defendant  to  reland 
the  goods  without  saying  why :  Defendant's  cleric^  in  his  master*s  absence^  ob- 
taned  a  cuatom-house  order  for  that  purpose^  but  before  he  had  reUnded  the 
goodsj  the  vendor  of  other  goods  sold  to  €»,  and  shipped  in  the  same  vessel, 
slthoogh  a  stranger  to  and  without  authority  from  die  Plaintiff^  ordered  Defend- 
ant's derk  to  stop  the  goods  sold  by  Plaintiff  to  C/  when  Defendant's  clerk 
praouaed  that  Defendant  should  hold  them  for  the  owner. 

Held,  that  Defendant's  having  taken  these  goods  from  the  waggoner^  and 
having  paid  the  waggoner's  charges  and  shipped  the  goods^  was  not  such  a 
dstonnination  of  the  trandtus  to  Quemeey  as  to  authorise  Defendant  to  hold 
dM  goods  in  aaertion  of  a  lien  for  a  general  balance  due  to  him  from  C. 

n.  Q 
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1835*  authority  ^^  to  take  charge  of  and  forward  all  goods  that 
might  arrive  in  Southampton  for  Le  Couteur,  whether 
addressed  to  the  care  otLe  Feuvre  or  any  other  person/' 
Lb  Fbvtrc  The  goods  in  question  arrived  at  Smith's  waggon  office 
in  Southampton  on  the  lOth,  and  another  parcel  &>r  Le 
Couteur  arriving  on  the  14th  of  May,  the  Defendant  on 
that  day  took  the  whole  out  of  the  waggon  office  and 
shipped  them  for  Guernsey  in  his  own  name.  The  wag- 
goner's charge  was  paid  by  the  Defendant. 

On  the  same  day  Le  Couteur y  who  was  insolvent  when 
be  bought  the  goods,  at  the  instance  of  the  Plaintiff's 
attorney,  who  had  been  apprised  of  his  insolvency,  wrote 
from  London  to  the  Defendant,  desiring  him  not  to  ship 
the  goods. 

This  letter  reached  Southampton  on  the  morning  of 
the  15th,  when,  the  goods  being  already  on  board,  the 
Defendant's  clerk,  in  his  master's  absence,  took  steps  to 
have  the  goods  relanded. 

After  he  had  procured  a  custom-house  order  for  that 
purpose,  but  before  he  bad  acted  on  it,  Coates^  the  seller 
of  the  second  parcel  of  goods,  arrived  at  Southampton^  for 
the  purpose  of  stopping  his  own  goods  in  transitu. 

Coates  went  on  board  with  the  Defendant's  clerk,  to 
whom  he  had  previously  applied,  identified  his  own 
goods,  and  seeing  the  Plaintiff's  goods  in  the  same 
vessel,  ordered  the  Defendant's  clerk  to  stop  them,  al- 
though he  {Coates)  bad  no  authority  from  the  Piaintifl^ 
to  whom  he  was  a  stranger,  for  giving  such  order. 
Coates  proposed  to  lodge  the  goods  in  a  warehouse^  but 
the  Defendant's  clerk  promising  to  hold  Coatees  goods  to 
the  order  of  the  owner,  both  parcels  were  left  in  his 
charge. 

The  goods  were  afterwards  formally  demanded  by 
letters  on  the  part  of  the  Plaintiff  and  Coates  respect- 
ively, in  which  they  tendered  payment  of  the  De- 
fendant's charges  as  shipping  agent  in  respect  of  these 
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particular  goods;  but  the  Defendant,  to  whom  Le  Cou-        18S5. 
teur  was  considerably  indebted  for  his  services  as  ship- 
ping agent,  refused  to  deliver  them  up,  insisting  on  a 
general  lien  on  them  for  the  amount  of  all  his  claims    Lb  Fbutbb* 
upon  Le  Couteur. 

At  the  trial  in  London^  before  Tindal  C.  J.,  it  was  ob- 
jected on  behalf  of  the  Defendant,  first,  that  the  transit 
vas  at  an  end  by  the  Defendant's  removing  the  goods 
on  the  14th  from  SmitVs  waggon  o£Sce,  and  that  there- 
fare  the  stoppage  on  the  15th  was  too  late;  and  secondly, 
that  the  stoppage  could  not  be  made  by  one  who  had 
no  authority  from  the  Plaintiff. 

The  learned  Chief  Justice  reserving  these  points  for 
future  discussion,  left  it  to  the  jury  to  say  first,  whether 
the  transit  was  at  an  end  before  the  goods  reached 
Guernsey;  and  secondly,  whether  they  had  not  been 
landed  and  received  by  the  Defendant  on  an  under- 
taking that  he  should  hold  them  to  the  order  of  the 
Plaintiff. 

The  jury  having  found  for  the  Plaintiff  on  both 
pcnnts. 

Sir  W.  FoUett  moved  for  a  rule  nisi  to  set  aside  the 
▼erdict,  and  enter  a  nonsuit  instead,  upon  the  grounds 
urged  at  the  trial.  He  contended  that  the  Defendant, 
bj  removing  the  goods  from  Smith's  warehouse  on  the 
Hth  and  shipping  them  in  his  own  name,  had  exercised 
an  act  of  ownership  which  put  an  end  to  the  transitus. 
Duron  v.  Baldwen  (a),  Foster  v.  Frampton  (i).  At  all 
events  the  stoppage  could  only  be  effected  by  a  person 
responsible  to  the  Defendant :  he  had  a  right  to  insist 
OD  an  authority  on  which  he  could  afterwards  rely  for 
his  own  discharge.  Right  v.  Cuthell  (c),  Doe  d.  Mann 
T.  Walters,  {d)   A  rule  nisi  having  been  granted, 

(•)  5  Batt,  1 74.  (c)  5  Eaet,  491 . 

(6)  6B.  ^  C.107.  Id)  lOB.  Si  €.6^6. 
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18S5.  Bompas  Serjt.  shewed  cause.     The  destination  pre- 

—^       scribed  for  the  goods  in  question  by  the  purchaser,  was 
^  Guernsey  /   and  the  alleged  act  of  ownership  by  the 

Lb  Feuvre.  Defendant,  as  his  agent,  in  removing  the  goods  from  the 
carrier's  warehouse  at  Southampton,  and  putting  them  on 
board  ship,  was  no  more  than  an  act  done  in  aid  of  the 
carrier,  and,  therefore,  was  a  furtherance,  not  a  termi- 
nation of  the  transitus.  In  Dixon  v.  Baldwen,  the  goods 
bad  no  fixed  or  known  destination  beyond  the  outport, 
Hull,  where  they  were  stopped  by  the  vendor ;  and  in 
Foster  v.  Frampton,  the  purchaser  himself  took  and 
carried  away  a  portion  of  the  goods.  But  Coates  v. 
Railton  {a)  is  in  point  for  the  Plaintiff.  There,  goods 
were  purchased  by  a  commission  agent  at  Manchester 
for  A.i  to  be  sent  to  Lisbon  :  A.  had  no  warehouse  at 
Manchester,  and  the  vendor  delivered  the  goods  to  the 
commission  agent,  who  was  to  forward  them  to  Lisbon: 
it  was  held,  that  the  transitus  continued  until  they  reached 
Lisbon,  the  place  named  by  the  vendee  to  the  vendor  as 
the  place  of  ultimate  destination,  and  that  the  latter  had 
a  right  to  stop  them  in  the  hands  of  the  agent,  the 
vendee  having  become  insolvent.  To  the  same  effect 
are  Stokes  v.  La  Riviere  (6),  Hunter  v.  Beat,  cited  in 
Ellis  V.  Hunt  (c).  Mills  v.  Ball  {d). 

At  all  events,  the  finding  of  the  jury  that  the  De- 
fendant by  his  clerk  consented  to  hold  these  goods  to 
the  order  of  the  owners,  is  conclusive  on  the  Defendant, 
the  Plaintiffs  having  ratified  the  stoppage  effected  by 
Coates. 

Bingham  in  support  of  the  rule.  Noth withstanding 
the  goods  were  destined  for  Guernsey,  the  transitus  was 
at  an  end  before  Coates  arrived  at  Southampton  ••    for 

(a)  GB.SfC.  422.  (c)  3  T.  It.  4S6. 

(b)  Cited inBokaingk. v.  /n-  (d)  2B.S^P.  467. 
glis,  3  East,  397. 
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any  act  of  ownership  exercised  on  goods  by  the  purchaser  1 8S5. 
or  his  agent,  other  than  a  carrier  or  warehouseman, 
between  the  place  of  purchase  and  the  place  of  destina- 
tion, is  sufficient  to  determine  the  transi/us :  as,  payment  Lb  Feuybe. 
of  rent  for  warehouse  room,  to  the  vendor ;  Hurry  v. 
Mangles  [a) ;  or  to  a  third  person,  Wright  v,  Lawes  {b) ; 
or  putting  the  purchaser's  mark  on  the  goods ;  Ellis  v. 
Hunt  (c) ;  or  taking  part  of  them ;  Foster  v,  Frampton  g 
or  the  purchaser's  shipping  them  himself  at  a  wharf  on 
the  way  to  their  ultimate  destination ;  Noble  v.  Adams,  (c/) 
In  MiUs  V.  BaU  Lord  Alvanley  said,  **  If  in  the 
course  of  the  conveyance  of  the  goods  from  the  vendor 
to  the  vendee,  the  latter  be  allowed  to  exercise  any  act 
of  ownership  over  them,  he  thereby  reduces  the  goods 
into  possession,  and  puts  an  end  to  the  vendor's  right  to 
stop  them."  So  in  Foster  v.  Frampton^  Bayley  J.  said, 
"  Where  a  man  orders  goods  to  be  delivered  at  a  parti- 
cular place,  the  transitus  continues  until  they  are  delivered 
to  the  consignee  at  that  place;  but  that  must  be  under- 
stood of  a  delivery  in  the  ordinary  course  of  business ;  for 
if  the  consignee,  before  the  goods  reach  their  ultimate 
destination,  postpones  the  delivery,  or  does  any  act  which 
is  equivalent  to  taking  actual  possession  of  them,  the  tran^ 
^lis  is  at  an  end."  In  the  present  case,  the  Defendant, 
the  purchaser's  agent,  took  the  goods  from  the  ware- 
house of  Smith  the  waggoner,  paid  Smith  his  charges, 
and  himself  shipped  the  goods  for  their  ultimate  desti- 
nation ;  the  case  therefore  cannot  be  distinguished  from 
Wright  V.  ZjOWeSf  and  Noble  v.  Adams.  And  the  Plain- 
tiff could  not  stop  the  goods  by  ratifying  the  unautho- 
rised act  of  a  stranger :  the  Defendant  was  not  bound 
to  deliver  them  up,  except  on  an  authoritji  which  at  the 
time  should  be  sufficient  for  his  future  discharge.     If 

(a)  1  Campb.  452.  (o)  3  7.  R.  465. 

(^  4  Eip,  82.  (d)  7  Taunt.  59- 
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1885.        stoppages  ctn  be  effected  by  any  unauthorised  person, 

every  bailee  of  goods  may,  upon  the  insolvency  of  the 

xoHoxjA     purchaser,  be  exposed  to  actions  at  the  suit  of  conflicting 
La  Fmuvbm.   clairaants,  upon  the  mere  speculation  of  an  adventurer, 
who  having  nothing  to  lose,  may,  in  the  hope  of  reward, 
hazard  the  ratification  of  the  unknown  vendor. 


TiNDAL  C.  J.  The  special  circumstances  which  were 
proved  on  the  trial  of  this  cause  leave  untouched  the 
numerous  cases  which  have  been  referred  to. 

The  first  question  left  to  the  jury  was,  as  to  the 
transitus.     Was  the  transitus  at  an  end  ? 

As  to  that,  the  contract  entered  into  when  the  goods 
were  purchased  was,  that  they  should  be  consigned  to 
Le  Coiitewr  at  Guernsey^  to  the  care  of  Le  tevecre^ 
Southampton. 

Resting  there,  one  would  think  that  Z>  Feuore  was 
only  the  person  to  forward  them  to  their  destination. 
But  that  appeared  also  by  his  general  authority  of 
August  1830;  and  the  evidence  as  to  the  course  of 
business  he  pursued  was,  that  he  took  goods  sent  by 
Lg  Couteur  from  London  to  Southampton^  and  forwarded 
them  to  Guernsey^  doing  therein  no  more  than  is  done 
by  every  shipping  agent.  So  far,  therefore,  as  any 
question  arises  on  the  law  of  stoppage  in  ttxinsitUf 
there  is  nothing  to  take  this  case  out  of  the  general 
principle*  The  consignment  was  clearly  to  Guernsey^ 
and  the  transitus  was  not  at  an  end  till  the  goods  reached 
that  destination.  But  there  is  one  fact  which  almost 
withdraws  this  case  from  the  application  of  the  rules 
touching  stoppage  in  transitu.  Questions  under  that 
head  of  the  law  usually  arise  upon  conflicting  claims 
between  the  vendor  and  purchaser,  or  the  purchaser's 
representatives :  but  here  the  vendor  and  the  purchaser 
were  both  acting  in  the  same  interest^  both  were  de- 
sirous to  stop  the  goods ;  and  the  Defendant  only  con- 
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tots  their  right  on  the  groand  that  he  has  a  lien  on  the  1885. 
goods  for  his  demand  against  the  purchaser.  But  when  — 
Ae  purchaser,  the  Defendant's  principal,  has  renounced  ^^ 

his  claim  to  forward  the  goods  to  their  destination,  what    Lb  Fjnmui* 
light  can  the  agent  set  up  to  retain  them  ? 

Assuming,  however,  that  the  Defendant  could,  in  his 
capacity  of  shipping  agent,  proceed  to  detain  these 
goods  in  trcmsiiu  as  against  his  principal,  the  purchaser, 
the  first  act  of  detention  was  the  relanding  the  goods 
after  they  had  been  shipped  for  Guernsey^  and  then  the 
question  arises,  on  whose  authority  they  were  relanded? 
That  point  was  expressly  left  to  the  jury:  were  they 
relanded  for  the  Defendant,  or  for  the  Plaintiff,  and 
held  by  the  Defendant  to  the  Plaintiff's  order?  The 
jary  fbund  that  they  were  taken  possession  of  and 
hdd  by  the  Defendant'  for  the  purposes  and  benefit 
«f  the  owner. 

As  to  the  ratification  oF  the  order  given  by  CoateSf  if 
a  subsequent  recognition  was  sufiBcient,  it  was  abun* 
dandy  contained  in  the  letters  written  by  the  Plaintiff 
(o  demand  the  goods.  But  the  finding  of  the  jury, 
which  is  fully  warranted  by  the  evidence,  seems  to 
render  unnecessary  any  decision  on  that  point  The 
rule  therefore  for  entering  a  nonsuit  must  be  discharged. 

The  rest  of  the  Court  concurring,  the  rule  was 

Discharged* 
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Payments  to 
Plaintiff; 
although  not 
pleaded  by 
Defendant^ 
may  be  re- 
ceived in  evi- 
dence in 
reduction  of 
damages. 


TN  thb  action  against  the  aoeeptor  lof  tttro  failb  of  lexw 
change  for  15/.  each,  the  Defendant  pleaded  that  be 
iftv^r  adeepced.the  biiis;  x  .;    .  .,  .  vr 

-'At  the  trial  of  the  cause,  the  aeoqrtavice  liavkig'>be€ii 
p^dted,  4h6  Defeftdaot  offered  to  shew  peymeiAjtethe 
amottftiePll/j  155;  •<  .  .  •  ;i     -» 

^  St  w^«>|^6ted,  ifafftasthetteflflTiiients  iuiA>mM<heeB 
pleaded,'  pii#9t»int^to^  tlie««ei«r<«ala^  tvidence  ofthew 
oiightwoif^tobferecelwdi  ^     -    ^        t       . 

TindalCJ.i  however,  before  •  whom* the  ^eiai^stt  mtm 
tried,  admitted  the  evidence  as  applicable  to  the  reduc* 
tfih^^^lkftiagesf,  thod^h  riot  iiv  bar^e^tbd  action;  and  a 
vtii<di«;  'Waid  tak^R'  fbv  Che  FiaiHtiC  for^  ISf.  Ss^  trfdyr 
ItflHii^'fbi*  tb«  PIbfnfMrto  ^^e  to  inoitlase^it  to  >SM.#.  if 
tb^'CoVii^fc  should  think  the^daibe^^.the^  fiaymeillB 
ifladttvissftrie.  ^  ....      J  . 

^nA^^iiHe^Wis^hnvli^  biwMi  obtained  aseoidingiyi.  ..  .ui^  ^ 

°^Bpmptf5  B^jt.^  who  shewed  cause,  contended  that  the 
new  rule  applied  only  to  such  pleas  as  are  pleaded  in 
bar  of  the  action,  and  did  not  preclude  Diefendants  from 
giving  evidence  in  reduction  of  damages.  These  part 
payments  could  not  be  pleaded  in  bar  of  the  action,  and 
the  Defendant  would  be  entitled  to  the  benefit  of  them, 
even  after  judgment  The  practice  of  issuing  writs  of 
inquiry  after  interlocutory  judgment  in  assumpsit;  the 
relief  afforded  to  defendants  in  respect  of  part  payment, 
even  in  debt  on  bond ;  and  the  reference  to  the  protho- 
hotary,  after  judgment  on  bills  of  exchange,  to  ascertain 
what  is  due  for  principal  and  interest,   all   tended  to 
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establish  the  propriety  of  admitting  this  evidence  in 
mitigation  of  damages.  The  Plaintiff  could  not  avail 
Umself  of  a  judgment  for  more  than  was  actually  due^ 
far  the  G>urt  on  motioui  or  by  auditA  querelAf  would 
rdieve  the  Defendant  In  Coxem  v.  Padden{a)  evi- 
dence was  received  in  reduction  of  damages,  although 
thoe  was  BO  plea  of  pay  moit 


1895. 


Milkr^  in  support  of  the  motion,  argued  that  the 
oUjpr^Giioeton  JMdgments  by  default,  and  on  bilb  of 
etthaage^ .  flIibrdiBd  oo  clue  for  the  construction  of  the 
new  rale ;  the  manifest  object  of  that  rule  was,  that  if 
tke^JMsndent^oBght.lodisobairge  himself  by  p^jnent, 
tktPlaimiff  should  be  appused  of  such  defence  by  plea, 
m  order  to  rebut  it,  or  discontinue  bis  action  without 
iiearring  liinher  expense^ 


.  3Sc  Oouri,  however^  tboHght  the  pn^ctice  ,af  issuing 
wrilt  of  inqeiryion  judgment  by  default^  and  of  refer* 
nog.ilio  the  pvethonotaryi  to  ascertain  whet  is  due  upon 
hiUbof/«i|cbftDge  and  promissory,  notes,  afiprded  a  s«flt« 
cieot  ground  for  receiving  the  evidence  in  question  in 
Tedaction.ofiidaroagea^  notwithstanding  the  Pefendant 
liad  pnt  no  plea  of  payment  on  the  record. 

Rule,  discharged. 


(s)  ,Smpflt$  pi0fi^  qf  the  New  StoMei  and  Rules,  275.  note. 
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Defendant^  a 
lesiee,  cove- 
nanted that 
Plaintifi; 
paying  rent^ 
&c  should 
have  quiet 
eigoyment  of 
a  term  upon 
an  under* 
lease  to  com. 
mence  in 
1886:  De^ 
fendant 
having  after^ 
wards  for* 
f  died  his 
own  term  by 
non-pay^ 
ment  of  rent 
to  the  su- 
perior land, 
lord.  Plaintiff 
could  not 
come  into 
possession  of 
the  term  to 
commence  in 
1886:  Held, 
that  Plaintiff 
could  not  sue 
on  the  cove- 
nant  for 
quiet  ei\]oy- 
ment ;  at  aU 
Events  not 
before  1886. 


George  Ireland  v.  William  Bircham, 
Gent,  One,  &c. 

TJPON  a  special  case  it  appeared  that. 

By  indenture  made  the  29th  oi  August  1815,  be* 
tw«en  Mixabeth  Stone  and  Pelham  Stofie  of  the  one  part, 
and  Joseph  Harris  of  the  other  part,  the  said  E.  Stone 
and  P.  Stone,  for  the  consideration  therein  mentioned, 
demised  to  the  said  J,  Harris  a  messuage  called  the 
Castle  alehouse,  and  also  six  other  messuages  adjoining, 
with  the  appurtenances,  for  the  term  of  thirty  years  from 
the  $5th  of  December  then  next  ensuing,  at  the  yearly 
rent  of  70A  payable  quarterly,  and  clear  of  the  land 
tax  and  all  other  taxes  whatsoever.  The  indenture  con* 
tained  on  the  part  of  Jl  Harris^  among  odiers,  covenants 
for  the  payment  of  the  rent  and  taxes,  and  to  insure  the 
premises  in  the  London  insurance  office  in  the  joint 
nameS'  of  J.  Harris  and  E.  Stone  and  P*  Stone,  for 
1, 5001.  and  to  deposit  the  policy  in  the  hands  of  the 
^id  E.  Stone  and  P.  Stone.  The  deed  also  contained  a 
proviso  for  re-entry  on  non-payment  of  rent  for  twenty** 
one  days,  or  upon  making  defaolt  in  performing  all  or 
any  of  the  covenants  by  the  said  J.  Harris^  —  E.  Stone 
and  P.  Stone  on  their  part  covenanted  for  quiet  enjoy- 
ment upon  payment  of  the  rent  and  performance  of  the 
covenants. 

By  indenture  made  the  23d  of  November  1815,  hi^ 
tween  the  said  J.  Harris  of  d>e  one  part,  and  Join  Jag-- 
gers  of  the  other  part,  the  said  «71  Harris,  for  the  con- 
siderations therein  mentioned,  demised  the  said  messuage, 
called  the  Castle  alehouse,  part  of  the  premises  demised 
by  the  said  indenture  of  29th  o(  August  1815,  to  «7.  Jag" 
gers  for  twenty-one  years  from  the  25di  of  December  then 
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next  ensuing,  at  the  yearly  rent  of  SlL  lOs^  with  the 
nsoal  ooTenants  for  payment  of  rent,  to  repair,  insure 
for  500/^  and  a  proviso  for  re-entry  upon  non-payment 
of  rent  or  non-^rformance  of  the  covenants.  The  said  J. 
fforru  covenanted  for  quiet  enjoyment.  This  lease  was 
assigned  to  various  persons,  and,  by  indenture  dated  the 
30th  of  January  1817,  was  ultimately  assigned  to  the 
said  J.  Harrit.  The  Defendant  contended  that  this 
tern  thereby  became  merged :  but  notwithstanding,  the 
Mid  J.  Harris  by  indenture  dated  the  24th  of  DecenAer 
IB] 8,  purported  to  assign  the  said  supposed  lease  to 
one  James  County^  whose  assignee  afterwards,  by  in** 
denture  dated  the  11th  of  August  1835,  purported  to 
aarign  the  same  to  the  Plaintiff. 

By  indenture  bearing  date  the  22d  of  March  1823^ 
and  made  between  the  said  J.  Harris  of  the  one  part, 
and  the  Defendant  of  the  other  part,  the  said  J.  Harris 
far  better  securing  the  payment  of  the  sum  of  349/.  7«» 
aaioDg  other  things,  assigned,  transferred,  and  set  over 
bbU>  tbe  Defendant  the  said  messuages  and  tenements 
demised  to  the  said  J.  Harris  by  the  indenture  of  the 
29ib  o[  August  1815,  for  all  the  residue  of  the  said  term 
tberdn  mentioned,  save  and  except  the  last  day  of  ihe 
said  term. 

By  indenture  made  the  14th  of  June  1826,  between 
tbe  Defendant,  described  as  the  mortgagee  of  the  pre« 
mises  thereby  demised,  with  others,  of  the  first  part,  the 
wd  J.  Harris  of  the  second  part,  and  the  Plaintiff  of 
the  third  part,  in  consideration  of  25L  paid  to  Defend* 
ant,  and  of  2SL  paid  to  Harris  with  consent  of  the  De- 
fisodant,  and  of  the  payment  of  the  rent  and  perform- 
ance of  the  covenants,  the  Defendant,*  at  the  request 
and  by  the  direction  of  Harris^  demised  and  leased^ 
tnd  the  said  J.  Harris  did  demise,  and  lease,  ratify  and 
confirm  unto  the  Plaintiff  the  said  messuage  called  the 
Castle  alehouse,    then  held  by  the  Plaintiff  under  the 


18S5. 


98 


18S5. 


TRINITY  TERM, 

said  indenture  of  lease  of  the  22d  otNcvember  1815,  to 
hold  the  said  premises  unto  the  Plaintifi^  as  snAJrom 
the  25lh  of  December  1836,  being  iJie  expiration  of  the 
term  granted  by  the  said  existing  lease,  for  the  term  of 
nine  years,  at  the  yearly  rent  qfSlL  lOs.  payable  to  the 
Defendant  during  such  part  of  the  said  term  as  he  should 
continue  mortgagee  of  the  premises ;  and  after  payment 
of  the  principal  money  and  interest  due  upon  the  said 
mortgage,  then  to  the  said  J.  Harris,  The  deed  con- 
tained covenants  by  Plaintiff  with  Defendant  and  Harris 
for  payment  of  the  rent  to  Defendant  or  Harris;  to  re- 
pair and  yield  up  the  premises  to  Defendant  and  Harris^ 
or  either  of  them,  at  the  expiration  of  the  term ;  to  paint 
the  premises  once  in  four  years;  keep  open  the  said 
messuage  as  a  public  house;  not  to  carry  on  certain 
trades  without  the  licence  of  Defendant  and  Harris,  or 
one  of  them ;  to  insure  in  the  joint  names  of  PlaiutiS 
and  Defendant  and  Hatris,  in  the  London  insurance 
office  for  500/. ;  and  to  permit  Defendant  and  Harris  to 
view  the  premises ;  and  also  a  proviso  for  re-entry  on 
non-payment  of  rent  and  non-performance  of  covenants. 
Por  Diefendant  and  Harris,  or  one  of  them,  on  the  part  of 
Defendant  and  Harris,  there  was  the  following  covenant: 
<*  And  each  of  them  the  said  Defendant  and  J.  Harris  se- 
verally, and  not  one  for  the  other  of  them,  doth  hereby 
for  himself,  his  executors,  administrators,  and  assigns, 
covenant  to  and  with  the  said  Plaintiff,  his  executors, 
Administrators,  and  assigns,  that  he  the  Plaintiff,  his 
executors,  administrators,  and  assigns,  paying  the  said 
rent  qfSll.  lOs.  at  the  times  and  in  manner  herein-before 
reserved  and  made  payable,  and  observing,  performing, 
and  keeping  the'  covenants,  clauses,  provisos,  and  agree- 
ments herein-before  contained  on  his  and  their  part  to 
be  paid,  observed,  and  kept,  shall  and  lawfully  may, 
during  the  term  hereby  demised,  peaceably  and  quietly 
bold,  occupy,  possess,  and  enjoy  the  premises  hereby 
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demised,  with  their  appurtenances,  without  any  let,  suit, 
or  disturbance  of,  from,  or  by  the  said  Defendant  and  J» 
Harris,  or  either  of  them,  their  or  either  of  their  execu- 
tory administrators,  or  assigns,  or  of  any  person  or 
persons  claiming  or  to  claim  by,  from,  or  under  them  or 
mi  of  them** 

On  the  5th  of  June  1826,  the  Defendant  delivered  to 
the  Plaintiff  a  notice,  by  which,  after  reciting  the  deed 
dated  the  22d  of  March  1823,  the  Defendant  required 
the  Plaintiff^  during  his  occupancy  of  the  premises,  to 
pay  to  the  Defendant  the  rents  and  profits  then  due,  or 
which  might  become  due  for  the  said  premises. 

In  consequence  of  the  nonpayment  of  the  rent  to 
£.  Stone  and  P.  Stone,  by  virtue  of  the  said  indenture  dated 
the  29th  of  August  1815,  an  action  of  ejectment  was 
brought  in  Michaelmas  term  1825  to  recover  possession  of 
the  premises  demised  by  the  deed  of  29th  of  August  1815, 
and,  as  part  of  them,  of  the  Castle  alehouse,  demised  by 
the  indenture  of  the  1 4th  of  June  1 826.  In  that  ejectment 
£.  Stone  and  P.  Stone  were  the  lessors  of  the  PlaintlflT,  and 
obtained  judgment  for  the  recovery  of  the  possession  ofthe 
Castle  alehouse,  and  the  other  premises  demised  by  them 
to  J.  Harris  by  the  indenture  of  the  29  th  o(  August  1815; 
and  executed  a  writ  of  possession  on  the  28tli  of  Seg^ 
iember  1827,  when  possession  was  delivered  to  them 
by  the  sheriff.  At  that  time  the  Plaintiff  was  in  pos- 
session of  the  Castle  alehouse,  carrying  on  his  business 
of  a  publican,  which  he  afterwards  continued  to  carry 
CD  therein.  He  was  also  possessed  of  the  interest  in 
the  term  demised  by  indenture  of  the  14th  of  Jtme 
1826.  By  virtue  of  the  writ  of  possession  he  was 
tnmed  out  of  the  house,  and  possession  was  delivered 
to  £.  Stone  and  P.  Stone,  but  Plaintiff  continued 
to  occupy  the  same  until  £.  Stone  and  P.  Stone 
afterwards,  by  lease,  demised  the  premises  to  other 
persons. 
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The  Plaintiff  then  brought  the  present  action  agarnst 
the  Defendant  upon  bis  covenant  in  the  deed  of  June  14. 
1826,  that  the  Plaintiff,  paying  the  rent,  and  observing 
the  covenants  specified  in  that  deed,  should  have  qcdet 
enjoyment  of  the  premises  demised  during  the  term 
which  was  to  commence  in  December  1836. 

The  question  was,  whether,  under  the  circuiDStances, 
the  Plaintiff  could  recover. 

TadAf  Serjt.,  for  the  Plaintiff.  The  Defendant  is 
liable  on  his  covenant  to  secure  the  Plaintiff  quiet  enjoy- 
ment, notwithstanding  the  term,  in  respect  of  which  that 
covenant  was  entered  into,  has  not  yet  commenced.  For 
the  Defendant  might  lawfully  bind  himself  to  give  the 
Plaintiff  the  future-  occupation  of  the  premises ;  and  if 
the  Defendant,  by  his  neglect  to  discbarge  the  rent  due 
to  Sione^  has  placed  himself  in  a  position  which  renders 
the  performance  of  his  contract  impossible,  he  must  be 
responsible  for  the  loss  in  damages.  Thus,  in  Fmd  v. 
Tiley  (a),  by  agreement.  Defendant  stipulated  that  be 
would,  as  soon  as  he  should  become  possessed  of  a 
certain  public  house,  execute  a  lease  thereof  to  Plaiatiff, 
from  the  21st  December  1825,  for  fourteen  or  twenty- 
one  years*  At  the  time  of  making  the  agreement  the 
house  was  upon  lease,  which  would  not  expire  till 
Midsummer  1827 ;  the  legal  estate  being  in  trustees,  first 
to  pay  debts,  and  then  to  pay  an  annuity,  and  subject 
thereto  to  the  use  of  the  Defendant,  if  he  attained 
twenty-four:  In  June  1825,  after  Defendant  had  at- 
tained twenty-four,  but  before  the  outstanding  lease 
had  expired,  he  and  the  trustees  joined  in  a  lease  to  C 
for  twenty-three  years:  it  was  held,  that  Defendant 
having  thereby  put  it  out  of  his  power,  so  long  as  the 
latter  lease  of  1825  subsisted,   to  grant  any  lease  to 

(a)  6B.S(C.3Z5. 
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Pll^pUff,  bad  coBunitted  a  breach  of  his  agreement,  and 
was  liaUe  to  an  action  for  a  breach  of  that  agreement, 
althoogh  the  first  lease  had  not  expired. 

^  in  1  BiM.  Jbt\  248.  pL  1.  (8  Fin.  225.),  it  is  said, 
**  if  a  di^  be  liouted  to  perform  a  condition,  if  the  obligor 
oDoe  disables  himself  to  perform  it,  though  he  be  enabled 
again  before  the  day,  yet  the  condition  is  broken :  as 
if  the  condition  be  to  enfeoff  one  before  Michaelmas ; 
i(  before  the  feast,  he  enfeoff  another,  though  he  after 
r^nrchases,  yet  he  cannot  perform  the  condition: "  and 
he  cites  21  Ed.  i.  B6.9  where  Chokey  who  was  then  one  of 
tbe  justices  of  C*  B.,  so  lays  it  down.  The  same  may  be 
collected  from  Co.  Litt.  221.  &.,  where  upon  a  feoffment 
OD  condition  to  re*enfeoff  on  payment  of  a  certain  sum 
bjr  the  feoffor  or  his  heirs  before  a  certain  day,  a  dis« 
tbction  is  taken  between  a  disability  in  the  interim,  on  the 
part  of  the  feoffor  or  his  heirs,  and  a  disability  on  the  part 
of  the  feoffee ;  a  removal  of  the  disability  before  the  day 
irom  the  feoffor  or  his  heirs,  entitling  them  to  require  a  re- 
a^ffmeHt,  and  the  removal  from  the  feo£fee  being  no 
saving  to  him  of  the  consequences  of  a  breach;  and 
lord  Cote  adopts  Lillleton^s  reason,  **  maintenant  by 
disability  of  the  feoffee  the  condition  is  broken,  and  the 
feoffor  may  enter." 

And  the  circumstance  that  the  forfeiture  and  eviction 
occarred  before  the  commencement  of  the  interest  which 
the  Plaintiff  was  to  take,  is  no  answer  to  an  action  on 
the  Defendant's  covenant;  for  in  Campbell  v.  Lews{a\ 
where  A.  being  possessed  of  certain  premises  for  a  term 
of  years,  assigned  part  of  them  over  to  B.  for  the  residue 
of  his  term,  with  a  covenant  for  quiet  enjoyment,  and  B. 
afierwards  assigned  them  over  to  C,  it  was  held,  that 
C,  having  been  evicted  by  J.S.f  the  lessor  of  ^.^  for  a 
breach  of  covenant  committed  by  A.  previously  to  the 
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.idition  prece- 

of  31/.  105.     But 

PY  the  rent,  tl\e  cpn- 


■.r. 


X  of  the  covenant  is  to  secure,  the 

^n  in  December  1836,  and  quiet  euioy* 

.  ds.     The  Plaintifr  relying  on  the  covenant! 

c  incurred  expense  in  building  or  otherwise,  and 

.€»  would  be  entitled  to  recover  for  an  eviction  after  a 

certain  period  of  enjoyment,  i  fortiori  he  may  claim  fox 

tbe  loss  of  the  whole  of  the  term. 

^INDAL  C.  J.  I  do  not  feel  that  any  answer  has  beei> 
II^Teci  to  the  observation  t  have  more  than  once  thrown 
out,  that  the  covenant  on  which  the  PiaintifTsues  is  tied 
op  to  a  covenant  for  quiet  enjoyment  while  the  lease 
fibaH  be  a  lease  in  possession.  When  the  parties  sti* 
palate  that  the  Plaintiff  and  his  assigns  paying  the  rent 
of  SIL  IDs.,  and  observing  the  covenants  entered  into 
on  his  part,  shall  during  the  term  demised  quietly  enjoy 
tbe  premises,  I  cannot  fail  to  observe  that  such  a  co- 
▼enant  is  strictly  conditional;  that  is,  conditional  for 
aecarioig  the  Plaintiff  quiet  enjoyment  so  long  as  he 
shall  coDtiiiue  in  possession  of  the  land,  and»  as  tenant, 
r^ularly  pay  the  stipulated  rent.    As  he  is  not 


97 


Ireland 

IRCHAM. 


M  TIUNITY  J^EM, 

|IM,       auignment  to  B.^  might  umiDtiun  an  tcticm  ttpinil 
'  A.  upon  the  ooYenant  for  quiet  enjoypient.    fltoltf  ▼. 

■  ^^»    m  ^m^^  *^' ^     Villi        M^ll 

iBttAim      Awder.{a)  .^ 

Secondly,  the  Plaintiff  has  lost  th^  benefit  of  \S\i  \ease 
by  reason  of  a  person  claiming  by  or  under  the  t)ef<^o4" 
ant  within  the  meaning  of  the  Defendant*!  covenant. 
For  it  was  the  Defendant's  duty  to  see  that  a  forfi^^ure 
did  not  take  place  by  his  neglect  to  pay  the  first  rent  fe 
the  superior  landlord :  Hancock  ▼•  Cojffjfn  (&}»  B^irnei  V. 
I^fltch  (c).  The  Stones^  therefore,  claimed  by  the  deiault 
of  the  Defendant.  They  also  claimed  under  him,|  for 
where  a  lessor  enters  for  a  forfeiture,  he  entery  by  si^- 
perior  title,  but  he  comes  into  the  estate  of  the  lessee. 
8  Bl.  Comm.  275. ;  Co.  Lit.  148  6.,  233  6.,  234  a.,  338  6w 
tfaioi-.  Abr.  Co.  Lit.  228. 

Atcherly  Serjt*  cotUrd.  This  was  not  a  disturbance 
by  the  Defendant  or  any  person  claiming  by  or  under 
him ;  for  Harris  and  the  Defendant  covenant  severally, 
and  not  one  for  the  other ;  and  the  Defendant  is  not  re- 
sponsible for  the  consequences  of  any  act  or  omission 
by  Harris.  Nor,  under  this  covenant,  is  he  respons- 
ible for  any  eviction  by  title  paramount.  Thus,  in 
Woodhouse  v.  Jenkins  (</),  where  the  tenant  for  li(e,^and 
his  eldest  son,  the  remainder-man  in  tail,  leased  to  £,  & 
for  ninety*nine  years,  and  gave  E.  &,  who  was  acqi^iuted 
with  their  title,  a  bond,  conditioned  for  the  due  observ- 
ance of  their  covenant  for  quiet  enjoyment;  E.  5.  un- 
derlet to  IV.  for  sixty  ]rears,  and  covenanted  with  PV. 
against  eviction  by  any  one  claiming  under  E.  S.,  or  l?y 
his  acts,  means,  consent,  neglect,  default^  privity,  or  pro- 
curement ;  the  tenant  for  life  being  dead  without  issue, 
and  without  suffering  a  recovery,  fV.  was  evicted  by  the 

(a)  Cro.  Eliss.  373.  ^$G.  (c)  8  Dow.  8^  Rp.  368. 

(b)  8M^858.  (d)  9.M^.4.31. 
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Qevmdaincter  man  in  tail;  it  was  lie)d»  that  £. 'S'.  was  ')835. 
001  uable  on'  his  covenant  to  fT.,  the  eviction  being  by  i^TTTTT? 
title  Mramoif Dt,  which  E,  S.  had  no  means  of  defeating.        ^H^^"^ 

jtorqY.  Tyleu.  therefore,  which  was  an  action  for  the      ^'^^ 
breach  of  an  agreement  to  grant  a  lease,  has  no  apph- 
catlon  to  the  circumstances  of  the  present  case.  , 

Bui  the  action  is  premature,  for  the  covenant  is  fur 
auiet  enjoyment  during  the  term  granted;  and  as  the 
term  tia^  not  commenced,  the  PlaintifiTs  enjoyment 
dttrinff  the  term  has  not  been  disturbed. 

Tlie  covenant,  too,  is  subject  to  the  condition  prece- 
dent of  the  Plaintiff  paying  the  rent  of  31/.  10s.  But 
ai  he  will  never  be  called  upon  to  poY  the  rent,  tl^e  con- 
dition can  never  be  performed* 

Taddy.  The  effect  of  the  covenant  is  to  secure  the 
rlaintlCT  possession  in  December  1836,  and  quiet  eujow 
ment  aher'wards.  The  Plaintift*  relying  on  the  coyenanL 
may  have  incurred  expense  in  building  or  otherwise,  ana 
if  he  would  be  entitled  to  recover  for  an  eviction  after  a 
certain  period  of  enjoyment,  a  fortiori  he  niay  claim  for 
the  Ibsa  of  the  whole  of  the  term. 

TiVDAL  C.  J.  I  do  not  feel  that  any  answer  has  been 
given  to  the  observation  I  have  more  than  once  thrown 
out,  that  the  covenant  on  which  the  Plaintiff  sues  is  tied 
Dp  to  a  covenant  for  quiet  enjoyment  while  the  lease 
fchaH  be  a  lease  in  possession.  When  the' parties  sti* 
pulate  that  the  Plaintiff  and  his  assigns  paying  the  rent 
of  912.  IDs.,  and  observing  the  covenants  entered  into 
on  his  part,  shall  during  the  term  demised  quietly  enjoy 
the  premises,  I  cannot  fail  to  observe  that  such  a  co- 
venant is  strictly  conditional;  that  is,  conditional  for 
secariqg  the  Plaintiff  quiet  enjoyment  so  long  as  he 
shall  ooDtinue  in  possession  of  the  land,  and»  as  tenant, 
shall  ngttlarly  pay  the  stipulated  rent.    As  he  is  not 
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ISBIiAND 

V, 

BmoHAV. 


yet  in  possession,  neither  the  covenant  nor  the  condition 
can  have  any  effect  The  Plaintiff  has  commenced  his 
action  too  soon;  he  should  have  waited  to  see  what 
woald  occur  in  1836. 


The  rest  of  the  C!ourt  concurred  in  directing  the 

PoOed  to  the  Defendant. 


June  8. 

To  a  dedara- 
"^tion  forbreak- 
'  ing  and  en- 
tering Plain, 
tiff's  doae. 
Defendant 
pleaded,  first, 
not  guilty ; 
secondly,  ^at 
the  close  was 
not  the  close 
of  the  Plain- 
tiff; thirdly, 
that  the  close 
was  the  soil 
and  freehold 
of  the  De. 
fendant : 
Held,  that 
evidfioice  of 
possession 
was  sufficient 
to  entitle 
Plaintiff  to  a 
verdict  on  the 
second  plea. 


Heath  v.  Mil  ward. 

nnRESPASS  for  breaking  and  entering  the  Plaintiff's 
close  abutting  on  a  close  of  the  Defendant,  and  cut- 
ting and  carrying  away  Plaintiff's  bushes.  Plea,  first, 
not  guilty;  second,  that  the  close  was  not  the  close  of 
the  Plaintifi^  nor  the  bushes  his  bushes ;  third,  that  the 
close  was  the  dose,  soil,  and  freehold  of  the  Defendant 
Issue  was  joined  on  the  first  and  second  plea,  and  a 
traverse  taken  on  the  third. 

The  spot  in  question  was  a  narrow  strip  of  land  lying 
between  the  hedge  of  a  field  on  one  side,  and  of  a  coppice 
on  the  other,  both  of  which  were  the  freehold  of  the 
Plaintiff. 

It  was  anciently  a  lane,  but  the  Plainti£^  or  those 
under  whom  he  claimed,  stopped  up  each  end  with  a 
fence,  and  the  Plaintiff  proved  an  act  of  owner&bip  in 
repairing  these  fences  about  two  years  ago. 

The  Defendant  claimed  under  one  Worham^  who,  as 
he  alleged,  inclosed  the  lane  as  part  of  the  waste  with  the 
consent  of  the  lord  of  the  manor,  forty  years  ago :  and 
he  proved  that  fVarham  had  cut  trees  on  the  spot;  but 
at  the  time  Worham  did  this,  he  was  occupier  of  the 
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Piamtiff's  land  on  each  side  of  the  spot  in  question. 
No  e?ideoce  was  given  of  the  lord's  licence. 

Denman  C.  J.  left  it  to  the  jury  to  say  on  the  first 
issue,  whether  the  Plaintiff  had  given  sufficient  evidence 
of  his  being  in  possession^  to  maintain  this  action;  on 
the  second)  whether  the  close  was  the  property  of  the 
Pbiotiff;  on  the  third,  whether  it  was  the  property  of 
the  Defendant. 

The  jury  said  they  could  not  decide  whose  land  it  was ; 
that  it  belonged  neither  to  the  Plaintiff  nor  to  the  Defend- 
ant: whereupon  the  learned  Chief  Justice  directed  a  ver- 
dict to  be  found  for  the  Plaintiff  on  the  first  and  third 
issues,  and  for  the  Defendant  on  the  second,  with  leave 
for  the  Plaintiff  to  move  to  set  it  aside  and  enter  a  ver- 
dict for  himself  on  that  issue  also :  accordingly. 


1835. 
Heath 

MUfWABD. 


Channell  obtained  a  rule  to  enter  the  verdict  on  the 

second  issue  for  the  Plaintiff,  on  the  ground  that  the 

second  plea  put  in  issue  only  the  possession  of  the 

Flaintifi^  which  was  established  by  the  verdict  on  the 
first  plea,  and  not  his  title. 


A  rule  nisi  having  been  granted,  Andrews  Seijt  and 
PHersdojff  shewed  cause. 

Under  the  rule  HiL  4  W.  4.  the  plea  of  not  guilty 
operates  as  a  denial  of  the  trespass,  <*but  not  as  a  denial  of 
the  Pliuntiff 's  possession  or  right  of  possession,"  which 
if  intended  to  be  denied  must  be  traversed  specially :  the 
Defendant  therefore  has  traversed  the  Plaintiff's  right 
of  possession  in  the  most  apt  way,  by  following  the  lan- 
guage of  the  declaration,  and  pleading  that  the  close  in 
question  is  not  the  close  of  the  Plaintiff.  It  would  be  in- 
convenient if  under  this  rule  the  Defendant  were  bound 
to  allege  new  matter.  Taking  the  second  plea,  therefore, 
in  connection  with  the  declaration,  which  does  not  al- 
lege the  Plaintiff  to  be  in  possession,  the  Defendant  has 
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1835.  put  in  issue  the  Plaintiff's  property  in  the  close.  In  the 
apprehension  of  a  jury  as  well  as  in  legal  acceptation, 
the  Plaintiff^s  dose  means  the  close  which  is  the  Plain- 
tiff's property.  Doctor  and  Sltideni,  p.  SO. ;  11  Rep.  55. 
Ejectment  lies  for  closes^  if  the  number  be  specified;  and 
a  defendant  might  formerly  shew  that  the  close  was  his 
own  freehold  under  the  general  issue  not  guilty.  The 
Plaintiff  therefore  should  have  answered  this  plea,  and 
have  supported  the  declaration  by  shewing  that  the  close 
was  his  close.  But  even  if  the  second  plea  be  an  in- 
sufficient traverse  of  the  Plaintiff's  property,  it  is  aided 
by  the  verdict.  In  Samuel  v.  Morris  («),  a  plea  in  tracer 
that  certain  goods  were  not  the  property  of  the  Plaintiff, 
was  held  a  traverse  of  his  possession,  and  that  it  might 
be  shewn  that  having  pledged  them  he  was  not  in  a  po- 
sition to  sue  as  possessor. 

TiNDAL  C.  J.  I  think  that  the  second  plea,  on  which 
the  whole  inquiry  arises,  was  intended  to  deny  the  Plain- 
tiff's possession  of  the  close  in  dispute.  That  the  word 
close  may  in  some  cases  include  the  interest  in  the  close, 
may  be  admitted.  But  in  every  case  the  word  must  be 
understood  secundum  subjectam  materiem.  Now  when 
the  Plaintiff  speaks  of  his  close  in  the  declaration,  it 
cannot  be  supposed  that  he  meant  to  take  upon  himself 
a  larger  amount  of  proof  than  the  law  requires  for  the 
purpose  of  his  action ;  and  proof  of  possession  is  suffi- 
cient  to.  entitle  him  to  recover  against  a  wrong  doer.  If 
he  therefore  used  the  word  with  reference  to  his  posses- 
sion only,  why  should  we  say  that  the  Defendant,  pur- 
suing as  he  does  in  his  second  plea  the  language  of  the 
declaration,  has  applied  the  word  close  to  the  PlaintifPs 
interest?  particularly,  when  we  see  by  his  third  plea, 
that  when  he  wishes  to  raise  a  question  as  to  the  inte- 

(a)  6  Car.  Sf  P.  6iO. 
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rest,  be  knows  how  to  express  himself,  for  he  there  claims        1835. 
the  close  as  his  own  soil  and  freehold. 

It  is  objected,  that  under  the  rule  of  HiU  ^W.ii.  the 
Defendant  should  not  be  driven  to  allege  new  matter 
where  he  takes  a  traverse  on  the  Plaintiff's  claim.  But 
I  see  no  reason  why,  if  the  fact  be  so,  he  should  not 
allc^  that  the  close  is  not  in  the  Plainti£f  s  possession ; 
or,  is  not  the  Plaintiff's  property.  Here,  however,  he  has 
osed  the  word  close  in  the  same  sense  in  which  it  is  used 
m  the  declaration,  and,  therefore,  the  rule  must  be  made 
absolute. 

Park  J.  The  word  close  may  sometimes  be  em- 
ployed to  denote  the  interest  as  well  as  the  possession 
of  the  party.  But  the  Plaintiff  having  employed  it  in 
the  declaration  to  denote  his  possession,  and  the  De- 
fendant having  followed  him  in  a  second  plea,  shews  by 
a  diird,  that  he  knows  how.  to  employ  it  as  denoting  an 
interest,  as  well  as  denoting  possession,  I  think  this  rule 
should  be  made  absolute. 

Gaselee  J.  and  Vauohan  J.  concurred. 

Rule  absolute. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

June  9.  Doe  dem.  Barrett  v.  Kemp. 

Upon  a  ques-  TN  this  cause  the  question  was,  whether  a  slip  of  land 
tion  wheUier  between  some  old  enclosures  and  the  highway,  vested 

wMteland       i"  ^^^  '^^d  of  the  manor,  or  tlie  owner  of  the  adjoining 
between  a        freehold. 

S^L*bl  ^^  ^^^  Norfolk  Summer  assizes,  18S0,  a  verdict  was 
longed  to  found  for  the  lessor  of  the  Plaintiff,  who  claimed  under 
Plaintiff,  the  ^j,g  owner  of  the  adjoining  freehold,  when, 
acyoining  en-  Evidence  of  acts  of  ownership  by  the  lord  of  tht 
closure,  or  to  manor  on  portions  of  the  waste  adjoining  the  highways, 
Se  manof  *"  various  other  parts  of  the  manor,  but  not  adjoining 
Held,  that'the  the  lord's  own  freehold,  having  been  rejected  by  Liiile* 
lord  might  ^^/^  j,^  ^bo  tried  the  cause,  this  Court  directed  a  new 
Sgranu^by*  trial  (see  7  Bing.  332.),  which  accordingly  took  place; 
him  of  the  and  Lyndhurst  C.  B.,  who  presided,  then  admitted  evi- 
wastebetweOT  j^„^.g  ^f  grants  or  licences  to  enclose,  made  by  De- 
the  enclosures  fendant,  the  lord  of  the  manor,  at  the  manor  court,  to 
of  other  per-  Clarke^  BoUotij  and  Gilbert.  The  portions  of  land 
tance  from  the  ^"closed  under  these  grants  were  by  the  side  of  the 
spot  claimed    same  highway  as  that  which  skirted  the  land  claimed  by 

^7j^^  ^3?*"*  the  lessor  of  the  Plaintiff,  but  about  two  miles  distant 
tiff,  provided 

such  evidence  ^^^^  ^^^  ^^^^^^  ^^  ?^^»  ^^d  not  adjoining  the  freehold  of 
were  confined  the  Defendant.     Evidence  was  also  received  of  grants  of 

which  passed   '^"^'  '^y  ^^^  ^*^®  ^^  '^®  highway^  to  Hunt,  Harrison^  and 
by  the  spot      Spurden^  but  the  locality  of  the  land  enclosed  by  them 

daimedby       ^^  ^^  otherwise  described  than  as  waste  within  tbe 

the  Plaintiff. 

manor. 

A  bill  of  exceptions  was  tendered  to  the  reception  of 

the  whole  of  this  evidence;  and  a  verdict  having  been 

found  for  the  Defendant,  the  case  was  ai^ued  in  the 

Court  of  Exchequer  Chamber,  by 


S.Xncr/^iz 
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Sir  Jfm.  Fcttett^  for  the  lessor  of  the  Plaintifi;  and  18S5. 

&  Andrews,  for  the  Defendant.  ^^^  ^^"• 

Cur.  adv.  vuU,  v. 


Kbxp. 


Lord  Denhan  C  J.^  now  delivered  the  opinion  of 
the  Court. 

This  b  an  ejectment  brought  to  recover  possession  of 
two  cottages  in  the  parish  of  Gissing.  They  were  built 
<m  a  small  piece  of  land  lying  between  the  high  road 
and  an  old  inclosure  belonging  to  Lord  Orford,  which 
was  inclosed  by  a  person  of  the  name  of  Lingfordj  in 
tbeyear  1805,  mortgaged  by  him  to  the  testator  of  the 
lessor  of  the  Plaintiff  in  1809,  and  one  of  the  cottages 
built  by  him  in  the  year  1805,  and  the  other  in  1815. 
Tbe  Defendant,  who  is  lord  of  the  manor,  has  possessed 
bimaelf  of  them,  alleging  that  they  were  built  on  the 
wBsle  of  the  manor. 

It  is  contended  by  the  lessor  of  the  Plaintifi^  that  the 
Isad  belonged  to  the  Earl  of  Orford,  being  a  small  slip 
between  the  enclosed  land  of  Lord  Orford  and  the 
bigbway,  on  the  general  presumption,  that  land  so 
ntnated  belongs'  io  the  owner  of  the  enclosed  land  in 
fiont  of  which  it  is  situated. 

Tbe  cause  has  been  twice  tried ;  the  first  time  before 
Mr.  Justice  lAUiedale,  when  a  verdict  was  found  lor  the 
lessor  of  the  Plaintiff.  The  Court  of  Common  Pleas 
gnuitad  a  new  trial  on  the  rejection  of  evidence. 

It  was  tried  a  second  time  before  Lord  Lf/ndhursi, 
>ad  a  verdict  found  for  the  Defendant ;  but  a  bill  of 
exo^ons  was  tendered  to  some  of  the  evidence  which 
bis  Lordship  received  for  the  Defendant. 

libe  case  in  the  Court  of  Common  Pleas  is  reported 
in  7  iBfi^A.d82.,  and  5  Moore  4*  P.  173. 

For  the  purpose  of  making  out  the  title  of  the  De* 
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1^$§.^       fih9at\t  uptnthe  flHn  triM/ these  ficcto  am  MfNtnedtin: 
'"       ,     Bingham  to  haYe  been  established :  -*  thai  ike  ro^rwtAt 
Bift^t^     skirted  on  both  sides  by  slips  of  green  or  wasteiknd^ 
t:         flroni' these  cottages  for  several  hondted' yards^  -  nvarly 

^*^  up  to  a  bridge  where  the  old  inciosures  converged  lo  tbe 
sides  of  the  road,  and  the  greens  terminated  tea  jkiiot^ 
that  a -few  yards  beyond  the  bridge,  the  fenetsoflthe 
old  Enclosures  receded  again,  and  the  road  wis  agm^ 
^hrted  by  greens  of  the  same  description, 'wbiUi  ultt^ 
mately  terminated  in  a  large  common ;  that,  witU  the 
exception  of  the  piece  of  land  belonging  to  Lord  QrfArd^ 
between  which  and  the  high  road  the  cottages  in  qiies* 
tion  were  built,  the  old  inclosed  land  on  both  sidet'  of  the 
road  ftt)m  the  cottages  in  question  to  wkbin  a  fiafW 
yards  of  the  bridge^  bdonged  to  the  Defendant.  The 
D^ndant^  in  order  to  sepport  his  claim,  sbewisd 
Varrous  aets  of  ownership  exercised  by  hvm,  from  time^ 
to  tifhe,'on  the  greens  or  waste  lands  by  the  side  of'th4 
fbad,  from  the  cottages  in  question  up  to  the  bridge; 
and  then  proposed  to  shew  similar  acts  of  ownership  on 
fhie  greens  and  wastes  beyond  the  bridge,  and  in  varibas 
other  parts  of  die  manor.  The  learned  Judge,  koweter^ 
refused  to  admit  evidence  of  those  acts  beyond  liw 
Bridge,  the  Defendant  being  no  further  the  owneif  of 
tfie  ad^ohilrtg  tndosed  lands ;  and  coniicting  evideooe 
bf  dct«  of  ownership  over  the  spot  in  question  by  Lord 
Orjbrd^  and  those  under  whom  the  lessor  of  die  PlafaniflT 
dhimed,  being  adduced  on  the  part  of  the  Platntifl^'  a 
Verdict  was  found  for  him. 

The  Court  of  Common  Pleas  were  of  opinion  that 
the  evidence  ought  to  hare  been  received,  and  -gnuited 
A  new  trial. 

It  is  to  be  observed,  that  the  evidence  rejected  coi»- 
ststed  of  two  parts;  first,  the  acts  done  on  slips  oF 
green  oh  the  road  beyond  the  bridge^  which  is -die 
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of- .the  road  on  i^ich  the  locus  in  quo  wu       189^ 

sknttiL.    Secimdly,  the  acts  done  in  oUier  parts  of       

the  Moor.  »««Jw<« 

The  second  trial  took  place  before  Lord  la/ndkurUi  «^ 

and  upon  ihal  trial  evidence  on  both  these  heads  was       BwFn 
ofimi  and  reeeiiFedi  and  a  bill  of  exceptions  tenderedi 
«Uch<  has   been  argued    before  Lord  Denmanj   Mr* 
Jbtiae  LUtMoUj  Mr.  Baron  Parity  Mr.  Baron  Bol^ 
kmdi  Mr*  JosticQ  PaUeson^  Mr.  Baron  Gumey^  and 

Theevid^ioe  consisted  of  grants  or  licences  to  in- 
doK|.  mad^  by  the  Defendant,  the  lord  of  the  manor» 
attheiMnEior  oourtt  lo  »%%  different  persons;  to  Claries 
B^ktm^  and  Gilbert  where  the  pieces  of  ground  are 
desoibed  as.in  l4>ng  Itoo)  Boadf  which  is  in  the  rQa4 
Wfcft  mentioned,  as  beyond  the  bridge,  and  diiStan^ 
twamilea  from  the  locus  m  quo  /  three  other  grants^  to 
ikrUi  H^nisimt  and  SpurdeHf  in  which  there  is  no 
dsseriptiotB.  of  their  locality;  they  are  merely  called 
mute  lanwd^and  are  situated  within  the  manor. 

As  lo  all  the  six,  it  was  in  evidence  that  they  were 
lyii^Aietween  the  land  of  other  persons  and  the  high** 

Itappeava  from  the  plan  produced  at  the  trial,  which 
kts  bean  aasexad  to  the  bill  of  exceptions,  that  a  spaoe 
of  ^y  or  seventy  yards  between  the  cottages  in 
qncalioo  md  the,  hridge,  is  occupied  by  houses,  which 
•re-  describe  aa  old  houses.  It  is  not  stated  in  the 
evidence  reported  in  this  case,  as  on  the  first  trial,  that 
Ihe  road  by  the  sides  of  which  these  slips  are  situated^ 
lenoi^tes  in  a  large  common.  The  question  for  gut 
consideration  is,  whether  all  these  grants  of  permission 
IrJpdoae  were  admissible  in  evidence  ? 

T^iese  grants  were»  we  apprehend,  the  acts  of  owner*^ 
^pj^lliph  were  offisred  in  evidanee  on  the  first  trial, 
and  rgected,  and  the  new  trial  granted,  the  C!ourt  of 
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18S5.        CommcHi  Pleas  being  of  opinion^  as  would  seem  from 

the  report,  that  all  of  them  ought  to  have  been  received* 

b!!r^*         The  ground  upon  which  it  has  been  contended  by  the 
V.  counsel  for  the  Defendant,  that  they  are  admissible  in 

^^''^^  evidence,  is,  that  there  was  a  unity  of  ownership,  and  a 
uni^  of  character  between  the  lactis  in  quo  and  the  se- 
veral pieces  of  land  which  were  comprised  in  those 
grants.  That  adjoining  to  the  locus  in  quo  an  indosure 
had  been  made  by  a  person  of  the  name  of  Start  on  a 
slip  in  front  of  the  Defendant's  own  land  between  that 
and  the  road,  under  a  grant  by  the  Defendant  as  lord  of 
the  manor;  that  grant  reserving  a  small  rent.  That 
piece  is  called  in  the  grant  ^'  Pound  Green"  That  in 
continuity  (though  not  in  unbroken  contiguity,  because 
the  bridge  and  the  old  houses  intervene)  there  are  slips 
of  green  for  a  very  considerable  distance,  more  than  two 
miles,  upon  various  parts  of  which  the  lord  of  the  manor 
has  exercised  acts  of  ownership,  and  that  this  afibrda 
strong  presumption  that  the  lord  of  the  manor  b  the 
owner  of  all  these  slips  of  land.  Further,  that  the  other 
three  pieces  of  land,  for  the  inclosure  of  which  grants  of 
licences  were  made  to  Hunt,  Harrison^  and  Spurden^ 
being  pieces  of  waste  alleged  to  be  lying  betweoi  the 
lands  of  private  individuals  and  the  high  road,  there  is 
in  them  a  unity  of  character  which  will  make  these  acts 
of  ownership  receivable  in  evidence.  The  judgment  of 
the  Court  of  Common  Pleas  appears  to  authorise  the 
reception  of  all  those  grants  in  evidence ;  but  the  opinion 
of  the  Court  seems  to  have  been  given  upon  the  suppo- 
sition that  all  the  pieces  of  waste,  with  respect  to  which 
evidence  was  given,  lay  on  the  sides  of  a  road  or  roads 
terminating  in  a  large  common,  which,  upon  this  bill  of 
exceptions,  we  cannot  assume. 

Upon  the  whole  of  the  case^  we  think  that  there  b  a 
sufficient  foundation  laid  to  render  the  first  three  of  the 
above  mentioned  grants  admissible^  upon  the  ground 
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that  they  are  grants  of  parcels  of  one  and  the  same  waste        1 885. 

or  ooiDiDon,  lying  on  both  sides  of  the  road,  although        

the  continuity  of  the  waste  is  interrupted  for  a  short     ^^^^J 
distance  by  the  intervention  of  the  houses  by  the  sides  of  «. 

thcn»d.  ^■"• 

It  then  remains  to  be  considered  whether  the  other 
three  grants  to  Hunti  Harrisonj  and  Spurden,  were  ad«> 
mtssible;  and  we  are  of  opinion  that  they  were  not,  even 
conceding  that  they  were  grants  of  parts  of  the  waste, 
lying  between  a  high  road  and  the  lands  of  private 
penoDS.  All  that  these  three  grants  shew  is,  that  in 
some  parts  of  this  manor,  the  lord  has  exercised  acts  of 
ownarsbip  over  pieces  of  land  which  are  denominated 
wsste^  but  there  is  no  proof  whatever  where  those  pieces 
were  situate:  they  might  have  been  many  miles  from 
the  spot  in  question,  wholly  unconnected  with  it,  parcels 
of  large  wastes,  the  soil  of  which  was  the  undoubted 
property  of  the  lord  of  the  manor.  The  only  unity  of 
chamcter  between  these  parcels  and  the  spot  in  dispute 
is,  that  they  lie  within  the  same  manor  and  between 
private  inclosures  and  a  public  road,  but  we  think  there 
is  not  a  sufficient  foundation  to  let  in  evidence  of  acts  of 
ownership  over  one  of  such  parcels  as  proof  of  title  to 
others.  If  the  lord  has  a  right  to  one  piece  of  waste 
laod,  it  affords  no  inference,  even  the  most  remote,  that 
be  has  a  right  to  another,  in  the  same  manor^  although 
both  may  be  similarly  situated  with  respect  to  the  high^ 
way ;  assuming  that  all  were  originally  the  property  of 
the  same  person,  as  lord  of  the  manor,  which  is  all  that 
the  fret  of  their  being  in  the  same  manor  proves,  no 
pRsumpdon  arises  from  his  retaining  one  part  in  his 
hands,  that  he  retained  another ;  nor  if  in  one  part  of  the 
manor  the  lord  has  dedicated  a  portion  of  the  waste  to 
the  use  of  the  public  and  granted  out  the  adjoining  land 
to  private  individuals,  does  it  by  any  means  follow,  nor 
does  it  rabe  any  probability  that  in  another  part  he  may 
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not  haye  granted  the  whole  out  to  private  individuals, 
and  they  afterwards  have  dedicated  part  as  a  public 
road.  But  the  case  is  very  different  with  respect  to 
those  parcels  which  from  their  local  situation  may  be 
deemed  parts  of  one  waste  or  common  ;  acts  of  owner- 
ship in  one  part  of  the  same  field,  are  evidence  of  title 
to  the  whole ;  and  the  like  may  be  said  of  similar  acts 
on  part  of  one  large  waste  or  common/ 

Upon  the  whole,  therefore,  we  are  of  opinion  the  bill 
of  exceptions  must  prevail,  and  that  there  must  be 

A  venire  de  novo. 


June  9^ 


Geeem  V.  Beeslet. 


Plaintiff  HPHE  declaration  stated,  that  on  the  29th  of  January 

DdTd^f*  1827,  it  was  agreed  between  the  Plaintiff  and  the 

convey  by  Defendant  as  follows ;  viz.,  the  said  Plaintiff  agreed  to 
hone  and  cart  horse  (that  is  to  say),  to  convey  by  horse  and  cart 
tween  N  and  ^^®  "^**^  '^^"^  Northampton  to  Bracklej/y  and  back  again 
B.  at  9/.  a  mile  from  the  latter  place  to  Northampton^  punctually  and 
per  annum^  within  the  time,  as  near  as  might  be,  to  be  paid  for  such 
his  proportion  performance  at  and  after  the  rate  of  9/.  sterling  per 
oftfaeexpence  mile  per  annum;  and  the  Defendant  agreed  to  pay  or 
&C,  '^nionev  ^^^^  ^^  ^^  P*^'^  unto  the  Plaintiff  the  sum  of  9i  per 
received  for  mile  per  annum  (rateable),  the  same  to  be  paid  at  the 
thecarriageof  expiration  of  each  quarter  of  a  year,  from  the  corn- 
divided  be-  mencement  of  the  said  agreement;  provided  always, 
tween  the  that  the  said  agreement,  in  that  and  every  subsequent 
£edam^  ^*'^^'®>  should  be  punctually  and  properly  fulfilled, 
occasioned  by  And  it  was  further  agreed  on  the  part  of  the  Plaintiff, 
loss  of  parcels, 

&C.  to  be  borne  in  equal  portions .  Held,  that  this  agreement  constituted  a  parU 
nenhipj  and  not  a  mere  measure  of  wages^  and  consequently  ihat  Plaintiff  could 
not  sue  Defendant  for  the  9^  per  mile. 
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to  pay  for  one  cart,  then  in  use  for  the  above  purpose, 
the  sum  of  1 8/.,  the  same  to  be  paid  into  the  hands  of 
the  Defendant   forthwith.      And  the   Plaintiff  further 
agreed  to  pay  for,  in  a  fair  proportion  with  the  De- 
fendant, all  repairs,  or  replacing  of  carts,  so  long  as  that 
agreement  should  be  in  force.     It  was  also  agreed,  that 
the  monies  received  for  the  conveyance  of  all  packages 
or  parcels,  should  be  fairly  and   equally  divided  be- 
tween the  two  parties,  each  bearing  an  equal  portion  of 
the  loss,  if  any,  occasioned  by  loss  or  damage  of  such 
or  any  such  packages  or  parcels.     And  it  was  further 
agreed,  that  one  quarter's  notice  should  be  required  and 
given  by  either  party  desirous  of  discontinuing  the  said 
agreement,  before  either  should  be  absolved  from  his  or 
their  engagement*     The  Plaintiff  then,  after  averring 
mutual  promises  and  performance  of  the  stipulations  of 
the  engagement  on  his  part,  and  in  particular,  that  1)A. 
bad  always,  since  the  making  of  the  agreement,  fairly  anid 
equally  divided  with  the  Defendant  all  monies  by  him 
(the  Plaintiff)  received  for  the  conveyance  of  all  packages 
and  parcels;  and  had   borne  an  equal   portion  of  all 
losses  or  damage  occasioned  by  loss  or  damage  of  all 
such  packages  or  parcels  which,  during  the  time  afore- 
said, were  lost  or  damaged,  alleged,  as  a  breach  by  the 
Defendant,  the  nonpayment  of  the  sum  of  9/.  per  mile 
per  annum,  rateable,  at  the  expiration  of  each  quarter  of 
a  year,  from  the  time  of  the  commencement  of  the  said 
agreement ;  and  that  the  Defendant  had  not,  since  the 
muking  of  the  said  agreement  and  promise  and  under- 
taking of  the  Defendant  as  aforesaid,  fairly  and  equally 
divided  between  himself  the  Defendant,  and  the  Plaintiff, 
the  monies  received  by  the  Defendant,  his  agents  and 
servants,  for  the  conveyance  of  packages  and  parcels,  after 
dediiciiog  an  equal  portion  of  losses  occasioned  by  th« 
losror-damagr  of  any  such' packages  and  parcels. 
Demarrer  and  joinder. 


IIjS.O.^A^   rti'i   "OC 
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18S5.  J.  B.  Harrison^  in  sapport  of  the  demurrer,  oonlended 

that  the  declaration  disclosed  an  existing  partnership 

Grbbn  between  the  Plaintiff  and  Defendant  in  respect  of  the 
BxasLBY.  matters  mentioned  in  the  declaration.  And  also,  that 
it  was  not  shewn  that  there  had  been  any  final  setde- 
ment  of  accounts  between  the  Plaintiff  and  Defendant, 
in  respect  of  those  matters,  or  that  any  balance  was  due 
to  the  Plaintiff  upon  the  settlement  of  such  accounts. 
The  Court  then  called  on 

Mereaoether  Serjt  to  support  the  declaration. 

This  agreement  does  not  constitute  a  partnership,  but 
was  merely  intended  by  the  parties  to  furnish  a  mode  of 
ascertaining  the  quantum  of  payment  for  the  Plaintiff's 
services ;  in  the  same  way  as  sailors  are  paid  on  whaling 
voyages  by  an  agreement  for  a  share  of  the  proceeds  of 
the  voyage.  In  Dry  v.  BosweU{a\  upon  a  question 
whether  the  defendant  was  partner  in  a  lighter  with 
one  Sussellf  it  appeared  to  have  been  agreed  that  de- 
fendant, in  consideration  of  working  the  lighter,  should 
receive  half  hef  gross  earnings,  and  that  Jiussettf  as 
owner,  should  receive  the  other  half.  And  Lord 
Ellenborough  observed,  that  this  was  only  a  mode  of 
paying  the  defendant  wages  for  his  labour,  and  was 
different  from  a  participation  of  profits  and  loss;  so 
that,  under  these  circumstances,  no  partnership  could 
be  considered  as  existing  between  him  and  the  owner 
of  the  lighter.  So  in  Wish  v.  Small  (&),  in  an  action 
for  the  price  of  two  bullocks  sold  by  the  plaintiff  to  the 
defendant,  it  appeared  in  evidence  that  the  plaintiff 
had  purchased  those  bullocks,  and  afterwards  put  them 
to  depasture  upon  the  lands  of  one  fVoqf^  it  being  agreed 
that  the  profit  to  be  made  upon  the  result  (after  they 
had  been  fatted  upon  fVoqf^s  land)  above  20/L  at  which 
the  plaintiff  then  valued  them,  should  be  equally  divided 
between  him  and  fVoqf.     Upon  that,  Dampier  for  the 

(a)  1  Camfh.  SSO,  (h)  Ibid.  note. 
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Defendant,  objected  that  Wish  and  JVoqf  were  partners,  18S5. 
ajid  ought  jointly  to  have  brought  that  action.  To  that 
it  was  answered  that  they  were  merely  partners  in  the 
profits,  and  that  that  was  a  mode  of  paying  Woof  for 
the  pasture.  Thompson  B.  was  of  the  latter  opinion, 
and  the  Plaintiff  had  a  verdict  In  Easter  term  following, 
Daw^fder  moved  the  Court  of  K.  B.  that  the  verdict 
should  be  set  aside,  and  a  nonsuit  entered  on  the  fore- 
going ground ;  but  a  rule  was  refused. 

So  in  Mair  v.  Glennie  (a)  it  was  contended  that  the 
captain  was  virtually  a  partner,  because  payment  of  the 
captain's  wages  was  to  depend,  as  to  its  amount,  upon 
a  reference  as  to  the  value  of  the  cargo.  But  Lord 
EUenbarough  said,  '<  according  to  that  mode  -  of  argu- 
ment every  seaman  in  a  Greerdand  voyage  would  be- 
come a  partner  in  the  fishing  concern.  There  is  no  pre- 
tence, therefore,  for  saying  that  the  captain  was  a  partner, 
because  his  wages  were  to  be  regulated  and  paid  by  re- 
ference to  a  calculation  on  the  profits  of  the  adventure." 

And  in  Hesketh  v.  Planchardib)^  where  A.  having 
neither  money  nor  credit,  offered  to  B.y  that  if  he  would 
order  with  him  certain  goods  to  be  shipped  upon  an 
adveotnre,  if  any  profit  should  arise  from  them,  B. 
should  have  half  for  his  trouble ;  it  was  held,  that  such 
contract  did  not  constitute  a  partnership  as  between 
themsdves,  but  only  an  agreement  for  a  compensation 
fiv  tiooble  and  credit ;  though  B.  was  liable  as  a  part- 
ner to  third  persons,  creditors.  [Tindal  C.  J.  In  the 
two  last  cases  there  was  no  liability  in  common  to  loss.] 
At  all  events  the  Plaintiff  may  have  judgment  on  the 
first  breach,  which  is  no  more  than  a  claim  for  nonpay- 
ment of  wages. 

TiNBAL  C.  J.  In  this  declaration  there  are  two 
breaches ;  the  first  on  the  Defendant's  non  payment  of  9/. 

(«)  hM.SiS.  248.  (&)  4  Biui,  143. 
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19S5.  per  mSe  per  annnm  to  the  Plaintifl^  Ibr  horsing  tlic  mail 
cart  from  Brackley  to  Northampton  ;  the  second  fiir  nal 
dividing  between  the  Plaintiff  and  Defendant  monies 
received  by  the  Defendant  for  the  conveyance  of  parcels. 
As  to  the  first,  if  it  had  not  been  connected,  by  the 
terms  of  the  agreement,  with  the  subsequent  stipulation 
fer  dividing  the  profits  arising  from  the  carriage  of  par* 
eds,  it  would  have  been  a  demand  on  which  the  Plaintiff 
would  have  been  clearly  entitled  to  recover;  but  it  is 
impossible  not  to  see  that  this  9U  per  mile  was  not  to  be 
paid  at  all  events,  but  only  upon  taking  the  balance  of 
the  whole  account  between  the  parties ;  for  it  is  to  be 
paid  *<  provided  always  that  the  said  agreement  in  that 
and  every  subsequent  article  should  be  punctually  and 
properly  fulfilled. ''  The  payment  therefore  accrues  not 
on  an  absohite,  but  on  a  conditional  agreement,  namely 
the  punctual  performance  of  the  stipulations  subse- 
quently set  out :  and  according  to  those  stipulations  the 
Plaintiff  and  Defendant  are  partners  in  profit  and  loss  ; 
'for  it  is  agreed  that  '*  the  monies  received  for  the  con 
veyance  of  all  packages  or  parcels  should  be  fiiirlj 
and  equally  divided  between  the  two  parties,  each 
bearing  an  equal  portion  of  the  loss,  if  any,  occasioned 
by  loss  or  damage  of  such  or  any  such  packages  or 
parcels.''  And  I  have  always  understood  the  definition 
of  partnership  to  be  a  mutual  participation  in  profit  and 
loss.  The  payment  of  the  9Z.  per  mile  therefore,  de- 
pending on  the  observance  of  all  the  stipulations  between 
the  parties,  draws  down  to  itself  the  rest  of  the  agree- 
ment, which  constitutes  a  partnership  concern,  and  ren- 
ders it  impossible  to  separate  the  first  breach  from  the 
entire  agreement. 

Park  J.  I  am  of  the  same  opinion.  Upon  this  agree- 
ment it  is  clear  there  was  to  be  a  participation  of  profit  and 
kas  I  and  though  the  agreement  to  pay  9/.  per  mile  might 


lJW^$Jfiffi?l!d^  •  g<K)4  grouiid  of  acUon  had  it  stoodalone, 

^jp^ifliexi  it  is  loade  to  depend/on  the  puoolual  porfbria- 

i|00|^o^^,tiie  other  stip^tionsi  it  draws  down  to  it  the 

lest.of  (be  freemen t;  and  then,  according  to  Fo^er  v. 

^^pifjfUn  [a\  no  action  will  lie  for  one  of  the  parties 

^oqlm  tbeice  has  ^n  a  balance  struck,  and  an  express 

^j^:oi|lise  to  pay.    That  decbion  was  considered  at  tke 

t^Rfc  9{  g^paa^  polity  in  principle :  but  there  has  been  no 

^p^tapf)^  struck  here^  and  the  case  resembles  Fromont  v. 

Cof^^ojifdifi)^  whece  the  plaintiff  and  defendant  had  been 

fs^fff/^in  running  a  coach  from  BoA  to  London^  the 

j^i|it|ff  finding  horses  for  one  part  of  the  road,  defendant 

£w  aootber ;  and  the  profits  of  each^p^rty  were  catcalat^ 

jffpofniXn^  to  the  number  of  miles  covered  by  his  own 

.^fjngiB^i  t^e  plaintiff  received  tlpe  fiires»  and  reodei)^ 

^SDJiopoant  thereof  to  the  defendant  every  w^ :  it  w^ 

Jiei^  thai  the  pliintiff  and  defendant  were  partners  yi 

that  pgncem,  and  that  in  an  action  by  tb^  pliuntjff 

Ifp^QSt  the  defendant,  upon  a  sqparate  transaolion,.  the 

defendant  could  not  set  off  a  balance  which  had  been 

•  .■#•'  * 

^itdfJl^  ii^  his  favour  upon  those  weekly  accounts. 
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(jAsaaxE.  J.  This  is  an  agreement  for  a  partnershii^, 
.in  which  the  Plaintiff  is  to  take  credit  for  9/.  per  pule,  as 
Mpk  ^nd  labour  for  the  concern.  t  . 

BoiAHguj^T  X  The  substance  of  this  f^ffpeei^ent 
j^  to  cany  the  mail  in  partnership,  and  to  share  in  thp 
profit  and  Joss  of  the  concern.  It  is  true,  there  i^  a 
stipniation  that  the  Plaintiff  shall  receive  9/.  for  every 
aiile;  bnt  that  is  subject  to  the  provisions  of  the  rest  of  th^ 
agreement,  according  to  which,  neither  party  can  daim 
any  thing  till  there  has  been  an  account  ofprofit  and  loss. 

Judgment  for  Defendant,  (c) 

(«)  %T.  jr. 479.  (e)  See  €Mde»  v.   WaUace^ 

ntrihip,  l6,  17. 
vol,  II.  I 
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June  9.  DrUMMOND   V.  PiGOU. 


1.  In  an  /^AS£   for   suing   the    Plaintiff,   and   proceeding  in 

action  for  ma-  respect  of  an  unfounded  claim  of  debt,  maliciously 

ceeding  to       ^"^  without  reasonable  or  probable  cause,  to  an  out- 

oudawry,  the  lawry,  which  was  afterwards  reversed. 

^^'       Plea,  not  guilty. 

only  puu  in         At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the 

iisue  the  ex-    Plaintiff  being  indebted  to  the  Defendant  in  the  sum  of 
istenceof  ^        ,  .    .  j  • 

reasonable        3000/.,  upon  a  mortgage,  a  negotiation  was  entered  mto 

and  probable    for  the  discharge  of  the  debt,  by  the  sale  to  the  Defend* 

"rA  *°^  ^^  some  rents  belonging  to  the  Plaintiff.  This  nego- 

▼ersal  of  the    tiation,  however,  having  been  broken  off,  the  Defendant 

outlawry.         gued  the  Plaintiff  for  the  debt,  making  an  affidavit  of 

debtor's  going  ^^^  amount ;  and  upon  the  Plaintiff's  leaving  the  country 

abroad  after     proceeded  to  outlawry,  notwithstanding  the  Defendant 

an  arrest  for     j^p^^  ^f  ^j,g  Plaintiff's  departure,  and  knew  that  he  had 

debt  18  rea-  ^  ' 

aonable  caose   an  agent  in  London.     The  Plaintiff  afterwards  returned, 

for  thecredi-   anj  obtained  a  rule  for  reversing  the  outlawry;  but  no 
ing  to  ouu      judgment  of  reversal  was  ever  entered  of  record,  and  the 

lawry,  nou  rule  of  court  was  the  only  evidence  produced  as  to  the 

withjjUndmg  ^^g^^i 

the  creditor 

may  know  On  the  part  of  the  Defendant  it  was  objected  that  no 

that  the  action  lay  for  the  Plaintiff,  unless  he  could  give  in  evi- 

agent  in  Eng»  dence  a  formal  judgment  of  reversal :  the  mere  pro- 
iand*  duction  of  the  rule  for  reversal  did   not  establish  the 

allegation  in  the  declaration  that  the  outlawry  had  been 
reversed  :  the  Chief  Justice,  however,  was  inclined  to 
think  that  under  the  new  rules  the  plea  of  not  guilty 
had  only  put  in  issue  the  existence  of  malice  in  the  De- 
fendant, and  the  want  of  probable  cause,  and  that  the 
outlawry  and  reversal  must  be  taken  to  be  admitted. 
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It  was  then  objected  that  the  debt  due  from  the  Plain- 
tiff to  the  Defendant,  and  the  Plaintiff's  absence  from 
the  country,  afforded  probable  cause  for  proceeding  to 
outlawry,  notwithstanding  the  Defendant  knew  that  the 
Plaintiff  had  an  agent  in  London  /  and  the  Chief  Justice 
being  of  that  opinion,  the  Plaintiff  was  nonsuited. 

V.  Lee  obtained  a  rule  nisi  to  set  aside  this  nonsuit, 
00  the  ground  that  the  Defendant  ought  not,  under 
the  circumstances,  to  have  proceeded  to  outlawry ;  he 
cited  Graham  v.  Henry  (a),  and  Bryan  v.  Wagstqffl  (6) 

Toddy  and  Talfourd  Serjts.,  who  showed  cause,  con- 
tended that  the  plea  of  not  guilty  put  in  issue  the  outr 
lawry  and  reversal,  as  well  the  existence  of  malice  and 
want  of  probable  cause ;  and  cited  several  authorities  to 
prove  that  the  rule  of  court  was  not  sufficient  evidence 
of  reversal;  upon  this  point,  however,  the  Court  came 
to  no  decision.     It  was  then  contended,  as  before,  that 
the    existence  of   the  debt   and   the   absence   of   the 
Plaintiff  afforded  a  probable  cause  for  the  Defendant's 
proceeding  to  outlawry,  notwithstanding  the  Plaintiff 
had  an  agent  in  London.     Graham  v.  Henry  and  Bryan 
V.  Wagstcrff  ojAy  show  that  upon  the  party's  return  the 
Court    will    reverse    an    outlawry   occasioned    by   his 
absence  abroad,  but  not  that  an  action  lies  for  the  pro- 
ceeding to  outlawry. 

V*  Ijee  in  support  of  the  Vule*  The  Plaintiff  being 
abroad  and  having  an  agent  in  London^  the  Defendant 
oaght  not  to  have  proceeded  to  outlawry.  Outlawry  is 
a  punishment  for  contempt  in  refusing  to  submit  to 
the  lawful  authority  of  the  Court,  and  originally  could 
only  be  resorted  to  for  felony:  Co.  Lit.  128.     But  there 

(a)  IB.SfAld.  131.  (b)  8  2).  S^  Jt.  SOS. 
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18S5.  can  be  no  contempt  where  no  application  has  been 
made  to  the  party;  and  in  10  Mod.  357.9  it  is  said 
arguendo  to  be  contrary  to  law  that  persons  out  of  the 
land  should  be  outlawed.  So  in  Hesse  v.  Wood  {a)  it 
was  held  that,  error  in  fact,  assigned  to  reverse  an 
outlawry,  that  the  defendant  was  beyond  seas,  was  not 
answered  by  shewing  that  he  went  beyond  seas  to  avoid 
the  plaintiff's  process.  And  here,  the  Defendant's  claim 
for  the  debt  alleged  to  be  due  to  him  from  the  Plaintiff 
was  suspended  by  the  negotiation  for  the  sale  of  the 
rents. 

TiNDAL  C.  J.  This  is  an  action  for  suing  the  Plaintiff 
for  debt,  and  maliciously  proceeding  to  outlawry  agunst 
him  without  reasonable  or  probable  cause;  that  isy 
without  the  existence  of  any  debt  which  would  justify 
such  a  course  of  proceeding.  It  appeared,  however, 
at  the  trial,  that  the  Defendant  had  made  affidavit  of  a 
debt  of  30002.,  due  to  him  from  the  Plaintiff  on  a 
mortgage.  The  answer  made  to  this  by  the  Plaintiff 
was,  that  he  had  entered  into  a  n^otiation  with  the 
Defendant  for  the  sale  of  certain  rents  for  a  price  equal 
to  the  amount  of  the  debt,  but  from  some  misunder- 
standing that  negotiation  was  broken  off;  the  purchase 
was  not  completed ;  and  the  deeds  of  conveyance  were 
never  executed.  The  case  stood,  therefore,  as  at  first ; 
a  debt  was  clearly  due  from  the  Plaintiff  to  the  De- 
fendant ;  and  the  Plaintiff  having  failed  to  establish  any 
want  of  probable  cause  for  the  outlawry,  I  thought 
there  was  no  ground  for  the  present  action.  I  am  still 
of  the  same  opinion ;  it  is  therefore  unnecessary  to  go 
into  the  question  as  to  the  sufficiency  of  the  proof 
offered  to  establish  the  reversal  of  the  outlawry. 

(a)  4  Taunt.  691. 
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Park  J.  The  want  of  probable  cause  on  which 
the  Plaintiff  relied,  was  the  absence  of  any  debt  due 
from  him  to  the  Defendant.  But,  having  failed  on 
that  heady  his  action  fails  altogether.  It  is  unneces- 
sary, therefore,  to  decide  the  other  point,  though  I  am 
inclined  to  think  that,  upon  the  plea  of  not  guilty,  it 
was  not  incumbent  on  the  Plaintiff  to  go  into  proof 
respecting  the  reversal  of  the  outlawry. 
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6a8EI.ee  J.  I  am  of  the  same  opinion.  It  is  im- 
possible to  say  the  Defendant  had  no  probable  cause 
for  proceeding  to  outlawry  when  there  was  a  large  debt 
doe  to  him,  and  the  debtor  was  abroad.  This  renders 
it  nnnecessary  to  decide  the  other  point* 

BosANQUET  J.  The  point  in  issue  was,  whether  the 
Defendant  ^ad  proceeded  to  outlawry  maliciously,  and 
without  reasonable  or  probable  cause;  and  the  want  of 
ieasonable  or  probable  cause  was  alleged  to  be  the 
suing  the  Plaintiff  for  a  debt  he  did  not  owe. 

When  it  waa  proved,  however,  that  the  debt  was  still 
do^  that  allegation  failed,  and  with  it  the  Plaintiff's 
ri^t  to  sae  the  Defendant. 

As  to  the  reversal  of  the  outlawry,  it  seems  to  me 
that,  under  the  new  rules,  the  plea  of  not  guilty  did 
not  raise  any  issue  on  the  point.  The  issue  was  con- 
fined to  the  question  whether  the  Defendant  had  pro- 
ceeded maliciously,  and  without  reasonable  or  probable 
cause* 

Rule  discharged. 
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June  10.  Marson  V.  Short  and  Another. 

An  agreement  TTPON  error  from  a  county  court,  it  appeared  that  the 

for  the  sale       ^    Plaintiff  bad  declared  that  William  Short  and  WU- 

of  an  undi- 

Tided  moiety    Hotn  Brooke^  the  Defendants,  were  indebted  to  the  Plain- 

of  a  hone,  is  tiff  in  the  sum  of  60/.  for  horsemeat,  stabling,  care,  and 
for^^^e  of  attendance  by  the  Plaintiff,  before  that  time  found,  pro- 
goods,  within  vided,  and  bestowed  in  and  about  the  training,  feeding, 
1  th^*^^^°  and  keeping  of  divers  horses,  mares,  and  geldings,  of  and 
Act.  for  the  Defendants,  at  their  request:  and  in  60/.  for 

the  price  and  value  of  goods  then  and  there  sold  and 
delivered  by  the  Plaintiff  to  the  Defendants,  at  their  re- 
quest; and  that  being  so  indebted,  they  promised  to  pay: 
That  the  Defendants  pleaded  that  they  bad  not  pro- 
mised modo  et  formS  :  upon  which  issue  was  joined: 

It  was  then  alleged  that  upon  the  trial  of  that  issue, 
the  counsel  for  the  Plaintiff,  in  order  to  support  the  said 
issue  on  his  part,  and  to  show  a  joint  liability  of  the  said 
Brooke  with  the  said  Shortj  produced  a  certain  paper 
writing  in  the  words  or  to  the  effect  following: —  *•  Me- 
morandum of  agreement  betwixt  William  Short  and  fft/- 
liam  Brookcy  —  which  is,  the  horse  to  be  34/.;  William 
Brooke  to  have  half  at  1 7/.,  and  to  pay  half  of  the  horse's 
expences  being  with  Job  Marson^  from  his  arriving  at 
Malton^  February  1.  1831.  At  the  same  time  agreed  for 
the  horse  to  go  to  Newcastle^  to  be  entered  for  the  Handi" 
cap  and  silver  cup.  William  Brooke,  William  Short. 
March  24.  1831:" 

That  the  counsel  for  the  Defendants  objected  that  the 
writing  could  not  be  received  in  evidence,  the  same  not 
being  stamped  according  to  the  provisions  of  the 
55  G.  3.  c.  184.:  that  the  Plaintiff's  counsel  contended 
that  the  writing  was  only  produced  to  show  partnership 
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between  the  said  William  Brooke  and  WiUiam  Short;        1835. 
and  that  therefore  it  was  receivable  in  evidence  without       — 
a  stamp :  that  the  county  clerk  then  delivered  his  opi-      **'^»«><^ 
DiOD  that  the  writing  was  not  admissible  in  evidence  for       Sbo^t. 
want  of  a  stamp;  and  that  the  jury  gave  their  verdict 
fat  the  Defendants. 
Error  and  joinder. 

CressnoeU  for  the  Plaintiff  in  error.  The  writing  ought 
to  have  been  received  in  evidence.  It  is  an  agreement 
for  the  sale  of  goods,  and,  as  such,  does  not  require  a 
stamp,  being  within  the  exception  of  the  stamp  act. 
Venning  v.  Leckie  (a),  is  in  point  There,  the  defendant 
agreed  in  writing  to  take  one  half  share  of  certain  goods 
bought  by  the  plaintiff  on  their  joint  account ;  half  in 
the  profit  or  loss ;  and  to  furnish  the  plaintiff  with  half 
the  amount  in  time  for  the  payment  thereof:  it  was  held 
that  that  was  an  agreement  relating  to  the  sale  of  goods 
within  the  exception  in  the  stamp  act.  And  the  intro- 
duction of  collateral  matters  into  an  agreement  for  the 
sale  of  goods  will  not  render  a  stamp  necessary : 
Heron  v.  Granger  (A),  Forsyth  v.  Jetvis  (c),  Mering  v. 
Duke,  {df)  But  if  this  be  not  an  agreement  for  the  sale 
of  goods,  it  is  exempted  from  a  stamp,  the  subject  matter 
of  the  agreement  being  on  the  face  of  it  of  less  value 
than  20/.  In  such  a  case,  if  the  value  be  above  that 
sum,  it  lies  with  the  party  objecting  to  show  it :  Doe  v. 
AoU  {e)y  Chadwick  v.  SiUs.  {g) 

Stephen  Seijt.  contra.    Where  an  agreement  is  ex-  ^ 

empCed  from  a  stamp  on  the  ground  that  it  is  an  agree- 
ment for  the  sale  of  goods,  it  may  perhaps  be  given  in 
evidence  without  a  stamp  to  prove  a  collateral  statement 

(a)  IS  EoBty  7.  (d)  2  Mann.  S^  My.  121. 

(»)  5  Etp.  S69.  (e)  ChiUy'B  Statutes,  964. 

(e)  I  Stark.  N.P.  C.4A1.         {g)  1  Rob.  ^  Moo.  15. 
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18S5i  introdaced  into  it ;  as  in  Forsyth  ▼•  JerviSy  or  Bex  v. 
Pooley{a)\  but  not  when  it  is  ofiered  to  estabUek  cbe 
principal  issue  in  the  cause :  Doe  A  &•  JMn  ▼•  Hore{b\ 
Wheldon  ▼•  Matthews,  {c)  Here,  the  writing  was  produced 
to  prove  a  partnership,  the  existence  of  which  partnership 
was  the  very  point  to  be  tried ;  and  as  an  agreement  for 
a  partnership  it  was  not  admissible,  for  the  subject  mat* 
ter  of  it,  the  horse,  appears  on  the  face  of  the  instrument 
to  have  been  worth  34/. 

And  this  was  not  an  agreement  for  the  sale  of  goodi^ 
but  for  a  partnership  in  an  indivisible  chattel.  Itwottld 
not  be  easy  to  effect  a  speciBc  performance  of  a  sale  of 
the  undivided  moiety  of  a  horse ;  and  Littleton  sBjSp 
**  If  there  be  two  tenants  in  common  of  certain  lands  in 
fee,  and  they  give  this  Ijsnd  to  a  roan  in  tail,  or  let  it  to 
one  for  term  of  life,  rendering  to  them  yearly  a  cotain 
rent,  and  a  pound  of  pepper,  and  a  hawk  or  a  horsey 
and  they  be  seised  of  this  service^  and  afterwards  the 
whole  rent  is  behind,  and  they  distrain  for  this,  and  the 
tenant  maketh  rescouse,  in  this  case,  as  to  the  rent 
and  pound  of  pepper  they  shall  have  two  assises,  and  as 
to  the  hawk  or  the  horse  but  one  assize/' (d)  Upon 
which  Lord  Coke  observes,  as  **  twenty  shillings  or  a 
pound  of  pepper  may  be  severed,  the  one  tenant  ia 
common  may  have  an  assize  for  the  moiety  of  twentj 
shillings  and  the  moiety  of  a  pound  o(  pepper  idefnedie^ 
tate  unius  libr.  piperisi"  —  "But  for  the  hawk  or 
horse,  albeit  they  be  tenants  in  common,  they  (»hall  join 
in  an  assize,  for  otherwise  they  should  be  without  re- 
medy; for  one  of  them  cannot  make  his  plaint  in  assize 
of  the  moiety  of  a  hawk,  or  of  a  horse,  for  the  law  will 
never  suffer  any  man  to  demand  anything  against  the 
order  of  nature  or  reason,  as  before  it  appeareth  by 
Littleton f  section  1 29*    Lex  enim  spectat  neUura  ordinem. 

(a)  SB.SfP.  816.  (c)  2  Chiit.  399- 

(b)  2  Esp.  724.  (d)  Lit.  s.  314. 
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Aisa  Ae  law  wUl  never  enforce  a  man  to  demand  that 

vUcb  he  eaoDol  recover ;  and  a  man  cannot  recover  the 

moiety  of  a  hawk,  horsey  or  any  other  entire  thing. 

Xei  umimm  eqg^  ad  vana  $eu  inutilia.     But  in  that 

oaee  they  ahall  join  in  assize ;  and  the  reason  is  ne  curia 

Bmim  Begis  deficeret  in  justitiA  exkibend&y  or,  lex  non 

ddd  igfkert  €(mquerentibus  in  justitiA  exkibmdd.    And 

if  thejr  should  not  join,  they  shall  have  damnum  et  in- 

jwriamj  and  yet  should  have  no  remedy  by  law,  which 

vmdd  be  ioccNivenient ;  but  the  law  wills,  that  in  every 

cue  where  b  man  is  wronged  and  endamaged  thai  he 

aUi  have  remedy."     Venning  v«  Leckie  does  not  esta- 

bihh  that  there  can  be  a  sale  of  the  undivided  moiely 

of  an  indivisiftile  chattdi;  and  the  agreement  there  re^ 

femd  Id  a  previous  parch^se  on  the  joint  account  of  the 

pntiet.    But  in  Leigh  v.  Banner  (a)  it  was  held  that  ai^ 

i^pfeineDt   between  merchants  that  one  should  take  a 

ihtfe  in  the  outfit  of  a  ship  and  the  adventure,  is  not  an 

^gmncnt  for  the  sale  of  goods :  substituting  horse  for 

abip^  that  case  cannot  be  distinguished  from  the  present* 

ffiuUwgifOJa  v«  Briaam{b)  and  Buxton  v«  BedaU{c)  show 

tbitthe  exception  in  the  stamp  act  is  construed  strictly* 

U  4oes  not  extend  to  growing  crops,  fixture^  or  ma- 

cUoerir  in  the  course  of  fiJ>rication. 

Bat  tbe  reoepticm  of  the  instrument  on  the  ground 
of  its  being  an  agreement  for  the  sale  ot*  goods  not 
hsffaig  been  lequired  in  the  court  below^  the  Plaintiff 
ia  error  cannot  now  raise  that  objection  to  the  county 
derk's  decision* 

TiHOAL  C  J.  He  may  support  the  objection  made 
ia  the  oonrt  below  by  a  better  argument  in  the  court  of 
enor,  and  I  think  the  case  of  Venning  y^  Leckie  is  suffi- 
cient to  govern  our  decision  upon  the  present  occasion* 

(a)  1  Esp.  403.  (e)  S  Ewi,  SOS. 

lb)  ft  B.^  P.  4664 


120 


TRINITY  TERM, 


18S5. 


The  question  is,  whether  this  is  a  contract  for  the  sale  of 
goods  within  the  meaning  of  that  clause  in  the  schedule 
of  55  G.  3.  c.  184.  which  exempts  from  stamp  duties 
any  **  memorandum,  letter,  or  agreement  made  for  or  re- 
lating to  the  sale  of  any  goods,  wares,  or  merchandizes." 
One  of  the  parties  had  already  purchased  a  horse,  the 
value  put  on  which  by  the  agreement  is  Si/.  He 
having  the  horse,  the  terms  of  his  agreement  are:  — 
<^  William  Brooke  to  have  half  at  17/.,  and  to  pay  half 
the  horse's  expences."  That  is,  that  upon  payment  of 
17/*  Brooke  was  to  be  let  in  as  joint  owner  in  a  moiety 
of  the  horse.  It  is  said  that  in  Venning  v.  Leckie^  it 
appeared  on  the  face  of  the  agreement  that  the  goods 
had  been  previously  purchased  on  the  the  joint  account 
of  the  parties ;  but  that  appears  to  me  to  show  that  the 
present  case  is  the  more  clearly  entitled  to  be  considered 
as  falling  within  the  exemption  in  the  statute;  for  it 
might  have  been  urged  there,  that  the  purchase  having 
previously  been  made  for  both  parties,  the  agreement 
related  only  to  the  division  of  the  property;  but  bere^ 
Brooke  had  no  property  In  the  horse  except  by  the  sale 
of  the  moiety  which  this  agreement  discloses.  This 
agreement,  therefore,  relates  more  closely  to  the  sale  of 
merchandizes  than  the  agreement  in  Venning  v.  Leckie. 

It  is  then  objected  that  a  transfer  of  an  interest  in 
an  undivided  moiety  of  a  horse  cannot  be  called  a  sale 
of  goods,  wafes,  or  merchandizes,  within  the  meaning 
of  the  act.  But  those  words  must  be  construed  accord- 
ing to  the  subject  matter,  and  a  party  may  as  well  sell 
the  moiety  of  a  horse  as  of  any  other  chattel  that  he 
does  not  divide;  such  as  a  portion  of  oil  in  a  cask,  or 
the  like.  I  think,  therefore,  our  judgment  ought  to  be 
for  the  Plaintiff  in  error. 


Park  J.     I  entertain  no  doubt  that,  in  a  general 
sense,  a  sale  of  a  share  in  a  horse  falls  within  the  ex- 
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eeption  of  the  statute  applicable  to  sales  of  goodSf  wares, 
or  merchandizes ;  and  the  circumstance  that  an  agree- 
ment for  the  sale  of  goods  contains  stipulations  on 
collateral  matters,  does  not  render  it  liable  to  the  stamp 
daly:  Venning  v.  Leckie,  Forsyth  v.  Jervis.  As  to 
the  case  of  fVaddington  v.  Bristtm^  growing  crops  and 
fixtures,  though  belonging  to  the  tenant,  have  never 
been  considered  goods  and  chattels,  within  the  meaning 
of  the  exception  in  the  stamp  act.  The  price  of  fixtures, 
which  are  of  a  mixed  nature,  cannot  be  recovered  in  an 
action  for  goods  sold  and  delivered;  and  the  same 
remark  applies  to  the  demand  for  the  price  of  un« 
fi&bhed  machinery  in  Buxton  v.  BedalL 


1835. 


Ga8EI£E  J.  I  am  of  opinion  that  this  is  an  agree* 
fflent  for  the  sale  of  goods,  wares,  or  merchandises, 
within  the  meaning  of  the  exception  in  the  stamp  act 
and  the  principle  of  the  decision  in  Venning  v.  Leckie* 
As  to  the  argument  that  there  can  be  no  sale  of  a  part 
interest  in  an  indivisible  chattel,  because  there  can  be 
no  delivery  of  the  thing  sold ;  suppose  this  had  been  a 
sale  of  an  undivided  interest  in  fifteen  or  twenty-five 
horses,  instead  of  one^  could  it  be  contended  that  such 
a  sale  would  not  be  a  transfer  of  the  vendor's  interest  in 
chattel  property  ?  And  the  same  principle  must  be  ap- 
plied to  the  transfer  of  a  single  horse. 


VAUOHiiN  J.  concurred. 

Judgment  for  a  Venire  de  Novo. 
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June  10.  BeGBIE  t;.  HaYNE. 

BailiA  em-  TN  repIeviDf  the  Defendant  made  cognizance  as  the 
ployed  to  dis.  bailiff  of  Wm.  Turguand  and  CharUs  SOack,  assignees 
anear  need  of  the  estate  and  effects  of  Wm.  Spencer  EvanSf  a  bank- 
not  be  sworn  rupt,  &c.,  for  rent  accruing  to  Evam  and  his  assignees, 
IS  Ed  I  ^  under  a  demise  from  Evans  before  his  bankruptcy. 
0. 87.  The  Plaintiff  pleaded  in  bar,  that  the  Defendant^  by 

reason  of  any  thing  by  him  in  his  cognizance  ail^ged* 
ought  not  as  bailiff  to  acknowledge  the  taking  of  the 
goods  and  chattels  in  the  said  dwelling-house  in  which, 
&c«i  because  at  the  time,  when,  &c.,  the  Defendant  was 
not  a  bailiff  sworn  and  known  according  to  the  provi« 
sions  of  the  statute  passed  in  the  thirteenth  year  of  tke 
reign  of  Edward  the  First,  formerly  king  of  England^ 
and  entitled,  "  No  distress  shall  be  taken  but  by  bailifi 
sworn  and  known*!' 
Demurrer  and  Joinder. 

Bompas  Serjt,  in  support  of  the  demurrer. 

The  statute  IS  Ed.  1.  c.  37.,  which  requires  bailifis  to 
be  sworn,  does  not  make  a  distress  by  a  person  not  a 
bailiff  sworn  and  known  void  or  unavailable;  but  only 
subjects  the  party  making  it,  not  a  bailiff  sworn  and 
known,  to  an  action  and  punishment.  Besides,  the 
plea  does  not  aver  that  the  Defendant  was  a  bailiff 
to  whose  office  it  belonged  to  take  distresses;  and  this 
is  not  a  case  within  the  purview  of  the  statute,  or  the 
mischief  against  which  it  was  intended  to  provide. 

Stephen  Serjt.,  contra^  relied  on  the  express  words  of 
the  statute :    ^*  Forasmuch  also  as  bailifis,   to  whose 
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oflBoe  it  belongeth  to  take  distresses,  intending  to  grieve        1835. 

their  inferiors,  that  they  may  exact  money  of  them,  do 

send  strangers  to  take  distresses,  to  the  intent  that  they 

might  grieve  their  inferiors,  by  reason  that  the  parties, 

not  knowing  such  persons,  will  not  suffer  the  distresses 

to  be  taken ;  it  is  provided,  that  no  distress  shall  be 

taken  but  by  bailiffs  sworn  and  known/'     But 

TiKDAL  C.J.  and  the  whole  Court  were  of  opi- 
nion, that  the  statute  of  Westminster  did  not  apply  to 
hailiffii  employed  in  making  distresses  for  rent  in  arrear. 
Taking  the  thirty-seventh  chapter  in  conjunction  with 
the  thirty-sixth  and  thirty-eighth,  it  was  clear  that  the 
bflilifi  mentioned  in  the  thirty-seventh  cfarapter  were 
baiKfi  employed  by  the  lords  of  courts  ibr  compelling 
parties  to  follow  the  county,  hundred,  wapentake,  and 
other  like  courts,  and  not  bailiffs  distraining  for  rent, 
niis  appeared  to  be  the  opinion  of  Lord  Coke,  2  Inst. 
HS^  and  was  confirmed  in  Cro.  Eliz.  14. 

Judgment  for  Defendant. 


Flight  v.  Glossopf.  June  lo. 

^HE    declaration    stated   that  WiUiam  Abbott  and  An  agreement 

David  Egertoti,   before   and    at    the  time  of  the  ^*  Plaintiff 

making  of  the  agreement  thereinafter  mentioned,  were  p^^  ^qq^^  ^^ 

lawfully  possessed  of  the  Victoria  theatre^  and  the  two  the  81st  of 

Deoember 
ISM,  for  3131.  lent  by  him  on  the  26th  of  April  1834^  if  four  persons  named 
dMmld  be  aHve  on  the  3 1st  of  December,  and  that  Plaintiff  should  have  the  use 
of  two  boxes  at  the  V.  theatre,  in  the  intermediate  time,  gratuitoiisly,  but  if  either 
of  the  ftmr  persons  shoohl  die,  Phdntiff  should  pay  a  reasonable  som  for  the 
use  of  the  boxes,  Held,  not  an  agreement  running  with  the  land,  and  therefore 
not  binding,  as  to  the  use  of  the  boxes,  on  an  assignee  of  the  theatre. 
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boxes  thereof  in  the  agreement  thereinafter  mentioned, 
for  an  interest  therein  and  term  of  years  to  come  and 
unexpiredi  continuing  thenceforth  until  after  the  81st  of 
December  thereinafter  mentioned;  and  that  Abbott  and 
Egertofi  being  so  possessed,  on  the  26th  of  April  1884, 
by  a  certain  agreement  then  and  there  made  and  entered 
into  between  Abbott  and  Egerton  of  the  one  part  and 
the  Plaintiff  of  the  other  part,  and  now  brought  into 
Court,  — 

After  reciting  that  it  had  been  agreed  between  Abbott 
and  Egerton  and  the  Plaintiff  that,  in  consideration  of 
818/.  that  day  paid  by  the  Plaintiff  to  Abbott  and  Eger^ 
toriy  they  would  pay  to  the  Plaintiff  the  sum  of  860/.  on 
the  31st  of  December  1884,  if  all  of  them  and  one  Ba^ 
nister  Flight  should  be  living  on  any  part  of  that  day ; 
and  that  the  Plaintiff  should  till  the  said  81st  of  Decent- 
ber  1884,  if  all  of  them,  Abbott^  Egerton,  the  Plaintifi^ 
and  B»  Flight,  should  so  long  live,  or  so  long  during  the 
same  period  as  all  of  them  should  live,  have  the  free  use 
and  enjoyment  of  two  private  boxes  in  the  Victoria  the- 
atre aforesaid,  one  in  the  dress  circle,  and  the  other  in 
the  circle  immediately  above ;  and  that  if  all  of  them, 
Abbott,  Egerton,  the  Plaintiff,  and  Flight,  should  be 
living  on  any  part  of  the  said  SIst  of  December  1834, 
the  Plaintiff  should  not  pay  any  thing  for  the  use  of 
the  said  boxes ;  but  if  either  of  them  should  die  be- 
fore that  day,  the  Plaintiff  should  make  such  com- 
pensation for  the  use  of  the  said  boxes  during  the  time 
he  should  have  been  entitled  thereto  as  should  be  just 
and  reasonable ;  and  reciting  that  the  payment  of  the 
said  sum  of  8^0/.,  should  it  become  payable,  had  been 
secured  by  the  joint  and  several  warrant  of  attorney  of 
Abbott  and  Egerton,  bearing  even  date  with  the  said 
agreement,  authorizing  certain  attornies  of  the  Court  of 
Common  Pleas  to  enter  up  a  judgment  against  then\  or 
either  of  them  in  that  court  for  the  sum  of  785/.,  in  an 
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actioo  of  debt  at  the  suit  of  one  Jonathan  Marchant^        18S5. 
wttii  such  defeazance  as  was  therein  indorsed ;  — 

Atixat  and  Egerton  respectively  agreed  with  the 
Plaintiff  that  thenceforth  until  the  3 1st  of  December 
ISS4|  if  all  of  themi  AhbotU  Egerton^  the  Plaintiff,  and 
Bight^  should  so  long  live,  or  so  long  during  such  period 
IS  all  of  them  should  live,  he  the  Plaintiff,  and  such 
persons  as  he  should  appoint,  should  have  the  free  use 
and  enjoyment  of  two  private  boxes  in  the  Victoria 
theatre  aforesaid,  one  of  them'  in  the  dress  circle  and  the 
other  of  them  in  the  circle  immediately  over  the  dress 
circle,  on  every  night  that  the  said  theatre  should  be 
open  for  any  performance  or  entertainment,  except  only 
on  benefit  nights ;  and  that  if  all  of  them,  Abbott,  Eger* 
ten,  the  Plainti£^  and  Flighty  should  be  living  on  any 
part  of  the  31st  of  December  1834,  then  the  Plaintiff 
should  not  pay  any  thing  for  such  use  and  enjoyment  of 
the  said  boxes;  but  that  if  either  of  them  should  die 
before  that  day,  then  the  Plaintiff,  or  his  executors  or 
administrators,  should  pay  to  Abbott  and  Egerton,  or 
their  executors  or  administrators,  such  compensation 
for  the  use  and  enjoyment  of  the  said  boxes  during  the 
time  he  should  have  been  entitled  thereto  as  should  be 
JQSt  and  reasonable ;  which  compensation,  in  the  last- 
mentioned  case,  he  the  Plaintiff  thereby  agreed  to  make 
and  pay  accordingly;  as  by  the  agreement  (reference 
being  thereunto  had)  would,  amongst  other  things,  more 
folly  and  at  large,  appear: 

That  Abbotti  Egerton,  the  Plaintiff,  and  Flight  were 
still  living :  That  afterwards,  and  whilst  the  Defend- 
ant had  notice  of  the  said  agreement  and  the  terms 
and  conditions  thereof,  the  interest  and  term  of  years 
of  Abbott  and  Egerton  of  and  in  the  said  theatre,  and 
all  their  estate,  property,  claim,  and  demand  of  and  in 
the  said  theatre,  and  the  two  boxes  thereof,  by  assign- 
ment thereof,  came  to  and  vested  in  the  Defendant. 
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18S5.       wd  the  DdTendant,  by  virtue  thereof  then  end  there  en- 
tered into  and  upon  the  said  theatre  and  two  boMi 
afore9aid»  and  became  and  was  possessed  theteof  fi^  the 
residue  of  the  interest  and  term  oSAbbUt  and  S§orim 
therein,  and  of  their  reversionary  interest  of  and  in  the 
said  theatre,  and  of  and  in  the  said  boxes  granted  as 
aforesaid ;  that  although  the  Plaintiff  had  alwaya-  from 
the  time  of  the  making  of  the  said  agreement  hitberio 
performed  and  fulfilled,  and  been  ready  and  wiUiiig  to 
perform  and  fulfil  all  things  in  the  said  agiwameni  «n 
bis  part  and  behalf  to  be  performed  and  fulfilled,  ^ 
which  the  Defendant  had  notice  $  yet  the  Defendant, 
well  knowing  the  premises,  but  intending  to  injure  the 
Plaintiff  in  the  use  and  enjoyment  of  his  said  bos^ 
afterwards  and  whilst  he  the  Defendant  was  so  posiess^ 
of  the  said  theatre,  (o  wit,  on,  &c.  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the 
commencement  of  this  suit,  refused  to  permit  or  allow 
the  Plaintiff  and  such  persons  as  he  appointed,  the  «te 
and  enjoyment  of  either  of  the  said  boxes  on  any  ni|^M 
that  the  said  theatre  was  open  for  perfi^rmance  and  en* 
tertainment,    the    same   not    being  a  benefit  night: 
that  on  divers,  to  wit,  ten  of  the  nights  when  the  said 
theatre  was  open  for  performance  and  entertainment, 
but  one  of  the  said  nights  being  a  benefit  night,  the 
Defendant  wholly  refused  to  the  Plaintiff  the  use  and 
enjoyment  of  either  of  the  said  boxes;   and  that  op 
the  rest  of  the  said  nights,  to  wit,  twenty  nights,  when 
the  said  theatre  was  also  open  for  performance  and  en- 
tertainment, not  one  of  the  said  nights  being  a  benefit 
night,  the  Defendant  wholly  refused  to  the  persons  whom 
the  Plaintiff  appointed  the  use  or  enjoyment  of  either  of 
the  said  boxes:  and  that  the  Defendant  on  those  nights 
req>ectively  gected,  expelled,  thrust  out,  and  evicted  the 
Plaintiff,  and  the  persons  whom  the  Plaintiff  on  those 
nights  respectively  appointed ;  whereby  the  Plaintiff  had 
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I  gtMdy  injured  and  prevented  from  having  the  use       18S5. 
iMMJo^rtnent  of  his  said  boxes ;  and  thereby  the  Defend- 
tnt  broke  die  said  covenant  entered  into  between  Abbott^ 
Sgert^n^  and  the  Plaintifl^  as  aforesaid,  to  the  damage  of 
ihe'PhimiroflOOO/. 

The  Defendant,  after  setting  out  on  oyer  the  deed 
kctween  the  Plaintiff  and  j^U)oti  and  Egeriout  pleaded 
«^Tbat  at  the  time  of  making  the  agreement  thera 
were,  and  liienee  hitherto  had  been  more  than  one 
private  box,  to  wit,  five  private  boxes  in  the  dress  circle 
tfttje  Vitiorin  Theatre;  and  there  were  more  than  one 
private  box,  to  wit,  five  private  boxes  in  the  circle 
immediately  over  the  dress  ch'cle  in  the  said  Victoria 
Tkeaire^  in  the  agreement  mentioned. 

Replication.  That  of  the  said  five  private  boxes  in 
the  dress  ctrde,  and  of  the  said  five  private  boxes  in 
the  circle  immediately  over  the  dress  circle,  the  said 
Defendant,  on  the  nights  in  the  declaration  mentioned 
tetpectrvely,  refused  the  use  or  enjoyment  to  the  Plain- 
fflr,  and  the  persons  whom  the  Plaintiff  appointed,  of 
two  private  boxes  in  the  said  theatre,  one  of  them  in 
the  said  dress  circle,  and  the  other  of  them  in  the  circle 
immediately  over  the  dress  circle,  or  of  either  of  them, 
and  then  and  there  wholly  withheld  the  use  and  enjoy- 
ment of  the  said  boxes,  and  of  each  of  them,  from  the 
Plaintiff  and  the  said  persons  whom  he  appointed  re^ 
spectively,  in  manner  and  form  as  the  Plaintiff  had 
above  in  bis  declaration  in  that  behalf  alleged,  contrary 
to  the  said  covenant  of  Abbott  and  'Egerton  in  the 
declaration  mentioned. 

Demurrer  and  joinder. 

W.  H.  Watson  in  support  of  the  demurrer  contended, 
that  the  covenant  by  Abbott  and  Egerton  was  a  mere 
personal  covenant,  which  did  not  run  with  the  land,  or 
bind  the  assignee. 

▼or.  II.  K 
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189f.  Hoggins,  conird.    The  covenant  declared  on  is  a 

licence    to  enter  the  covenantor's    land;    Taj^  v* 
Waters  (a);  and  according  to  Bae.  Mr.  Leases^Hn^f 
and  the  authorities  cited  in  the  margin,  such  a  licence 
may  be  pleaded  as  a  lease.     Had  there  been  no  deed» 
the  Plaintiff  would  have  had  his  remedy  against  the 
assignee  of  the  reversion,  in  an  action  on  the  case; 
Ti^lor  y.  Waters.    The  deed  executed  by  JbbM  and 
Mgerton  enables  him  to  sue  in  covenant;   for  formal 
words  are  not  necessary  to  constitute  a  covenant,  and 
the  effect  of  the  deed  declared  on  is,  that  the  Plaintiff 
shall  enjoy  the  boxes  at  the  theatre,  with  liberty  to 
enter  the  premises.    In  Vyxyan  v.  Arthur  (&},  a  covenant 
to  render  suit  to  a  mill  was  held  to  run  with  the  land* 
So,  in  Jourdain  v.  Wilson  (r),  a  covenant  by  a  lessor,  to 
•apply  two  houses  with  good  water  at  a  rate  therein 
mentioned  for  each   house.    To  the  same  effect  are, 
Coles^s  case  (<2),  Earl  qfPartmore  v.  Bunn  (^),  Buckeriige 
V.  Ingram*  (g)     If  rent  had  been  reserved  for  the  boxe% 
the  Defendants  as  assignees  of  the  reversion  might 
have  sued  the   Plaintiff:    he  therefor^   reciprocally, 
must  have  his  remedy  against  them. 

W.  H.  Watson.  No  authority  has  been  cited  in  sup- 
port of  that  proposition.  But  this  deedt  instead  of 
amounting  to  a  lease  or  licence,  is  no  other  than  a 
contrivance  to  obtain  more  than  five  per  cent,  upon  a 
loan  of  money;  or  if  a  licence,  it  failed  to  confer  any 
interest  or  estate ;  for  it  is  not  a  licence  to  enter  any 
specific  box,  but  two  boxes  generally;  and  in  all  the 
cases  in  which  a  licence  has  been  held  to  operate  as  a 
lease,  an  interest  has  passed,  creating  a  privity  of  estate. 
No  such  interest  was  created  here.  In  order  to  be 
binding  on  the  assignee  of  the  reversion,  a  covenant 

(a)  7  Taunt.  374.  (d)  1  SaVt.  I96. 

(ft)  1B.6^C,  410.  le)  IB.SfC.  694. 

fe)  4iB.SfAld.  266.  (g)  2  Fes.  652. 
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mast  afiect  the  nature  and  quality  of  the  thing  demised,        1885. 
and  there  moat  be  a  privity  of  estate  between  the  as- 
•^ee  and  the  covenantee.       Spencer^ $  ease  (a).  Bally 


PXitOHT 

V.  WMs{b\  Webb  v.  Rus9eU{c\   Milnes  v.  Branek{d}^     Gmmo#i>. 
nd  the  authorities  there  cited. 


TiNBAL  C.  J.  Without  entering  into  any  nice  dia* 
tinctiona  on  the  cases  cited,  it  is^  sufficient  to  say  that 
this  is  a  mere  personal  covenant;  in  effect,  a  covenant 
la  pay  money  borrowed.  In  consideration  of  3 1 3/.  paid 
by  the  Plaintiff  on  the  26th  of  April  18S4  to  Abbott  and 
Egeriotij  they  agreed  to  pay  the  Haintiff  seol.  on  the 
81st  of  December  1884,  if  Abbott^  Egerton,  the  Plaintiff, 
and  l^ight  should  be  living  on  that  day ;  and  that  till 
that  day,  if  they  should  all  live  so  long,  the  Plaintifi^ 
should  have  the  use  of  two  private  boxes  in  the  theatre 
without  paying  any  thing  for  them ;  but  if  either  of  the 
parties  should  die^  the  Plaintiff  should  pay  a  reasonable 
compensation  for  the  use  of  the  boxes. 

The  use  of  the  boxes  is  only  thrown  in  as  a  kind  of 
bomu.  Why  then  are  we  to  split  the  covenant,  and  say 
that  part  of  it  applies  to  land,  and  part  to  personalty^ 
when  we  see  that  it  is  no  more  than  a  covenant  to  pay 
money  on  a  given  day,  the  lender  having  the  use  of  the 
boxes  in  the  mean  time  ? 

If  it  were  necessary  to  go  further,  we  might  observe 
that  this  deed  does  not  pass  an  interest  in  any  specific 
part  of  the  theatre,  or  a  licence  to  enter  and  continue  on 
any  specific  part :  and  it  would  be  carrying  the  doctrine 
of  covenants  running  with  the  land,  far  indeed,  to  say 
that  so  general  an  agreement  is  binding  on  the  assignee. 
It  is  a  covenmit  on  which  the  Plaintiff  might  sue  Abbott 
and  Egerton^  and  nothing  more.  Lord  Coke  says, 
5Bep.  16.  b.,     <^  Although  the  covenant  be  for  him 

(a)  5  Eep.  l6.  (c)  8  T.  R.  898. 

(ft)  8  WiU. 25.  (d)  SM.S^S.SU. 
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and  his  assigns,  yet  if  the  thing  to  be  done  be  merely 
collateral  to  the  land,  and  doth  not  touch  or  concern 
the  thing  demised  in  any  sort,  there  the  assignee  shall 
not  be  charged*  As  if  the  lessee  covenants  for  him  and 
his  assigns  to  build  a  house  upon  the  land  of  the  lessor^ 
which  is  no  parcel  of  the  demise,  or  to  pay  any  collateral 
sum  to  the  lessor,  or  to  a  stranger,  it  shall  not  bind  the 
assignee,  because  it  is  merely  collateral,  and  in  no 
manner  touches  or  concerns  the  thing  that  was  demised, 
or  that  is  assigned  over;  and  therefore  in  such  case 
the  assignee  of  the  thing  demised  cannot  be  charged 
with  it,  no  more  than  any  other  stranger." 


Park  J.  I  am  of  the  same  opinion.  This  deed  is 
no  more  than  a  cloak  for  usurious  dealing;  a  mere 
personal  contract  arranging  the  terms  of  a  loan  firom 
the  Plaintiff  to  Abbott  and  Egerton. 

Gaselee  J.  concurred.  ^ 


Vaughan  J.  It  is  impossible  to  maintain  this  action 
agiunst  the  Defendant  unless  on  privity  of  contract  or 
privity  of  estate.  It  cannot  be  said  that  there  is  any 
privity  of  contract  between  him  and  the  Plaintiff;  and 
as  for  privity  of  estate,  the  deed  passed  no  interest  in 
any  part  of  the  theatre- 
Judgment  for  the  Defendant* 
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Twining,  Demandant ;  Lowndes,  Tenant.         ^^^  !<>• 

nr^HE  Tenant  demurred  to  the  count  in  this  writ  of  The  Court 
right,  on  the  ground  that  it  did  not  sufficiendy  ^©^cdthc 
shew  how  the  Demandant  was  heir ;  but  the  Court  being  ^^t  of  right 

of  opinion  that  the  objection  was  not  well  founded,  to  withdraw  a 

demurrer,  and 
plead  de  novo. 
22.  F.  Richards^  for  the  Tenant,  prayed  leaye  to  with- 
draw the  demurrer  and  plead  de  tuwo. 

.  Taddjf  Seijt.  for  the  Demandant  opposed  this  on  the 
ground  that  it  was  an  indulgence  never  granted  in  a 
writ  of  right 

TiKDAL  C.  J.  I  am  not  aware  of  any  decided  case 
in  which  the  application  has  not  been  made  by  the  de- 
mandant; and  Charlwood  v.  Morgan  (a),  shews  that  die 
principle  on  which  the  Court  acts  in  these  cases  is  to 
discourage  disturbance  of  ancient  possession ;  but  here 
the  Tenant  himself  proposes  to  withdraw  an  obstacle  to 
die  Demandant's  claim. 

Park  J.  There  is  great  reason  for  distinguishing 
between  applications  on  the  part  of  the  Demandant,  and 
applications  on  the  part  of  the  Tenant.  After  a  posses- 
sion of  near  sixty  years,  the  Tenant  ought  not  to  be 
taken  by  surprise. 

Leave  granted  to  withdraw  the  demurrer  and 
plead  de  naoo^  on  payment  of  costs. 

(a)  lN.IL64t. 
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June  10.  Elliotson  V.  Feetham  atid  Another. 

To  oaM  for  t  HHHE  declaration  stated,  that  the  Plaintiff  before  and  at 
noiBynuistoce  ^1^^  ^ji^^  ^f  committing  the  grievance  therein-after 

tiff's  dweU-  mentioned,  was,  and  from  thence  hitherto  bad  been* 
ing-hoiue,  and  still  was  lawfully  possessed  (for  the  rest  and  residiM 
Bosseflsedof  ^^  ^  certain  term^  whereof  eleven  years  and  upwards 
for  a  term  of    were  yet  to  come  and  unexpired,)  of  a  certain  messaage 

years,  pica,      ^j.  dwellinir-house,  with  the  appurtenances,  situate  in 

that  Defend.      ,  .  ^  \  ^    J,  rr  «  -l 

ants  had  been  ^"®  parish  of  Si.  Creorge,  Hanover  Sqttarej  in  the  county 

possessed  of  of  Middlesex^  in  which  said  messuage  or  dwelling-bouse 

certain  work-  ^j^j^  ^j^^  appurtenances,  the  Plaintiff  and  hia  family 

which  the  during  all  the  time  aforesaid  inhabited  and  dwelt;  and 

noise  was  that  the  Plaintiff  had  for  and  during  all  the  time  afore- 

years  before  ^^^  used,  exercised,  and  carried  on,  and  still  did  ex* 

the  Plaintiff  ercise  and  carry  on  the  profession  of  doctor  of  medicine 

^*tii^te^  and  physician  at  and  in  the  said  messuage  or  dwelling* 

in  his  house,  house.     That  the  Defendants  before  and  at  the  time  of 

and  that  they   committing  the  said  grievance,  and  from  thence  hitherto, 

had  always 

during  that      ^^^  possessed  of  certain  workshops,  and  of  a  certain 

time  made  tbe  manufactory  for  the  working  of  iron,  and  for  the  making 

noise  ^"  ^®"-  and  manufacturing  of  ironmongery  goods,  situate  near 

was  necessary    ^o  the  said  messuage  or  dwelling-house,  with  the  appur- 

for  carrying      tenances  of  the  Plaintiff;  nevertheless,  the  Defendants 

Held  ill.       '  being  so  possessed  of  the  said  workshops  and  manu** 

factory,  and  well  knowing  the  premises  aforesaid,  but 

^<}^        contriving,  and  wrongfully  and  unjustly  intending  to 

injure  the  Plaintiff,  and  to  interrupt,  disturb,  disquiet, 

and  annoy  him  and  his  family  in  the  peaceable  and 

quiet  possession,  use,  occupation,  and  enjoyment  of  the 

said  messuage  or  dwelling*house,  with  the  appurtenances, 

and  also  to  injure,  interrupt,  and  disturb  him  in  the 

exercise  of  his  profession  aforesaid,  whilst  the  Plaintiff 
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was  so  possessed  of  his  said  messuage  or  dwelling-bouse^ 
with  the  appurtenances,  and  so  inhabited  and  dwelt 
therein  with  his  family,  and  whilst  he  so  used,  exei^ 
cised,  and  carried  on  his  said  profession  therein  as 
aforesaid,  to  wit,  on  the  20th  of  July  1831,  and  on 
other  days  and  times  between  that  day  and  the  com* 
mencement  of  this  suit,  wrongfully  and  unjustly  made 
and  caused  to  be  made  in  their  said  workshops  and 
manufactory  divers  large  fires,  and  also  divers  loud^ 
heavy,  jarring,  varying,  agitating,  hammering,  and  hal- 
tering sounds  and  noises,  although  they  the  Defendants 
were  on  those  several  days  and  times  aforesaid  urged 
and  requested  to  desbt  therefrom ;  by  means  of  which 
said  several  premises,  the  Plaintiff  and  his  family  were 
greatly  disturbed  and  disquieted,  incommoded,  inter- 
rupted, and  annoyed  in  the  peaceable  and  quiet  po»> 
session,  use,  occupation,  and  enjoyment  of  the  said 
messuage  or  dwelling-house  with  tlie  appurtenances; 
and  the  said  messuage  and  premises  of  the  Plaintiff 
had  been,  and  were  by  means  of  the  several  premises 
aforesaid  greatly  lessened  in  value;  and  also  by  means 
of  the  said  several  premises,  the  Plaintiff  for  and  during 
aU  the  time  aforesaid  had  been  greatly  dbturbed,  inter* 
rupted,  and  prevented  from  exercising  and  carrymg  on 
his  said  profession  in  ho  ample  and  beneficial  a  manner 
as  he  otherwise  might  and  would  have  done. 

Plea*  That  the  Defendants  were  possessed  of  their  said 
workshops  and  manufactory  in  the  declaration  mentioned^ 
long,  to  wit,  for  the  space  of  ten  years,  before  the  Plain- 
tiff became  possessed  of  his  said  term  of  and  in  the  said 
messuage  or  dwelling-house,  with  the  appurtenances,  in 
the  dedaration  mentioned;  and  that  the  Defendants 
always,  from  the  time  at  which  they  so  became  possessed 
of  their  said  workshops  and  manufactory  down  to  and 
until  the  Plaintiff  so  became  possessed  of  his  messuage 
or  dwelling-house,  with  the  appurtenances  as  aforesaid^ 
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used,  exercised,  and  carried  on  the  said  trade  and 
business  of  ironmongers,  and  worked  iron,  and  made 
and  manu&ctured  ironmongery  goods  in  their  said 
workshops  and  manufactory  without  any  let,  suit,  inter- 
ruption, molestation,  or  complaint,  by  or  on  the  part 
of  the  owners  or  occupiers  of  the  said  messuage  or 
dwelling-house  now  of  the  said  Plaintiff;  and  that  the 
Defendants,  from  the  time  the  Plaintiff  so  became  po»* 
sessed  of  his  said  messuage  or  dwelling-house,  hitherto^ 
had  continued  to  use,  exercise,  and  carry  on  the  said 
trade  and  business  of  ironmongers,  and  to  work  iron, 
and  make  and  manufacture  ironmongery  goods  in  their 
said  workshops  and  manufactory,  in  the  same  manner 
as  they  bad  always,  from  the  time  of  their  becoming 
possessed  of  their  said  workshops  and  manufactory^ 
down  to  and  until  the  time  when  the  said  Plaintiff  so 
became  possessed  of  his  said  messuage  or  dwelling-house, 
been  used  and  accustomed  to  do,  and  without  making 
or  causing  to  be  made  in  their  said  workshops  and 
manufactory  larger  fires,  or  louder,  heavier,  more 
jarring,  varying,  or  agitating,  hammering,  or  battering 
sounds  or  noises,  than  the  Defendants  had  during  all 
the  previous  time  been  accustomed  to  do,  or  than  were 
necessary  and  requisite  to  enable  them  to  carry  on  their 
said  trade  and  business,  in  and  upon  their  said  work- 
shops and  premises,  in  the  same  manner  as  they  had 
always  theretofore  been  used  and  accustomed  to  do. 

Replication.  That  though  true  it  is  that  the  De- 
fendants were  possessed  of  their  said  workshops  and  ma- 
nufactory in  the  declaration  mentioned  before  the  Plain* 
tiff  became  possessed  of  his  said  term  of  and  in  the  said 
messuage  or  dwelling-house,  with  the  appurtenances  in 
the  declaration  also  mentioned,  nevertheless  such  term 
as  aforesaid  was  created  and  granted  long,  to  wit,  for 
the  space  of  four  years  before  the  said  Defendants  were 
possessed  of  their  said  workshops  and  manufactory  in 
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the  declaration  mentioned;  and  before  they  used,  exer-  16S6. 
cTsed,  or  carried  on  the  said  trade  and  business  of 
ironmongers,  and  worked  iron,  and  made  and  manu- 
fiictured  ironmongery  goods  therein  as  aforesaid;  and 
that  the  Defendants  since  the  Plaintiff  became  possessed 
of  the  said  term  of  and  in  the  said  messuage  or  dwelling- 
house,  with  the  appurtenances  as  aforesaid,  to  wit,  on 
the  several  days  and  times  in  the  declaration  mentioned^ 
committed  the  said  several  grievances  therein  mentioned 
and  above  complained  of. 
Demurrer  and  joinder. 

Hoggins  being  called  on  to  support  the  plea,  contended 
that  as  the  Plaintiff,  by  his  own  shewing  on  the  repli*- 
cation,  had  come  to  the  nuisance,  he  could  not  succeed 
in  this  action :  Leeds  v.  Skakerly  {a) :  But 

The  Court  intimating  that  the  Defendants  should  at 
feaat  have  alleged  a  holding  of  twenty  years*  durMion, 
jodgB&ent  was  given  for  the  Plaintiff  with  leave,  however^ 
to  the  Defendants  to  amend,  upon  their  producing  such 
an  affidavit  as  should  satisfy  the  Court  they  had  a  right 
to  plead.  When  the  case  was  mentioned  again,  no 
affidavit  being  produced,  the  C!onrt  directed  the  judg-^ 
ment  to  be  entered  for  the  Pbintiff. 

Judgment  for  the  Platnti£ 

(a)  Cro*  Eliz.  75U 
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Groom  and  Others,  Assignees,  &c.  of  George 
DiACK,  a  Bankrupt,  t;.  Mealey. 

To  a  deelanu  H^HE  Plaintifis  declared  that  the  Defendant  on  the  Ist 

^\>  ^^^  i»  ^  of  January  1835  was  indebted  to  the  Plaintifls,  as 

by  the  Msign«  ^^  ^ 

CM  of  a  bank-  assignees  of  George  Diack  a  bankrupt,  in  100/*  tor  money 

rapt  for  before  then  received  by  the  Defendant  for  the  use  of  the 

'"^^bv*  Plaintifl^  as  such  assignees  as  aforesaid ;  and  in  100/.  for 

Defendant  to  money  then  found  to  be  due  frofh  the  Defendant  to  the 

wT  ^'f^  Plaintiffs  as  such  assignees,  on  an  account  stated  betweea 

assignees,  the  Defendant  and  the  Plaintiffs  as  such  assignees ;  by 

plea,  that  the  means  whereof  and  of  the  same  two  several  sums  of 

f     W^bank  "^^°®y  being  and  remaining  due  and  unpaid,  an  action 

luptcy  was  had  accrued  to  the  Plaintiffs,  as  assignees  as  aforesaid,  to 

indebted  to  demand  and  have  of  and  from  the  Defendant  the  same 
Defendant  in  i  rf»  t  •  *• 

a  ffreater  sum  ^^^  several  sums  of  money,  makmg  together  the  sbm  of 

upon  an  ac-  2002. :  yet  the  Defendant,  though  often  requested  so  to 
^Jted^**  do,  had  not  as  yet  paid  the  said  sum  of  200i  or  any 
tween  them,  part  thereof,  to  the  Plaintiffs,  assignees  as  aforesaid,  but 
and  that  bad  wholly  refused  and  still  refused,  to  the  damage  of 

was  willing      ^^  Plaintiffs,  as  assignees  as  aforesaid,  of  100/. 
to  allow  .    The  Defendant  pleaded,  that  the  said  George  Diack 

t  ^  ^  t  ^^^^^^  *°*^  *^  ^^  ^'™®  ^^  ^^^  becoming  banknipt,  was 
such  debt  the  indebted  to  the  Defendant  in  300/.  for  money  before 
debt  claimed  then  found  to  be  due  from  the  said  G.  Diack  to  the  De- 
ration Held  ^®"^<^i^^  xx^n  an  account  before  then  stated  between 
ill.  them;  which  said  sum  of  300/.  was  still  wholly  unpaid; 

and  the  Plaintiffi  as  assignees  as  aforesaid,  before  and  at 
the  commencement  of  this  suit,  were  and  still  continued 
indebted  to  the  Defendant  in  the  amount  thereof; 
which  ^aid  sum  of  money  so  due  from  the  Plaintiffs,  as 
assignees  as  aforesaid,  to  the  Defendant,  exceeded  the 
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amount  of  the  debt  owing  from  the  Defendant  to  the  18S5* 
Plainti£&  as  assignees  as  aforesaid ;  and  the  Defendant 
thereby  o£fered  to  set  off  and  allow  to  the  Plaintiffs  as 
soch  assignees,  the  full  amount  of  the  said  debt  in  the 
declaration  mentioned  out  of  the  debt  so  due  from  the 
Plaintiffi,  as  assignees  as  afbresaidi  to  the  Defendant^ 
according  to  the  form  of  the  statute  in  such  case  pro- 
Tided:  and  that,  the  Defendant  was  ready  to  Terify, 
wherefore  he  prayed  judgment,  &c. 
Demurrer  and  joinder. 

Henders&n  in  support  of  the  demurrer. 

The  plea  is  ill :  for  a  debt  due  from  the  bankrupt 
before  his  bankruptcy  cannot  by  law  be  set  off  in  an 
action  brought  by  assignees  on  a  contract  with  them-» 
selves  and  in  the  character  of  assignees.  Eidout  t. 
Brm^h*  {a) 

Mansdj  contrd.  There  is  nothing  in  the  declaration 
to  shew  that  the  sum  for  which  the  Plaintiffs  sue  was 
not  received  by  the  Defendant  before  the  bankruptcy  of 
Diack:  for  supposing  it  to  have  been  received  by  the 
Defendant  for  Diack  before  his  bankruptcy,  it  would, 
after  his  bankruptcy,  remain  in  the  hands  of  the  De^ 
fendant  as  money  received  to  the  use  of  Diadfs  as- 
signees. And  according  to  the  fiftieth  section  of  6  G.  4. 
c.  16.9  every  debt  provable  under  the  commission  may 
be  the  subject  of  set-off  against  any  demand  on  the  part 
of  the  bankrupt. 

Henderson,  The  money  which  the  Defendant  is 
charged  with  having  received,  if  received  before  the 
bankruptcy  of  Diacky  must  have  been  received  on  a 
fraodolent  preference;   otherwise  it  could  not  be  de* 

(a)  Cawp^lSS. 
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1885.       scribed  as  received  to  the  use  of  the  assignees.     It  is 

therefore,  even  on  the  supposition  now  started,  a  debt 

VRooK       J^^  ^  ii^g  assignees  in  their  own  right;  and  there  is 
Mbauet.     no  mutuality  in  the  way  of  set-off  between  such  a  debt 
and  a  debt  accruing  to  the  Defendant  from  the  bank- 
rupt before  his  bankruptcy. 

TiNDAL  C.  J.  The  first  point  is,  what  is  the  import 
and  meaning  of  the  right  in  which  the  Plaintiffs  claim  a 
sum  as  money  received  by  the  Defendant  for  the  use  of 
the  Plaintiffs  as  assignees  ?  Primd  facie^  those  words 
import  that  the  money  was  received  by  (he  Defendant 
after  the  bankruptcy  of  DiacL  But  it  is  also  true 
that,  under  some  circumstances,  the  Plaintifis  might 
recover  money  received  by  the  Defendant  before  the 
bankruptcy,  as  money  received  to  their  use*  If  such 
were  the  case  here,  it  had  been  easy  for  the  Defendaat 
to  have  said  that  the  sum  for  which  the  Plainti£&  sue 
was  received  by  him  before  the  bankruptcy.  As  the  plea 
is  not  so  restricted,  I  think  it  is  bad. 

The  rest  of  the  Court  concurred  in  giving 

Judgment  for  the  Plaintiffs. 


June  12.  Beck,  One,  &c.  v.  Mordant,  Executor. 

A  DefeDdant  HPHIS  was  an  action  on  an  attorney's  bill.  The 
in  an  action  Defendant,   after  suffering  judgment  by  default^ 

ney*»  hill  "  being  let  in  to  plead  upon  an  affidavit  of  merits,  pleaded, 
being  let  in  first,  non  assumpsit;  secondly,  no  bill  delivered  pur- 
lo  plead  on  an 

affidavit  of  merits  after  euSerifig  judgment  by  default^  is  not  permitted  to  plead 
that  no  bin  has  been  delivered  puraoant  to  the  statute. 


Beok 
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suant  to  statute ;  thirdly,  a  composition  between  Defend-        I8S5. 
ant  and  his  creditors;  fourthly,  a  set-o£P.    Whereupon 

A  judge*s  order  having  been  obtained  to  confine  De- 
fendant to  his  first,  third,  and  fourth  pleas,—  Mordant. 

A  rule  nisi  was  granted  to  set  aside  this  judge's  order ; 
when 

&ephen  Seijt.  and  fVaddingion  shewed  cause  upon  an 
affidavit  which  disclosed  that  the  greater  part  of  the 
Plaintiff's  demand  was  for  items  not  taxable,  and  that 
his  bill,  though  not  formally  signed  according  to  the 
statute,  had  been  delivered  three  months  before  the  ac- 
tion, and  no  objection  had  been  made. 

Under  these  circumstances  they  contended  that  the 
second  plea  was  foreign  to  the  merits  of  the  cause,  and 
therefore  ought  not  to  be  allowed,  when  the  Defendant 
had  been  let  in  to  plead  after  a  judgment  by  default. 

W*  //•  Watson,  contri,  argued  that  this  was  a  plea  to 
the  merits,  for  the  legislature  would  not  have  required  a 
formal  delivery  of  an  attorney's  bill,  if  the  affording  an 
opportanity  of  taxation  had  not  been  deemed  essential 
to  the  merits  of  an  action  by  an  attorney  for  the  amount* 
But 

The  Court  being  clearly  of  opinion  that  under  the  cir- 
cumstances this  was  not  a  plea  to  the  merits,  the  rule  for 
setting  aside  the  judge's  order  was 

Dischai^ged. 
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^^ne  12.  BOWDIDOE  V.  SlAN£Y« 

An  applica.     HPHE  writ  of  summons  in  this  case  was  served  on  the 

^^^^y  Defendant  on  the  11th  of  April,  and  the  amount 

on  payment     indorsed  to  be  paid  for  deU  was  Si.  lOf.    The  Plaintiff 

of  debt  and      sued  in  assumpsit. 

^JJJg'^JJj^J^       The  cause  of  action  stated  in  the  decUration  was  the 

Amrdays  after  damage  incurred  by  the  breach  of  an  engagement  to  pay 

MrWce  of         ^  one  Richmond  a  sum  of  44Z.  lOx.  which  the  Plaintiff 
process* 

bad  placed  in  the  Defendant's  hands  to  discharge  a  debt 

and  damages  which  Richmond  was  seeking  to  recover 

from  the  Plaintiff. 

On  the  22d  of  May  the  Defendant  obtained  a  judge's 

order  to  stay  all  further  proceedings  in  this  cause  upon 

payment  of  8/.  105.,  the  sum  indorsed  upon  the  writ  of 

summons,  together  with  costs  to  be  taxed. 

Ckarmell  obtained  a  rule  nisi  to  rescind  this  order,  on 
the  ground  that  the  sum  indorsed  on  the  writ  of  sum- 
mons was  the  balance  of  the  debt  due  from  the  Defend- 
ant to  the  Plaintiff,  but  that  the  Plaintiff  sought  also  to 
recover  as  damages,  expences  occasioned  to  him  by  the 
Defendant's  breach  of  promise.  He  further  objected  that 
the  order  had  been  obtained  too  late,  the  rules  Mick.t 
3  fV.  4*  and  HiL  2  fV.  4.  prescribing  that  **  upon  the 
copy  of  any  process  served  for  the  payment  of  any  debt, 
the  amount  of  the  debt  shall  be  stated,  and  the  amount 
of  what  the  Plaintiff's  attorney  claims  for  the  costs  of 
such  suit  or  process,  arrest,  or  copy  and  service,  and  at- 
tendance to  receive  debt  and  costs ;  and  that,  upon  pay- 
ment thereof  within  four  days,  to  the  Plaintiff,  or  his 
attorney,  further  proceedings  will  be  stayed." 
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Bajfley  shewed  cause.  Although  the  proceedings  in 
this  cause  should  be  stayed,  the  Plaintiff  will  not  be  pr^ 
eiaded  from  recovering,  in  another  action,  any  sum  un- 
paid to  which  he  may  be  entitled.  Seddon  v.  Tulap  (a), 
You9ig  V.  Mw^  (b),  Bagot  v«  Williams,  (c)  But  die 
Plaintiff's  application  amounts  in  substance  to  an  ap- 
plicacion  to  amend  the  indorsement  on  the  writ  of  sum- 
moDSy  which  cannot  be  done ;  Trotter  v.  Bass*  (d)  As 
to  the  date  of  the  judge's  order,  the  rule  is  directory 
only,  not  imperative. 


143 
1885. 
BewiMscB 
SiiAiiBy. 


TiKDAL  C  J.  The  rule  under  which  proceedings  are 
to  be  stayed  on  payment  to  the  Plaintiff  or  his  attorney  of 
the  amount  of  debt  and  costs  stated  upon  the  copy  of 
process  served  on  the  Defendant  is  limited  by  the  con- 
dition that  the  payment  be  made  within  four  days : 

Here  the  order  for  payment  was  not  obtained  till  after 
a  much  longer  period.  The  present  rule  therefore  must 
be  made 

Absolute. 


(a)  6  r.  R.  607. 
(»)  4iir.^^  1^.188. 


Green  r.  Glassbrook. 


June  12. 


TTNDER  a  writ  of  ^.  fa.  in  this  causey  indorsed  to  where  Plain- 
levy  4502.  15*.,  the  sheriff  seized  property  of  the  tiff 's  attorney 
Defendant  to  the  amount  of  SIS/.  115.,  at  which  price  eeased  to  act 
the  Defendant's  landlord  purchased  it  upon  the  Plaintiff  for  Plaintiff 
and  Defendant's  consenting  that  96/-  45.  6rf.  due  from  ^^^^^^^ 

Defendant  and  caused  the  under-sheriff  to  return  on  tLfi.Jh.9.  mm  as  levied  for 
PUntiff  gieater  than  had  oome  to  IHaintiff 's  hands^  the  Court  directed  the 
ncam  to  be  amended  according  to  the  fact 
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1SS5.       the  Defendant  to  hb  landlord  for  dilapidations,  should 

'^ be  deducted  from  the  SIS/,  lis. 

^^  This  was  done  accordingly,  and  after  a  further  de- 

61.JUBBB00K*  duction  for  the  sheriff's  expences,  19SL  4s.  Sd.  was  paid 
to  the  Plaintiff's  attomies  as  the  net  proceeds  of  the 
levy. 

In  September  1854,  the  Plaintiff  pdd  his  attomies  all 
costs  due  to  them,  and  under  a  judge^s  order  required 
them  to  deliver  up  the  judgment  paper  and  fi.  fa.  in 
this  cause. 

This  was  not  done;  but  in  Februaty  1836  the  same 
attomies,  acting  for  the  Defendant,  without  any  authori^ 
from  the  Plaintiff,  and  without  apprising  the  under- 
sheriff  that  they  were  no  longer  the  Plaintiff's  attomies, 
caused  the  under-sheriff  to  indorse  on  the  JL/a.  that  he 
had  levied  SIS/.  11 5.,  and  had  accounted  for  the  same 
to  the  Plaintiff  after  deducting  sheriff's  expences, — 
notwithstanding  the  under-sheriff  suggested  to  them  that 
the  retum  should  state  only  217/.  6s.  Sd.  to  have  been 
levied 

The  Plaintiff  having  commenced  a  firesh  action  to 
recover  the  remainder  of  the  sum  due  on  the  aboye 
judgment, 

Bompas^  Seijt.  upon  affidavit  of  these  facts,  obtained 
a  rule,  calling  on  the  Defendant  and  his  attomies 
to  shew  cause  why  the  Jl.  Ja.y  with  the  sheriff's  retum 
thereto,  should  not  be  taken  off  the  file  of  this  Court;  and 
why  the  entry  thereof  on  the  roll  should  not  be  erased ; 
or  why  the  retum  and  entry  should  not  be  amended. 

Taddj/f  Seijt  who  shewed  cause,  objected  to  the 
application  as  being  of  the  first  impression.  The  sherifiT 
ought  to  have  been  made  a  party  to  the  rale,  and  the 
Plaintiff*8  remedy  :was  by  action  against  him,  if  the 
return  to  the  writ  were  false.     But  the  retum  was 


Gbbon 

V. 
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correct;   for  the  96/.  4&  6d.  which   was  paid  to  the        1835. 
Defendant's  landlord  with  the  consent  of  the  Plaintiff, 
must  be  considered  aa  money  levied  to  the  use  of  the 
Plaintiff.     And  the  Court  bad  no  authority  to  alter  the  Glassbbook. 
return  without  the  consent  of  the  sheriff.     But 

TAe  Courtf  observing  that  the  Plaintiff's  attornies, 
a&er  they  bad  been  called  on  to  deliver  up  the  judgment 
paper  and^  fa.,  had  no  authority  to  take  any  steps  in 
the  cause,  directed  the  return  to  be  amended  pursuant 
to  the  suggestion  originally  made  by  the  under-sheriff. 

Rule  absolute. 


Kos£  and  Another,  Assignees  of  H.  J.  Savory,     June  12. 
an  Insolvent^  v.  M.  Sayoby  and  Another. 

^HE  declaration  stated  that  one  Henry  Savory  be-  Plaintiffs 

queathed  certain  property  to  the  Defendants  as  his  ^^  ^P**^  •^ 

111  1.  .  1    1  •        1.         1  #.  account  ren- 

csttcutors,  to  be  by  them  divided  into  four  shares,  one  of  ^^^^  ^ij  the 

which  was  to  belong  to  H.  J.  Savory  (the  insolvent) ;  that  Defendants : 

the  testator  died  in  February  18S1 ;  that  the  Defendants  ^f  pj^^ffs 

took  npoD  themselves  the  execution  of  the  will,  and  as-  might  im- 

sented  to  the  bequest  to  H.  J.  Savory;   that  after  the  P«ach  an 

said  H.  J.  Savory  had  filed  his  petition  to  the  Insolvent  account  by 

Debtom'  Court  for  his  discharge  from  imprisonment,  and  which  the 

after  (he  Piaintiffii  had  become  his  assignees,  the  Defend-  I>ef«ttdant8 

•  i*         .  1    .     x7^      t  sought  to  re- 

ants  as  aocb  executors  as  aforesaid,  m  December  1834,  tain  money 

rendered  an  account  to  the  Plaintiffs  as  such  assignees  under  an 

*ii     1 
as  aforesaid,   and  then  assented  and  agreed  that  the  tra^nou"* 

Piuntiffs  as  such  assignees  as  aforesaid  were  entitled  to  withstanding 

fi22/.  Ss.  lOid.  as  one  fourth  share  of  the  property  be-  ^**  *c«>^°^ 
1     1 .    \^  ^  ,1  .  . ,        .        was  the  only 

queathed  by  H,  Savory:  and  thereupon,  m  consideration  evidence  in 

of  the  premises,  and  that  the  Plaintiffs  as  such  assignees  the  action. 

as  aforesaid,  at  the  request  of  the  Defendants,  would  per- 

vou  II.  L 
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1835.  mit  them  to  retain  the  last  mentioned  sum,  the  Defend- 
ants promised  the  Plaintiffs  as  such  assignees  as  aforesaid 
to  pay  them  the  sum  on  request.     Breach,  —non-pay- 


Rose 


V, 

Savobt.      ment. 


The  Defendants  pleaded,  that  one  of  them,  M.  Savory , 
before  H.  J.  Savory  became  an  insolvent  debtor,  advanced 
him  400/.  pursuant  to  an  agreement  between  them,  upon 
the  security  of  a  deed  by  which  H.  J.  Savory  assigned  to 
the  Defendants  all  H.  J>  Savory's  fourth  share  in  the 
property  bequeathed  by  the  testator ;  and  that  the  money 
so  advanced,  together  with  55L  for  interest,  remained  due 
and  unpaid. 

The  Plainti£Ps,  after  setting  out  on  oyer  the  deed  of  as- 
signment, which  purported  to  have  been  made  on  the 
proposal  of  H,  J,  Savory  in  January  1832,  replied,  that 
H.  J.  Savory^  at  the  time  of  executing  it,  was  in  insolvent 
circumstances,  and  executed  it  voluntarily,  with  the  in- 
tention of  petitioning  the  Insolvent  Debtors'  Court  for  his 
discharge :  which  allegation  was  traversed  by  the  De- 
fendants. 

At  the  trial  before  Lord  Denman  C.  J.  the  Plaintiffs 
put  in  the  following  account  rendered  to  the  Plaintiffs  by 
the  Defendants,  in  the  handwriting  of  Jlf.  Savory:  — 

<*  Dr.  The  executors  of  the  late  H.  Savory  in  ac- 
count with  the  estate  of  the  deceased,  Cr. 
Balance  of  assets  ...  £2488  15     5 


H.  J.  Savory  one  fourth  share  of  bap- 
lance     -      622     3  lOi 

Amount  of  assignment  -  j€'400 1       .--     ^     - 
2|  years'  interest  on  do.         B5  J 


Balance  due  to  assignees  -        -^161     S  lO^J 


It  was  then  proved  that  at  the  time  of  executing  the 
deed  of  January  1832,  H.  J.  Savory  was  in  insolvent 
circumstances ;  and  the  jury  finding  that  the  Defendants 
promised  joindy  to  pay  the  legacy,  —  that  the  assign- 
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ment  of  January  1832  was  made  by  H.  J.  Savory^  vo-  18S5. 
)anidrily9  with  a  view  to  petition  the  Insolvent  Debtors' 
Ccmrt  for  his  discbarge, -<— and  that  the  ^OOL  was 
advanced  by  M.  Savory  with  a  view  to  keep  up  H.  J.  Sa- 
t»n/s  credit,  — •  a  verdict  was  found  for  the  Plaintiffs  in 
the  sum  of  622/.,  with  leave  for  the  Defendants  to  move 
to  reduce  it  to  167/.  if  the  Court  should  be  of  opinion 
that  the  Plaintifis  could  only  recover  upon  the  account 
as  rendered  by  the  Defendants. 

Channellf  for  the  Defendants,  moved  to  reduce  the 
verdict  accordingly,  on  the  ground  that  an  action  does 
not  lie  against  executors  for  the  amount  of  a  legacy  ex- 
cept upon  their  express  promise  to  pay ;  that  the  only 
evidence  of  a  promise  by  the  Defendants,  was  the 
account  rendered  by  them;  and  that  if  the  Plaintiffs 
cbose  to  rely  on  that  account  they  must  take  it  as  it 
stood,  --« they  could  not  adopt  one  side  of  the  account 
and  reject  the  other.  Handle  v.  Blackburn,  {a)  The 
Defendants'  promise,  such  as  it  was,  was  only  a  promise 
to  pay  the  balance  at  the  foot  of  that  account.  A  rule 
nisi  having  been  granted, 

Piatt  and  Comyn  shewed  cause.  The  assignment  to  the 
Defendant,  M*  Savofy,  having  in  effect  been  found  frau- 
dulent by  the  jury,  the  account  of  the  executors  must  be 
taken  to  stand  as  if  that  item  were  struck  out  of  it  In 
Handle  v.  Blackburn  there  was  no  such  explanation  of 
the  account  rendered. 

CAannelL  Although  the  assignment  might  be  invalid, 
there  was  no  fraud  on  the  part  of  M,  Savory,  who  had 
lent  money  to  the  full  amount  of  the  sum  assigned.  The 
PlaiDti£&,  therefore,  who  rely  on  the  account  rendered  by 
the  Defendants,  must  take  it  as  it  stands. 

(a)  5  Taunt.  245. 
L  2 
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1835.  TiNDAL  C.  J.     This  rule  must  be  discharged.     The 

action  has  been  brought  against  two  executors  to  recover 
^  a  sum,  which,  as  the  Plaintiffs,  assignees  oF  an  insolvent. 

Savory,  contend,  ought  to  be  the  full  amount  of  a  legacy  be- 
queathed to  the  insolvent.  In  point  of  form,  it  is  an 
action  on  an  account  stated,  and  the  Plaintiffs  would 
have  no  locus  standi  in  court,  unless  they  produced  such 
an  account  An  account  has  been  put  in  by  which  the 
Defendants  admit  on  one  side  a  receipt  of  6222.  35.  lOd.^ 
and  on  the  other  claim  455/.  the  amount  of  a  sum  as- 
signed to  one  of  them  by  the  insolvent,  together  with 
interest  on  money  lent,  leaving  a  balance  of  167/*  3s.  lOJ. 
admitted  to  be  due  to  the  insolvent.  And  the  only 
question  is,  whether  the  Plaintiffs  are  so  conclusively 
bound  by  the  item  on  the  debtor  side  of  the  account  as 
to  be  estopped  from  disputing  it.  I  know  of  no  rule 
which  precludes  them  from  shewing  that  a  particular 
item  in  such  an  account  has  been  paid  or  is  not  charge- 
able. The  evidence  in  the  present  case  was,  that  the 
assignment  put  to  the  debtor  side  of  the  account  was 
one  which  the  law  will  not  support.  It  was  given  as  a 
pledge  or  security  for  a  loan  by  the  insolvent's  brother, 
and  was  not  given  till  the  insolvent  had  an  intention  of 
petitioning  the  Insolvent  Debtors'  Court  This  has 
been  found  by  the  jury,  and,  consequently,  under  the 
Insolvent  Debtors'  Act  the  assignment  was  void.  Upon 
that  verdict  the  item  of  455/.  on  the  debtor  side  of  the 
account  is  a  bad  item,  and  the  Plaintiffs  are  entitled  to 
recover  the  whole  of  the  property  which  the  Defendants 
held  for  the  insolvent.  The  executors  cannot  avail  them- 
selves of  this  mode  of  setting  off  a  private  debt,  due  to 
one  of  them  from  the  insolvent;  and  though  there  is  no 
ground  to  impute  fraud  to  the  lender  of  the  money,  the 
rule  must  be  discharged. 

Park  J.     Although  the  account  may  appear  to  be 
clear,  it  is  not  so  conclusive  but  that  it  is  open  to  the 
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other  side  to  shew  that  a  particular  item  is  incorrect  1835. 
Here,  the  jury  have  found  that  the  assignment  was  only 
made  by  the  insolvent  with  the  intention  of  petitioning 
the  Insolvent  Debtors'  Court,  and  that  the  money  was 
lent  only  to  keep  up  his  credit.  I  think,  therefore,  the 
verdict  ought  not  to  be  disturbed. 

Gaselee  J.  concurred  in  thinking  that  the  verdict 
ought  not  to  be  reduced. 

Vaughan  J.  The  account  rendered  by  the  Defend- 
ants is  not  conclusive,  but  the  items  may  be  explained ; 
and  as  one  of  them  is  for  an  illegal  assignment,  the  party 
is  not  entitled  to  enforce  it 

Rule  discharged. 


LaMBIRTH  v.  BaRRINGTON.  June  13. 

TN  this  cause,  a  feigned  issue  was  directed  to  be  tried  Since  the 

in  Trinity  term  1834,  respecting  the  validity  of  an  ?f^^  ^  ^ 
assignment  from  Barringtony  in  which  issue  Wright  atid  *.7.  the  Court 
OtkerSj  the  trustees  under  the  assignment,  were  Plain*  1^«  no  power 
tifi&,  and  Lambirtk  Defendant     The  issue  was  tried  at  ^  fj^^^t 
the  Summer  assizes  for  Essex,  1834,  and  the  verdict  previously  to 
found  for  the  Plaintifls.     By  a  rule  of  22d  otNaoember  *®  ^\**°*? 
1834,  the  Defendant  Lambirtk  was  ordered  to  pay  the  entered. 
costs.      Lambirtk  died  on  the  25th  of  November.    In 
Hilary  term,  1835,  SpanJcie  Serjt  obtained  a  ruXtnisi^ 
First,  for  leave  to  enter  up  judgment  nunc  pro  tuncj 
Secondly,  for  an  order  upon  the  executors  oi  Lambirtk 
to  pay  the  costs  taxed  on  the  issue ;  or, 
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Thirdly,  for  leave  to  enter  upon  record  the  rule^  ob- 
tained under  the  Interpleader  Act  nunc  pro  tune* 

This  rule  was  enlarged  by  consent  till  the  present 
term. 

Beref  who  shewed  cause,  conceded  that  the  question 
should  be  considered  in  the  same  light  as  if  the  argu- 
ment had  taken  place  in  Hilary  term,  and  also  that  if 
the  rules  obtained  under  the  Interpleader  Act  had  been 
entered  of  record,  they  would  have  had  the  same  effect 
as  a  judgment  in  an  ordinary  action.  He  then  contended 
that  it  is  not  the  practice  of  the  courts  to  order  judgments 
to  be  entered  nunc  pro  iunc^  and  thereby  to  give  to  them 
a  retrospective  effect,  except  in  those  cases  in  which  the 
delay  has  arisen  from  the  act  of  the  Court.  Tidd^  941. 
(7th  ed.)  The  Court  of  King's  Bench  refused  to  interfere 
where  the  delay  had  arisen  from  the  party  availing  himself 
of  the  ordinary  forms  of  law  (1  T.R,  647* )>  &nd  no  spe- 
cial circumstances  were  disclosed  in  the  present  case  to 
call  for  the  extraordinary  interference  of  the  Court.  The 
practice  in  this  respect  was  not  altered  by  the  new  rules 
of  H.  T.  4  JV.  4.  Rule  3.,  and  the  exception  engrafted  on 
that  rule  applied  to  those  cases  only  where  the  courts 
would  have  interfered  before.  At  no  time  would  judg- 
ment entered  o(  Hilary  term  have  had  relation  back,  nunc 
pro  iuncj  to  Michaelmas  term  preceding;  but  whereas 
judgment  signed  in  the  vacation  of  Michaelmas  term 
would,  by  the  old  rules,  have  related  to  the  first  day  of 
Michaelmas  term,  the  new  rules  now  prevented  any 
such  relation.    But, 

Secondly,  the  executors  of  Lambirth  were  not  before 
the  Court,  therefore  the  Court  had  no  power  to  order 
them  to  pay  costs.  Besides,  they  were  entitled  to  an 
opportunity  of  pleading  to  a  scire  facias  to  revive  the 
judgment. 

Thirdly,  to  enter  the  rules  of  interpleader  nunc  pro 
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hmc  would  give  them  a  retrospective  effect,  contrary 
to  the  provisions  of  &  7.  of  the  statute  1  &  2  ^.  4.  c.  58. 
which  requires  the  true  date  of  the  entry  to  be  expressed 
in  the  margin  of  the  record.  Bambm&ion, 

SpanUe  said  he  desired  only  a  judgment  upon  which 
the  applicants  could  issue  a  scire  facias*     But 

The  Court  held  that  the  statute  having  required  that 
the  date  of  the  entry  should  be  expressed,  they  had  no 
power  to  give  effect  to  a  judgment  by  relation. 

Rule  discharged. 


Tansley  V.  TuENER  and  Another*  June  15. 


nnHIS  was  an   action   of   trespass  for  taking  and  PlaintiffBold 

carrying  away  timber  and  ash  trees  belonging  to  ^/'^^ 

the  Plaintiff:  to  which  the  Defendants  pleaded,  first,  occupied  by 

not  guilty;    and   secondly,   that   the   timber  and   ash  B.,AndJ. 

trees  were  not  the  timber  and  ash  trees  of  the  Plaintiff.     ^"  ^   ?^® 

power  of  re- 

At  the  trial,  before  Park  J.  at  the  last  assizes  for  the  moving  them 

county  of  Stafford^  a  verdict  was  taken  for  the  Plaintiff  ^^«^  ^« 

with  20/.  damages,  to  be  reduced  to  Is.  on  delivery  up  trees  having 

of  the  timber,  subject  to  the  opinion  of  the  Court  upon  been  marked 

the  following  case :  —  7    ^  ?I^" 

^  ^  chaser^  the 

The  Plaintiff  having  purchased  from  a  Mr.  Buckley  cubical  con. 

a  quantity  of  growing   timber  then   standing  on  his  **"**  ®f  ^^ 

land  at  Gamielow  in  Staffordshire^  had  it  all  felled;  and  some  of 

and,  after  it  was  felled,  entered  into  a  contract  for  the  them  having 

sale  of  8  portion  of  the  trees  to  one  George  Jenkins.  ^J^    j^°,^ 

that  the 
tnosfer  of  the  whole  was  complete^  and  that  upon  t/.'s  bankruptcy  the  Plaintiff 
eoold  not  enforce  any  lien  on  the  trees  notwiUistanding  they  remained  on  the 
land  of  B.g  and  the  sum  total  of  the  cubical  contents  had  not  been  ascertained. 
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Sale  notes,  of  which  the  followjng  was  a  copy,  were 
signed  by  Tansley  and  Jmkins  : — "  183S,  December 
26tb,  EccleshalL  Bargained  and  sold  Mr.  George  Jeniins 
all  the  ash  at  GamieUm  on  lands  belonging  to  John 
Bucklei/  Esq.,  at  the  price  per  foot  cube  —  say  Is.  7id. ; 
payment  on  or  before  the  29th  day  of  September  18S4. 
The  above  George  Jenkins  to  have  power  to  convert  on 
the  land.  The  timber  is  now  felled.  Payment  to  be 
made  in  cash.  Thomas  Tansley. 

George  Jenkins.** 

Six  or  eight  of  the  trees  were  measured  on  the  27th 
of  December^  and  taken  away  by  Jenkins,  Some  time 
after  the  whole  of  the  remainder  of  the  trees  were 
marked  and  measured,  and  the  length  and  girth  of  the 
several  trees  having  been  taken  by  the  servants  of  the 
Plaintiff  and  Jenkins^  the  cubic  feet  were  then  taken, 
and  the  figures  put  down  on  paper,  by  the  Plaintiff's 
servant.  The  cubic  contents  were  not  then  ascertained, 
but  the  Plaintiff  said  he  would  make  the  statement  oat 
and  send  it  to  Jenkins.  This,  however,  he  never  did. 
Jenkins  afterwards  drew  many  trees  away;  he  took 
them  from  all  parts  of  the  ground. 

On  the  1 5th  of  Aprii,  Jenkins  became  insolvent  On 
that  day  the  Plaintiff  told  the  servant  o(  Jenkins  not  to 
remove  any  more  of  the  timber  till  he  knew  who  was 
to  pay  him ;  the  servant  mentioned  that  to  Jenkins^  who 
told  him  not  to  go  on  drawing  the  timber  until  he  had 
setded  with  the  Plaintiff.  Jenkins  did  not  afterwards 
take  any:  but  on  the  9th  of  May  ajiat  of  bankruptcy 
was  issued  against  him,  under  which  the  Defendant, 
7\imery  was  appointed  assignee. 

In  June  the  Plaintiff  caused  the  remainder  of  the  ash 
timber,  which  was  still  lying  in  the  hedges  as  it  had 
been  felled,  to  be  carried  to  his  own  saw-pits :  and  on 
the  15th  of  September  the  Defendants  went  and  took 
away  about  two  loads  from  the  pits  to  a  timber-yard, 
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after  notice  not  to  take  it :  this  was  the  trespass  com* 
plained  of  by  the  Plaintiff. 

The  question  for  the  opinion  of  the  Court  (who  were 
aathorised  to  draw  such  inferences  from  the  above  facts 
as  a  jury  would  have  done)  was,  whether  the  assignee 
had  a  right  tq  the  possession  of  the  timber?  If  that 
should  be  the  opinion  of  the  Court,  then  a  nonsuit  was 
to  be  entered ;  otherwise  the  verdict  was  to  stand. 


1885. 


LunHey  for  the  Plaintiff.  The  verdict  in  this  case  is 
right  First,  the  property  in  the  trees  never  passed  to 
Jenkins^  because  the  measurement  was  incomplete.  The 
girth  and  length  of  the  trees  had  been  taken,  it  is'true, 
but  the  total  cubic  contents  had  not  been  ascertained ; 
and  until  that  had  been  done,  there  was  still  something 
remaining  to  be  executed  which  required  the  seller  to 
retain  the  trees.  And,  therefore,  this  case  falls  within 
the  principle  of  Hanson  v.  Meyer  {a\  and  Zagtiry  v. 
Fwfnell  (b\  and  is  almost  the  same  as  Simmons  v.  Swt/ii{c) 
Secondly,  though  the  property  may  have  passed,  yet  the 
Plaintiff  had  not  parted  with  the  possession  of  the 
timber,  and  therefore  had  a  lien  upon  it  for  the  price. 
It  is  true  that  it  was  sold  on  credit,  and  the  time  of 
credit  had  not  expired  when  the  Defendants  came  for 
it;  yet  as  it  is  clear  that  Jenkins  was  insolvent,  the 
vendor  is  entitled  to  retain ;  as  is  to  be  inferred  from 
the  observations  of  Bayley  B^  in  Miles  v.  Gorton,  {d) 
As  to  the  effect  of  the  part  delivery,  that  is  only  evi- 
dence from  which  it  may  or  may  not  be  inferred  that 
the  seller  intended  to  relinquish  his  lien  on  the  whole; 
Bumy  v.  Poyntz{e\  Dixon  v*  Yates  (jg)i  and  there  is 
nothing  in  the  facts  of  this  case  to  warrant  the  Court, 
who  are  to  act  as  a  jury  by  the  agreement  of  the  parties, 
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in  finding  such  an  intent  On  ihe  contrary,  the  Plaintiff 
continued  to  exercise  acts  of  ownership  over  the  pro- 
perty long  after  the  measurement  of  the  trees.  Thirdly, 
the  Court  will  infer  an  abandonment  of  the  contract  by 
Jenkins  when  his  servant  was  prevented  from  taking 
the  trees,  and  he  acquiesced :  if  bo^  his  assignee,  who 
is  one  of  the  Defendants,  cannot  avail  himself  of  the 
contract 


Whatebfy  contrif  was  stopped  by  the  Court 


TiNDAL  C.  J.  Under  the  circumstances  of  this  case^ 
I  think  there  was  a  complete  delivery  to  the  purchaser. 
The  trees,  which  were  on  the  land  of  BudcUy^  were  sold 
at  so  much  a  cubic  foot ;  the  purchaser  to  have  the  power 
of  entering  to  remove  them  when  he  pleased. 

I  agree  that  if  any  thing  had  remained  to  be  done  by 
the  seller,  the  property  had  not  passed.  But  when  I 
find  that  all  that  remained  was  to  ascertain  the  total 
number  of  cubical  feet,  and  that  the  number  for  each 
tree  had  been  ascertained,  the  mere  adding  up  the 
whole  is  too  trifling  an  incident  to  authorise  us  to  say 
the  measurement  was  not  complete. 
,  Then  comes  the  question,  whether  the  vendor  had  a 
lien  for  the  whole  of  the  price  npon  the  remainder  of 
the  trees  not  taken  away.  Undoubtedly  he  had  such 
B  right  if  the  delivery  was  not  complete ;  but  the  trees 
were  on  Bucldej/s  land;  the  purchaser  was  to  enter 
when  he  pleased,  for  the  purpose  of  removing  them; 
atid  what  is  that  but  making  the  land  the  warehouse  of 
the  purchaser  ?  Now  Jenkins  took  some  of  the  trees 
Immediately,  and  marked  all  the  others;  that  shews 
that  no  property  was  meant  to  be  retained  by  the 
seller.  The  case,  therefore,  stands  clear  of  the  autho- 
rities cited,  and  there  must  be  judgment  of  nonsuit. 
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Park  J.  I  am  of  the  same  opinion.  Every  thing 
to  be  done  by  the  seller  was  done  here ;  the  number 
of  cubic  feet  in  each  tree  ascertained,  and  the  trees 
Biarked  so  as  to  shew  they  belonged  to  the  purchaser. 
It  is  objected  that»  because  the  several  sums  were  not 
added  into  a  total,  there  was  no  measurement*  But 
no  case  warrants  the  objection;  and  the  trees  being 
on  Buckleys  land  was  the  same  thing  in  effect,  ob  if 
they  bad  been  in  the  warehouse  of  the  purchaser,  for 
he  was  to  enter  the  land  when  he  pleased  to  take  them 
away. 


1885. 
Tanslbf 

V, 

Tuaimt*' 


Gaselee  J.  The  only  thing  that  seems  to  stay  the 
purchase  is  the  Plaintiff's  telling  the  purchaser's  ser- 
vant not  to  proceed  with  the  removal  of  the  trees.  But 
by  that  time  it  was  too  late  for  the  seller  to  interfere, 
for  the  purchaser  had  become  insolvent,  and  a  /la£  of 
bankniptcy  had  issued ;  and  even  if  it  were  otherwise, 
there  was  no  circumstance  which  could  authorise  the 
seller  to  rescind  the  contract. 


Vaijghan  J.  This  is  not  a  case  where  any  thing 
remained  to  be  done  by  the  seller;  and  as  the  purchaser 
had  licence  to  enter  when  he  pleased  the  land  where 
the  trees  were,  which  was  not  the  Plaintiff's  land,  the 
trees  could  not  be  said  to  remain  in  the  Plaintiff's 
possession. 

Judgment  of  nonsuit. 
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Robinson  and  Another,  Assignees  of  Tate,  an 
Insolvent  Debtor,  v.  Gleadow,  Blundell, 
HoLLiNGwoRTH,  and  Gleadow. 


H.,  the  nuu 
nagingowDer 
of  a  d^ip^  di. 
rected  an 
insurance 
broker  to 
effect  an  in- 
Buranoe  on 
the  entire 
ship^  upon  an 
adventure  in 
-which  all  the 
part-owners 
were  jointly 
interested; 


^HE  Plaintifi^,  as  assignees  of  Ta/^,  an  insolvent 
insurance  broker,  sought,  by  this  action,  to  re- 
cover from  the  Defendants  the  amount  paid  for  premium 
on  policies  of  insurance  effected  by  Tate  in  1827,  on  the 
ships  Dapper  and  Freaky  of  which  the  Defendants  were 
owners. 

It  appeared  that  HMingoxyrthy  one  of  the  Defendants, 
and  the  managing  owner,  gave  Tate  orders  to  e£fect 
these  insurances  on  the  entire  interest  in  the  ships,  and 
not  on  the  several  interests  of  each  part-owner. 

It  did  not  appear  that  Tale  knew  that  the  Gleadffms 
the  amount  of  ,     i  i         «    j      • 

the  entire  pre-  ^^^^    partners,   or    whether    or   not  they  had  given 

HollingiDorth  any  authority  to  insure  their  several 
interests.  He  knew  that  Blundell  and  HoUingaoorth 
were  part  owners. 

All  the  part-owners  were  jointly  concerned  in  the 
Voyage  insured ;  the  insurance  was  made  by  HoUingworih 
for  their  joint  account  and  benefit ;  the  amount  of  the 
entire  premium  was  carried  to  the  ship's  accounts  in 
HoUingworth^s  books;  those  books  were  open  to  the 
inspection  of  all  the  Defendants,  who  constantly  fre- 
quented his  office ;  and  from  the  books  an  account  re- 
lating to  the  ships  in  question  was  made  out  on  a 
which   the  Defendants   were  seen   to 


mium  was 
carried  to 
the  ship's 
account  in 
H.'b  hookE, 
which  were 
open  to  the 
inspection  of 
all  the  part- 
owners^  who 
saw  the  ac- 
count, and 
never  objected 
to  it:  it  did 
not  appear 


that  the  in-      separate  paper, 

suranoe  broker      *  r  i-    ^ 

knew  the         inspect,  and  to  which  they  never  objected. 

names  of  all 

the  part-owners,  or  whether  or  not  they  had  given  authority  to  ^.  to  insure : 

Held^  that  the  jury  were  warranted  in  inferring  a  joint  authority  to  insure^  and 

that  all  the  part-owners  were  jointly  liable  for  the  premium  to  the  insurance  broker^ 

Dotwidistanding  he  had  debited  H,  alone,  and  divided  with  him  the  profits  of 

oommuwion  upon  effecting  the  insurance. 
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The  Defendants  put  in  evidence  several  letters  and 
accounts  for  the  purpose  of  shewingi  that  even  if 
HdUingaxnih  were  authorised  to  effect  an  insurance 
for  all  the  part-owners,  Tate  had  afterwards  so  dealt 
with  him,  by  agreeing  to  divide  the  profits  of  com- 
mission, and  by  allowing  the  premiums  in  question 
upon  a  settlement  of  account  under  that  agreement,  as 
to  elect  him  for  the  sole  debtor,  and  to  release  the 
other  part-owners.  Tate  became  insane  and  insolvent 
in  March  1828.  He  had  debited  HoUingworth  alone; 
applications  were  proved  to  have  been  made  to  Hol^ 
lingmorth  by  Tate  before  his  insanity,  and  by  his 
assignees  afterwards,  for  the  amount  of  the  balance 
due  upon  this  mode  of  stating  the  accounts ;  and 
an  action  was  originally  commenced  by  the  Plaintiffs 
against  HcUingmorthy  for  the  premiums  in  question. 
HoUingmcrih  becoming  bankrupt,  the  present  action 
was  commenced. 

Tindal  C.  J.  left  it  to  the  jury  to  say  whether 
HoOingwartk  had  authority  from  all  the  part-owners  to 
effect  the  insurance,  and  whether  Tate  and  HoUing- 
worth  had  so  conducted  themselves  as  to  shew  that  they 
-thought  it  a  joint  liability. 

A  verdict  having  been  found  for  the  Plaintifis, 


18S5. 

Robinson 
Gleadow. 


p  Cresswell  moved  for  a  rule  nisi  to  set  aside  this  verdict 
as  contrary  to  the  evidence,  and  also  on  the  ground 
that  the  Chief  Justice  had  omitted  to  point  out  to  the  jury 
that  HMingworth  alone  had  been  debited  by  Tate.  He 
contended  that  Tate^  notwithstanding  he  was  ignorant 
of  the  names  of  the  other  partrowners,  might  be  bound 
by  his  election  of  HoUingworth  as  his  debtor ;  and  he 
impeached  the  correctness  of  the  decision  in  Thompson 
V.  Davenport  {a\  where,  at  the  time  of  making  a  contract 


(a)  9-B.*C.78. 
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of  sale,  the  party  buying  the  goods  represented  that 
be  was  buying  them  on  account  of  persons  resident 
in  Scotland^  but  did  not  mention  their  names,  and 
the  seller  did  not  inquire  who  they  were,  but  debited 
the  party  who  purchased  the  goods ;  and  it  was  held, 
that  the  seller  might  afterwards  sue  the  principals  for 
the  price. 

Maule  and  J9.  V.  Richards^  who  shewed  cause,  relied 
on  the  circumstance  thsrt  the  Defendants^  though  not 
partners  in  their  capacity  of  part-owners,  were  partners 
in  the  adventure  on  which  the  insurance  had  been 
efiected ;  and  their  access  to,  and  acquiescing  in,  the  ae* 
counts  of  that  adventure,  was  evidence  from  which  it 
might  be  fairly  inferred  they  had  authorised  HoUing* 
worth  to  effect  the  insurance  on  their  joint  accoont* 
Thompson  v.  Davenport  was  a  decision  on  the  law  of 
principal  and  agent;  and,  therefore,  did  not  apply  to  a 
case  of  partnership. 

CresfwM^  Alexanderj  and  Martin  in  snpport  of  the 
rule.  HMingworthf  not  being  a  partner,  —  Helme  ▼. 
Smith  (a), — could  only  have  acted  as  agent  to  the  other 
part-owners  in  the  matter  of  the  insurance.  Tate  knew 
there  were  other  part-owners,  and,  though  he  did  not 
know  the  names  of  all,  knew  that  BhaideU  and  Hoi-- 
lingworth  were  two  of  them.  He  knew,  therefore^  that 
HcUingaoorth  was  acting  as  agent  for  the  rest,  and  bad 
the  means  of  knowing  their  names;  under  those  cir- 
cumstances, having  debited  Hollingworth  alone,  he  most 
be  taken  to  have  elected  to  give  the  credit  to  the  agent 
rather  than  to  the  principals.  In  Reedy.  White  and 
Others  (&),  which  was  an  action  for  cordage  scM,  against 
the  defendants,  as  owners  of  the  ship  Princess  Mary^ 
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the  defendant  fFhiie  was  the  managing  owner  or  ship's 
husband ;  the  plaintiff  toqk  White's  bill  for  the  amount, 
which  was  dishonoured,  and  renewed  and  again  dis- 
honoured. For  the  other  defendants  it  was  insisted, 
that  the  plaintiff  had  discharged  the  other  owners,  who^ 
in  ignorance  of  this  mode  of  dealing  between  the  plain- 
tiff and  fVhit€f  had  suffered  him  to  receive  large  sums 
of  the  East  India  Company  for  freight,  which  they 
would  otherwise  have  detained.  But  Lord  EUenborough 
said,  ^*  If  the  plaintiff,  dealing  with  White  separately, 
has  adopted  him,  he  has  discharged  the  others,  and 
must  have  a  verdict  against  him ;  it  was  not  necessary 
there  should  have  been  a  receipt  If  he  has  adjusted 
accounts  with  him  on  that  footing,  the  other  defendants 
are  entitled  to  the  benefit  of  it"  So  in  Paterson  v. 
GandaseqiU  {a)  it  was  held,  that  if  the  seller  of  goods,-— 
knowing  at  the  time  that  the  buyer,  though  dealing  with 
him  in  his  own  name,  is  in  truth  the  agent  of  another,—- > 
elect  to  give  the  credit  to  such  agent,  he  cannot  after* 
wards  recover  the  value  against  the  known  principal. 

That  was  confirmed  in  Addison  v.  Gandasequi{b)\ 
and  the  same  principle  was  acted  on  in  Robinson  v.  Wil- 
kinson, (c) 

At  all  events,  Tate^  by  settling  an  account  with 
HoUingworthf  in  which  he  included  these  insurances, 
and  shared  the  commission  on  them  with  HoUingworth, 
must  be  taken  to  have  discharged  the  other  Defendants. 
Even  in  Thompson  v.  Davenport  (^),  Baj/ley  J.  said, 
*^  It  is  said,  the  seller  ought  to  have  asked  the  name  of 
the  principal,  and  charged  him  with  the  price  of  the 
goods.  By  omitting  to  do  so,  he  might  have  lost  his 
right  to  claim  payment  from  the  principal,  had  the  latter 
paid  the  agent,  or  had  the  state  of  the  accounts  between 
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the  principal  and  the  agent  been  such  as  to  make  it 
unjust  that  the  former  should  be  called  upon  to  make 
the  payment." 

Cur.  ado.  mit. 


Park  J.  Some  things  in  this  case  are  clear  in  matter 
oF  fact,  and  some  in  matter  of  law,  none  of  which  have 
been  disputed  at  the  bar.  In  the  first  place,  though 
these  four  Defendants  were  not  general  partners,  it  is 
admitted  that  they  were  all  part'-aooners  of  the  two  ships 
in  question,  and  that  HoUingworth  was  the  managing 
owner.  But  it  is  admitted,  and  is  no  less  clear,  that 
though  the  managing  owner  of  a  ship,  or,  as  he  is  called, 
the  ship's  husband,  he  has,  in  that  character,  no  right  to 
insure  for  his  co-owners  without  an  authority  from  them, 
express  or  implied.  Therefore,  if  one  part-owner  of  a 
ship  order  an  insurance  of  it,  without  authority  from 
the  others,  he  cannot  charge  them  with  part  of  the 
premiums,  urdeu  the  others  qflerwards  assent  to  the  in^ 
surance;  French  v.  Backhouse,  {a)  It  is  true  that  that 
case  turned  much  upon  the  competency  of  a  witness, 
and  it  is  equally  true,  that  that  was  an  action  brought 
by  the  ship's  husband  against  his  co-owners  for  their 
share  of  the  general  premium.  But  I  quote  it  for  the 
opinion  of  Lord  Mansfield  and  some  of  the  other  Judges, 
that,  although  there  was  no  previous  direction  proved  in 
that  case,  yet  they  were  informed  of  it,  and  acquiesced  in 
it ;  they  were  told  qfit^  and  made  no  objection. 

The  main  question  here  is,  Had  HoUingworth  a  joint 
authority  to  make  the  insurance?  I  have  looked  care- 
fully through  the  evidence,  and  although  I  cannot 
discover  any  previous  order  to  insure,  the  jury  have 
Ibund  that  there  was  a  joint  authority ;  and  I  am  of 
opinion  that  they  were  well  warranted  in  coming  to 
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that  conclusion.  I  have  examined  carefully  the  notes 
of  the  Chief  Justice  #ith  which  he  has  favoured  me, 
and  there  is  most  abundant  evidence  given  by  two  of 
the  Witnesses,  that  the  other  par1>-owners,  the  Defendants, 
were  continually  coming  to  HoUingaoortVs  counting- 
house;  that  they  constantly  saw  and  inspected  the 
accounts  on  paper;  that  the  books  themselves  were 
open  for  their  inspection ;  the  insurance  was  made  for 
their  jof'n/  account  and  benefit^  and  they  never  made  any 
objection ;  therefore  the  case  comes  exactly  within  Lord 
Mans^kPs  doctrine,  that  they  were  fully  informed  of 
what  was  done,  and  acquiesced,  never  having  made  any 
objection. 

The  maxim,  omnis  ratihabitio  retrotrahitur  et  mandato 
priori  eqtdparaiWy  in  my  mind,  well  applies  to  such  a 
case:  and  from  the  evidence  given  by  the  several  wit- 
nesses, as  it  was  sl  joint  insurance,  and  which  the  parties 
had  full  opportunity  of  seeing  from  the  books,  and  there 
was  no  concealment,  they  must  have  known  that 
HcUingaoorth  had  made  a  joint  insurance  for  all,  and 
not  for  each  man's  particular  share.  The  case  of  Helme 
▼.  Smith  {a)  is  not  at  all  at  variance  with  this  case,  for 
there  it  was  held,  what  no  one  can  deny,  that  if  a  mere 
part-owner  of  a  ship  lays  out  money  for  the  expenses  df 
the  outfit  of  a  ship,  he  may  recover  against  the  others, 
not  being  partners  in  the  transaction  itself,  but  merely 
part-owners.  And  Lord  Chief  Justice  Tindal^  myself, 
and  Brother  Bosanquet^  expressly  take  the  distinction 
between  the  one  character  and  the  other.  And  even  if 
there  had  been  an  agreement  between  themselves  that 
one  should  be  the  sole  paymaster,  that  would  not  vary 
die  rights  of  other  persons  as  against  them  all.  The 
case  of  Paterson  v.  Gandasequi  (6),  was  relied  on  by 
the  counsel,  who  insists  that  the  decision  of  the  jury  in 
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this  case  is  wrong:  bat  it  does  not  militate  against 
what  the  Court  is  now  about  to  do ;  for  there  a  seller, 
knowing  be  was  dealing  with  a  mere  agent  of  another 
man  who  lived  abroad,  gives  credit  to  the  agent  only, 
debits  him,  sends  him  the  invoices  made  out  to  him, 
and  in  his  name,  and  dealing  with  him,  and  him  alone, 
he  cannot  afterwards  turn  round  and  charge  the  principal, 
having  made  his  election  when  he  had  the  power  of 
choosing  between  the  one  and  the  other.  But  even 
that  case  was  sent  back  to  the  jury  for  further  inform- 
ation! and  though  I  was  counsel  in  the  cause,  being 
now  twenty-three  years  ago,  I  really  forget  what  became 
of  it  A  case,  however,  against  the  same  defendant, 
Gandasequi,  was  tried  in  the  Common  Pleas,  about  the 
same  time,  at  the  suit  of  one  Addison  (a),  and  it  was 
not  sent  back,  for  the  Court  were  clearly  of  opinion 
that  the  principal  was  not  liable,  although  from  both 
the  cases  it  appeared  that  the  foreign  merchant,  the 
principal,  was  present  at  the  purchase  and  assortment 
of  the  goods,  and  had  several  meetings  with  the  plaintiff, 
but  the  plaintiff  made  his  election.  But  at  all  events, 
that  was  a  case  as  between  the  character  of  agent  and 
principal ;  and  I  think  the  fallacy  of  the  present  argu- 
ment has  turned  upon  stating  Mr.  HoUingworth  to  be  a 
mere  agent,  and  that  principals  were  discovered  after- 
wards, although  this  is  a  case  of  joint  authority. 

I  think  the  other  pointy —  viz.  if  there  was  this  joint 
authority,  as  I  think  there  clearly  was,  has  the  manner 
in  which  Tate  dealt  with  HoUingworth  afterwards  re- 
leased the  other  co-owners? — does  not  arise.  I  can- 
not discover  any  evidence  from  which  I  can  draw  this 
conclusion ;  it  is  not  to  be  found  in  any  of  the  cor- 
respondence, or  in  any  of  the  parol  evidence.  I^  as 
was  put  to  the  jury,  there  had  been  any  fraud,  or  if 


(a)  4  Taunt.  574. 
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Taii  knew  that  there  had  been  any  settlement  ef  ao- 
oonots  between  them  and  Hollingworthj  that  might  have 
raised  a  different  question. 

Bat  it  has  been  said,  it  was  not  fully  put  to  the 
jury,  that  Hattingmorth  was  alone  debited.  The  Chief 
Justice's  attention  was  not  called  to  that  when  summing 
up :  if  it  had,  his  Lordship  says  he  would  have  said ' 
something  of  it ;  and  we  all  know  his  readiness  to  adopt 
suggestions  respectfully  addressed  to  him,  as  I  am  well 
assured  this  suggestion  would  have  been,  judging  of 
the  quarter  from  whence  such  a  suggestion  would  have 
oome  in  this  case.  But  this  is  no  ground  for  a  new 
trial ;  and  I  am  satisfied,  that  if  it  had  been  made,  it 
could  not,  and  ought  not,  to  have  any  avail :  when  once 
Ae  joint  authority  and  joint  benefit  in  this  insurance  is 
established,  there  is  an  end  to  the  question.  Indeed,  I 
I  am  myself  satisfied,  that  although  these  four  De- 
fendants were  not  general  partners,  and  although  one 
part-ovmer  of  a  ship  has  not,  in  that  station,  a  right  to 
insure  for  the  others,  yet  these  Defendants  were  special 
partners  in  the  adventures  in  which  these  ships  were 
engaged.  I  therefore  think,  this  rule  must  be  dis- 
charged. 


18S5. 

ROBTNSOir 

V, 

GfLtiAD&w; 


Gaseuse  J.  I  think  there  can  be  no  doubt  that 
there  was  a  joint  authority ;  and  I  do  not  think  it  was  at 
all  made  out  that  Tate  knew  who  the  part-owners  were : 
he  had,  therefore,  no  opportunity  to  exercise  an 
election,  and  I  consider  that  he,  or  those  who  represent 
him,  have  a  right  to  go  against  all  the  individuals 
really  liable^  whenever  ihey  are  discovered.  As  to  the 
lying  by,  if  Tale  had  been  in  circumstances  to  interfere, 
and  he  had  lain  by  for  an  unreasonable  time,  there 
m^t  have  been  some  colour  for  the  observations 
which  have  been  addressed  to  us.  But,  under  the  cir- 
cumstances of  the  case,  I  am  of  opinion  that  nothing 
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whatever  has  occurred  to  discharge  any  of  the  De- 
fendants. 

Vaughan  J.  If  I  saw  that  the  jnry  had  arrived  at 
a  wrong  conclusion,  I  would,  notwithstanding  the  cause 
has  already  been  twice  tried,  consent  to  it  going  down 
to  a  third  trial.  It  is  admitted  that  the  Defendants 
were  part*owners  of  the  ships;  and  the  only  question  in 
the  case  in  my  opinion  is,  Was  the  order  for  insurance 
given  upon  the  joint  authority  of  all  the  Defendants? 
In  the  argument  urged  on  behalf  of  the  Defendants, 
the  case  was  put  upon  two  grounds :  first,  that  it  was 
substantially  a  case  of  principal  and  agent;  and,  se- 
condly, that  by  the  dealings  which  have  subsequently 
taken  place  amongst  the  Defendants,  they  were  all  dis- 
charged except  HoUingaxirth.  In  order  to  substantiate 
and  render  available  the  first  ground,  it  was  necessary 
to  impugn  the  judgment  of  the  Court  of  King's  Bench 
in  Tkompson  v.  Davenport:  this  was  attempted  to  be 
done;  but,  in  my  opinion,  not  successfully.  But,  in 
truth,  this  is  a  case  of  joint  liability,  and  not  of  prin- 
cipal and  agent ;  and  this,  to  my  mind,  affords  a  clear 
and  satisfactory  answer  to  all  the  arguments  urged  on 
the  behalf  of  the  Defendants,  and  is  the  foundation  of 
my  judgment  I  think  it  clear  that  there  was  a  joint 
authority  to  insure :  I  should  be  even  inclined  to  say^ 
there  was  a  partnership.  When  the  jury  found  there 
was  a  joint  authority,  I  think  there  was  an  end  of  the 
case.  Then,  supposing  there  was  an  original  joint 
liability,  how  is  it  possible  to  say  that  what  has  taken 
place  amongst  the  Defendants,  behind  the  backs  of  all 
the  parties  on  the  other  side,  can  have  had  the  efiect 
of  discharging  any  of  them  ?  It  has  been  urged  that 
tliere  was  a  third  question  which  ought  to  have  been 
left  to  the  jury,  viz.,  whether  credit  was  given  to  Hol^ 
lingworth  alone.     But  unless  it  had  been  further  proved 
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that  Tale  knew  at  the  time  what  the  other  persons' 
intentions  were,  which  clearly  was  not  proved,  I  do 
not  think  their  finding  this  question  in  the  affirmative 
wobU  have  made  any  difierence.  The  other  De- 
fendants would  not  be  discharged,  unless  Tate  had 
exercised  an  election ;  and  unless  he  knew  who  the  other 
persons  were,  I  think  he  had  no  opportunity  of  exercis- 
ing one.  On  the  whole^  I  think  the  question  was  for 
the  jury,  and  that  they  have  come  to  the  right  con- 
elusion. 


1895. 


TiKDAt  C.  J.  I  concur  entirely  in  the  opinions 
which  have  been  expressed.  It  has  been  argued  as  a 
case  of  principal  and  agent ;  but  it  really  was  a  case  of 
joint  liability:  indeed,  I  might  say,  of  partnership.  I 
concur  in  thiokiog  that  this  &ct  decides  the  case»  and 
makes  an  end  of  the  question.  If  I  had  left  to  the  jury 
the  qnesdon  in  respect  of  the  sole  credit  having  been 
given  to  HoUingworth,  I  certainly  should  have  told  them 
that  there  was  no  evidence  whatever  to  shew  that  Tate 
knew  who  the  other  persons  interested  were;  and^  if  he 
did  not,  their  finding  upon  the  point  would  have  been 
qnite  unavailing :  for  I  am  clearly  of  opinion,  that  such 
knowledge  was  essential  to  put  Tate  to  his  election. 
As  to  the  other  point,  —  the  subsequent  discharge, ^^ 
I  aum  also  clear  what  I  said  about  partners  was  merely 
used  as  an  illustration.  It  is  true  that  the  liability  of 
one  jointly  liable  may  be  dbcharged  by  a  new  agree- 
ment founded  upon  a  good  and  valid  consideration ;  but 
the  case  of  Lodge  v.  Dicas  (a),  shews  how  difficult  a 
matter  it  is,  when  once  a  joint  liability  has  been  created, 
to  obtain  a  release  from  it.  In  my  opinion,  the  case 
has  been  properly  decided. 

Rule  discharged. 

(a)  SB.S^Ald.6n. 
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June  16.  Wood  v.  Hurd. 

S5001.  having  HPHIS  was  an  action  for  breach  of  promise  of  marriage^ 
been  awarded    -■■    jj^  ^j^j^jj  ^jj^  j^^y  g^^^  ^  verdict  for  3500/.     The 

^a^in*     PlaintifiF  was  an  attorney's  daughter,  the  Defendant  an 

an  action         attorney. 

!lS™y*far        ^^  appeared  that,  by  his  father's  will,  the  Defendant  bad 

breach  of        personal  property  bequeathed  to  him,  which  was  sworn 

promise  of       ^^  j^^  under  80,000/.,  and  was  charged  with  annuities  to 

C^STfeftw^  the  amount  of  1650/.,  and  with  the  payment  of  10,000/. 

to  set  aside      down  to  a  younger  brother.    All  the  testator's  residuary 

OT  th^iSLnd  ^^*®  ^**  devised  to  the  Defendant 

that  the  da. 

mages  were  gi^  j^„  CampbeU,  upon  an  affidavit  that  the  residuary 

estate  was  not  worth  more  than  500/.,  and  that  the  per- 
sonal property  bequeathed  to  the  Defendant  was  so 
circumstanced  that  he  derived  no  immediate  income 
from  it,  moved  to  set  aside  the  verdict  on  account  of  the 
damages  being  excessive ;  suggesting  that  the  jury  might 
have  been  misled  as  to  the  Defendant's  means,  by  con- 
sidering the  large  legacy  left  to  his  younger  brother 
as  evidence  of  the  value  of  the  residuary  estate. 

ITie  Court  granted  a  rule  nisis  but  when  cause  was 
shewn,  it  appearing^  upon  examination,  of  the  affidavit 
used  for  the  Defendant,  that,  though  not  in  the  enjoy- 
ment of  an  immediate  income  under  his  father*s  willy  be 
was  entitled  to  considerable  property  in  reversion,  the 

rule  was 

Dischai^ed. 

Sir  John  Campbell^  Moody,  and  Butt^  for  the  De- 
fendant : 

Sir  Frederick  Pollock  and  Atcherley  Serjt,  for  the 
Plaintiff. 
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Pierce  v.  Fothergill.  ^^'^  i6. 

nnHIS  was  an  action  on  a  promissory  note  for  9912. 10s.  On  a  pro. 

bearing  date  ^f^gf«/  1st  1833,  made  by  the  Defend-  "^J^^^^ 

ant,  and  payable  to  the  Plaintifi^  on  demand,  for  value  demand, 

received.  where  there 

The  declaration  contained  no  count  for  interest.  llf °.JL« 

any  agree- 

Tbe  witness  who  proved  the  Defendant's  signature,  ment  for  in. 
said  the  note  was  given  for  money  advanced  by  the  ^?^.?? 
Plaintiff.  only  entitled 

The  writ  was  served  March  22d  1834.     The  cause  to  interest 
tried,  Mg,  20th  1835.  ^"^^ 

The  jury  having  found  a  verdict  for  425/.  \Ss.  6d,  the  writ  of 
being  the  amount  of  interest  from  the  date  of  the  note,  «»™Jo<>n«- 
added  to  the  principal  sum, 

Htaton  obtained  a  rule  nisi  to  reduce  the  damages 
to  391/.  10s;,  on  the  ground  that  there  had  been  no 
allegation  or  proof  of  any  agreement' for  interest. 

Tayimrd  Seijt  and  Steer^  who  shewed  cause,  con- 
tended,, that  when  it  appeared  to  be  the  intention  of 
the  parties  to  pay  interest,  the  jury  might  allow  it  in 
the  shape  of  damages:  Nichol  v.  Thompson  (a);  Calton 
V.  Bragg  (A);  Bruce  v.  Hunter  {c);  Slack  v.  IxraeU{d); 
Harrison  v.  Allen  (e);  at  all  avents,  as  the  note  was 
payable  on  demand,  tlie  Plaintiff  was  entitled  to  interest 
ftom  the  time  of  the  commencement  of  the  action. 

HeaUm.  That  might  have  been  so  when  actions 
were  commenced  by  latitat^  which  was  held  equivalent 


(a)  1  Cafnp&.52.n.  (d)  S  Taunt  157- 

lb)  15  East,  228.  (e) 

(c)  3CamplK4/S7. 


15  East,  223.  (e)  2  Singh.  4. 
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to  demand.  Bat  the  writ  of  summons  at  present  in  use 
has  no  such  effect.  And  here  there  is  no  count  for 
interest 

TiNDAL  C.  J.  I  do  not  see  any  foundation  for  the 
distinction  attempted  to  be  made  between  the  laiitmt 
and  the  writ  of  summons:  for  the  latitat  was  never 
explained  to  the  Defendant;  and  the  issuing  the  writ  of 
summons  which  sets  forth  the  cause  of  action  has  the 
same  effect  as  filing  a  latitat.  I  think,  therefore,  this 
rule  should  be  made  absolute  for  computing  the  interest 
from  the  time  of  issuing  the  writ  of  summons. 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute  accordingly. 


June  17. 

TheinstaL 
mento  of  an 
annuity  for 
the  payment 
of  which  a 
bankrupt  is 
surety  only. 


Thompson  v.  Thompson. 

^HIS  action  was  brought  against  the  Defendant,  as 
surety  for  one  George  Smallwood^  a  bricklayer,  to 
recover  280/.,  for  two  years  and  a  half  arrears  of  an 
annuity  of  112/.,  due  April  SOth  1834,  under  an  inden- 
ture of  the  31st  of  October  1831,  between  the  said  G. 
and  which  he  SmalNoood  and  the  Plaintiff;   and  30/.  expenses  occa- 
covenante  to     gj^^ed  by  the  principals'  default  of  payment ;  and  also 
of  the  default  to  recover  from  the  Defendant,  as  such  surety,  the  loss 
of  thegrantor,  the  Plaintiff  had  sustained  by  SmaUwoocCs  not  completing 
they  become     ^^  carcases  of  certain  houses,  pursuant  to  the  Defend- 
ant's covenant  in  the  said  grant  of  annuity,  on  or  before 
the  24th  oijime  1832. 

The  Defendant  pleaded,  first,  as  to  so  much  of  the 

declaration  as  related  to  the  non-payment  of  the  280/^ 

.  that  on  the  8th  of  'December  1831,  he  became  a  bank- 


due  aflier  his 
bankruptcy^ 
provable 
under  a  fiat 
against  the 
surety. 
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rupt,  and  that  the  caase  of  action  accrued  to  the  Plain- 
tiff before  he  became  bankrupt :  a  similar  plea  as  to  the 
30^  expenses :  and  as  to  the  alleged  non-completion  of 
the  houses,  that  they  were  completed.  On  these  pleas, 
issues  were  joined,  and  the  jury  found  by  a  special  ver- 
dict, that  before  the  commencement  of  this  suit,  to  wit, 
OQ  the  8th  of  December  1831,  the  Defendant  became  a 
bankrupt;  and  that  thereupon  a  certain  commission  of 
bankruptcy,  bearing  date  at  Westminster  the  8th  of 
December  1831,  was  afler  tlie  making  of  the  indenture 
in  the  declaration  mentioned,  duly  awarded  and  issued 
against  the  Defendant:  that  by  virtue  of  the  said  com- 
mission the  Defendant  was  duly  found  and  adjudged  to 
be  a  bankrupt:  and  that  the  Defendant  afterwards 
and  before  the  commencement  of  this  suit,  to  wit,  on 
the  5rd  of  April  1838,  duly  obtained  his  certificate: 
that  140/.,  part  of  the  said  sum  of  2802.  of  the  said 
annuity,  yearly  rent-charge,  or  annual  sum,  became  and 
was  due,  and  owing,  and  in  arrear  to  the  Plaintiff,  before 
the  said  3rd  of  April  1833;  and  the  sum  of  140/.,  residue 
of  the  said  sum  of  280/.  of  the  said  annuity,  yearly  rent- 
charge,  or  annual  sum,  became  and  was  due  and  owing 
and  in  arrear  to  the  Plaintiff,  since  the  said  Srd  of  April 
1833.  And  if  upon  the  whole  matter  aforesaid  it  should 
seem  to  the  Court  that  the  said  certificate  was  not  a 
bar  to  the  action,  then  the  jurors  said  that  the  causes 
of  action  in  respect  of  the  first  breach  in  the  declar- 
ation assigned  did  not,  nor  did  any  of  them,  or  any 
part  thereof,  accrue  to  the  Plaintiff  before  the  Defendant 
became  a  bankrupt,  within  the  true  intent  and  meaning 
of  the  statute  then  in  force  concerning  bankrupts;  and 
in  that  case,  they  assessed  the  damages  of  the  Plaintiff 
by  reason  thereof,  over  and  above  the  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  to  280/. : 
that  the  cause  of  action  in  respect  of  the  breach  of 
covenant  in  die  said  declaration  lastly  assigned,  also 
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1885.  aeeraed  to  the  PlaintiflP  before  the  said  did  of  Apnl 
1833  s  and  if  upon  the  whole  matter  aforesdd,  it  ahould 
seem  to  the  Court  that  the  said  certificate  was  not  such 
bar  as  last-aforesaid^  then  the  jurors  said,  that  the  said 
cause  of  action  in  respect  of  the  said  breach  of  covenant 
in  the  declaration  lastly  assigned,  did  not,  nor  did  any 
part  thereof,  accrue  to  the  Plaintiff  before  the  Defendant 
became  a  bankrupt  as  aforesaid ;  and  in  that  case,  they 
assessed  the  damages  of  the  Plaintiff  by  reason  thereof, 
over  and  above  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  to  1220/^  and  for  those 
costs  and  charges,  to  Ws. 

Adam  Seijt.  for  the  Plaintiff.  None  of  the  Plaintiff's 
demands  were  provable  under  the  Defendant's  oommis* 
non,  and  therefore,  his  certificate  Is  no  bar  to  the  action. 
The  expences  occasioned  by  the  default  of  the  principal 
to  pay  his  annuity,  and  the  demand  in  respect  of  the  un- 
finished houses,  are  unliquidated  damages,  which  have 
never  been  the  subject  of  proof  under  a  commission :  the 
cNily  question  is  as  to  the  proof  of  the  arrears  of  the  an- 
nuity. The  fifiy-fourth  section  of  6  6. 4.  c.  16.  enables 
an  annuity  creditor  of  a  bankrupt  to  prove  the  value  of 
the  annuity,  under  a  commission  against  the  grantor. 
But  the  Plaintiff  is  the  annuity  creditor  of  Smdlwoodihe 
principal,  not  of  the  Defendant,  SnudhoootPB  surety :  he 
cannot  prove  therefiire,  under  that  section.  The  fifty- 
sixth  section  provides  for  the  cases  of  a  debt  payable 
upon  a  contingency,  which  has  not  happened  before  the 
issuing  of  the  commission,  and  where  the  value  shall  not 
be  ascertained  before  the  contingency  shall  have  hap- 
pened. But  an  undertaking  to  pay  in  de&ult  of  a  third 
person  is  not  a  debt,  and  the  contingency  of  such  default 
is  not  susceptible  of  valuation.    Ataood  v.  Partri^e  {a)^ 

(a]  ^Bingk.ft09. 
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Oveneen   of  St.  AIartin*in'4he^Fidds  v.    Warren  (a),       1895. 
Tmflor  Y.  Young.{b)  _ 

Alexander  for  the  Defendant  The  court  will  give  a 
liberal  construction  to  the  clauses  in  the  Bankrupt  Act  for 
fiK^ilitating  the  proof  of  debts  and  consequent  discharge  of 
the  bankrupt.  Ex  parte  Grundy  {c\  Ex  parte  Tmdal  {d)f 
Ex  parte  LemU  {e\  Pattuon  v.  Banks  {g\  Brooks  r* 
Lknfd  {h\  Baxter  v.  Nichols,  (f )  The  Plaintiff's  claim  is 
a  debt  payable  on  a  contingency  within  the  intent  of  the 
fifty-sixth  section.  In  Ex  parte  Myers  {k\  the  contingency 
did  not  happen  till  after  the  bankruptcy.  In  Jttwood  v. 
Partridge  the  party  was  not  surety  for  the  payment  of  a 
debCy^but  for  payment  of  premium:  Bire  y«  Morean (/) 
was  a  question  of  costs  which  are  not  a  contracted  debt, 
but  a  payment  in  invitum:  Taylor  v.  Yomg^  Overseers  of 
St.  Jdartin'in4he'-Fields  v.  Warren^  and  Hoffham  v. 
Foudrinier  {m)f  turned  on  the  effect  of  a  clause  in 
49  G.  3.  c.  121. 

Adams  was  heard  in  reply. 

Cur.  adv.  vult. 

TuinAL  C.  J.  The  question  arising  on  this  specnal 
Terdict  is»  whether  the  several  breaches  of  covenant 
stated  in  the  declaration  are  either  debts,  or  are  claims 
and  demands,  which  are  by  the  statute  made  provable 
under  the  commission ;  for,  unless  they  fall  within  that 
description,  the  certificate  will  be  no  bar  within  the 
6  G.4s.  c.  16.  5. 127.,  and  consequently  the  Plaintiff  will 
he  entitled  to  the  verdict 

(o)  IS.S^  Aid.  491.  rt)  1  T.  R.  17. 

(6)  SB.S^A1d.  521.  (<)  4  Taunt.  90^ 

{e)  1  MmU.  Si  WA.  %9Z.  h)  %  Deae.  Sf  Ckiiig,  251. 

(d)  SBingh.4m.  (Q  ^Sing^.S!. 

le)  1  M<mt.  Ss  JIPA.  426.  (m)  SM.SfS.^l. 

(g)  Cowp.54a. 
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Now  as  to  the  breach  of  coTenant,  which  i$  lastly  as- 
signed in  the  declaration,  viz:  —  that  Smallwood  did  not 
complete  and  finish  the  messuages  therein  described,  so 
as  to  make  them  fit  for  habitation,  on  or  before  the  24th 
of  Jtme  18S2;  that  is  a  demand  for  general  and  unliqui- 
dated damages,  such  as  cannot  be  ascertained  without 
the  intervention  of  a  jury,  and  is  altogether  incapable  of 
forming  the  subject  of  a  proof  by  the  affidavit  or  depo- 
sition of  the  party  himself.  Such  damages,  therefore,  can 
never  be  considered  as  a  debt  or  demand  payable  under 
a  commission. 

Again,  as  to  the  second  breach  of  covenant,  which  is 
for  SO/,  alleged  to  be  the  expenses,  costs,  and  damages, 
sustained  by  the  Defendant,  by  reason  of  the  non- 
payment of  the  annuity,  that  breach  appears  also  to  be 
open  to  the  same  objection  as  the  last ;  besides  which,  it 
is  clear,  that  if  the  Plaintiff  had  no  right  to  prove  under 
the  commission  the  annuity  itself,  which  is  the  principal 
debt,  he  cannot  be  allowed  to  prove  these  damages 
which  are  only  incidental  and  accessory  to  the  annuity 
itself. 

The  question,  therefore,  upon  this  record  is  reduced 
to  the  simple  point,  whether  the  instalments  of  an  an- 
nuily,  for  the  payment  of  which  the  bankrupt  is  surety 
only,  and  which  he  expressly  covenants  to  pay  in  case  of 
the  default  of  the  grantor,  are  provable  under  a  fiat 
against  the  surety,  where  such  instalments  do  not  become 
due  until  after  the  bankruptcy  of  the  surety;  and  we  are 
of  opinion,  that  they  are  not  If  such  a  demand  is 
provable  at  all,  it  must  fall  within  the  provisions  of  the 
fifty-sixth  section  of  the  statute,  and  no  other.  For  as 
to  the  fifty-fourth  section,  its  object  was,  to  enable  the 
annuity  creditor  of  any  bankrupt  to  prove  for  the  value 
of  an  annuity  under  a  commission  against  the  grantor. 
But  the  Plaintiff  in  this  case,  is  not  the  annuity  creditor 
of  the  Defendant  the  bankrupt.    The  Defendant  neither 
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graDted  the  annuity,  nor  covenanted  absolutely  for  its  16^5. 
payment :  he  only  covenanted  to  pay  in  case  the  grantor 
should  make  default  It  is  clear,  therefore,  that  the  case 
is  not  within  the  fifty-fourth  section.  The  fifty-fifth  YttoitnoA. 
section  was  passed  to  enable  the  collateral  surety  for 
payment  of  an  annuity  to  come  in  under  a  commission 
issued  against  the  principal  debtor.  It  is  unnecessary 
therefore  to  say,  that  this  section  cannot  apply  to  the 
present  case,  where  the  commission  has  been  issued,  not 
against  the  grantor  of  the  annuity,  but  against  the  surety 
himself.  No  section,  therefore,  can  possibly  apply  to  this 
case,  except  it  be  the  fifth-sixth.  That  section  provides 
for  two  cases :  —  first,  where  there  is  ^*  a  debt  payable 
upon  a  contingency  which  has  not  happened  before  the 
issuing  of  the  commission;"  in  which  case  the  com^ 
missioners  are  directed  to  ascertain  the  value  thereof, 
and  to  admit  the  creditor  to  prove  the  amount  so  as-* 
oertained.  The  second  case  is,  '^  where  the  value  shafl 
not  be  ascertained  before  the  contingency  shall  have 
happened,"  and  in  that  event  the  creditor  may,  after 
such  contingency  shall  have  happened,  prove  in  respect 
of  the  debt,  and  receive  dividends  with  the  other  cre- 
ditors, not  disturbing  any  former  dividends:  and  the 
question  is,  whether  the  instalments  mentioned  in  the 
first  breach  of  the  declaration,  fall  within  either  the  one 
or  the  other  of  these  provisions. 

We  think  it  clear,  that  the  quarterly  payments  of  the 
annuity  not  falling  due  until  after  issuing  of  the  com- 
mission, are  not  comprised  within  ihejlrst  pari  of  the 
section.  Before  the  days  of  payment  arrived,  these 
instalments  are  not  only  no  debt,  but  can  never  become 
a  debt  from  the  surety,  except  on  the  event  that  Small- 
woodf  the  grantor  of  the  annuity,  shall  make  default  in 
such  payments.  But  the  value  of  such  a  contingency 
it  is  impossible  to  calculate.  The  liability  of  the  surety 
would  depend  upon  the  power  and  the  will  of  the  prin- 
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1855w  dpat  to  pay  the  first  quarter^  and  alao  the  sob^qnent 
instalments  as  they  fall  doe;  and  it  is  needless  to  say, 
IJiat  such  a  contingency  cannot  be  subjected  to  any 
known  kw  of  calcuktion,  and,  accordingly,  when  the 
present  Plaintiff,  before  any  quarterly  payment  became 
due,  applied  to  the  commissioner  to  ascertain  the  value 
of  the  annuity,  and  to  allow  him  to  prove  such  value, 
the  commissioner  rqected  the  proof,  and  we  agree  in 
the  judgment  given  by  the  Court  of  Review,  who  held 
such  rejection  to  be  right.  (See  Ex  parte  Thompson,  {a) } 
If  the  instalments  of  an  annuity  are  provable  at  all,  it 
must  either  be  by  proving  the  present  value  of  the 
whole  annuity,  or  by  proving  the  separate  value  of  each 
instalment  as  it  falls  due.  But  it  is  obvious  that  the 
act  has  made  no  provision  for  the  proof  of  the  present 
value  of  the  annuity  against  the  estate  of  the  surety. 
If  the  whole  annuity  is  allowed  to  be  proved  against  the 
estate  of  the  surety,  there  is  no  provision  in  the  statute 
for  reimbursing  the  surety,  by  enabling  the  assignees 
to  look  to  the  principal  debtor  for  indemnity.!  Whereas 
in  the  case  of  the  bankruptcy  of  the  grantor  of  the 
annuity,  and  the  ^annuity  being  proved  against  his 
estate,  a  provision  is  made  for  the  indemnity  of  the 
surety  by  the  55th  section:  namely,  that  the  surety, 
by  paying  to  the  creditor  the  ascertained  value  of  the 
annuity,  may  have  the  benefit  of  the  proof  of  the 
annuity  creditor  against  the  bankrupt's  estate.  By  this 
course,  the  whole  erf*  the  annuity  transaction  is  closed  as 
to  all  the  parties ;  the  grantor,  the  surety,  and  the  an- 
nuitant. The  absence,  therefore,  of  any  similar  pro* 
vision  in  the  case  of  the  surety  becoming  bankrupt, 
leads  to  the  inference,  that  it  was  not  intended  to  pro- 
vide for  such  case  by  the  statute,  but  that  it  should  be 
left  as  it  stood  at  common  law.     And  we  think  as  the 

(a)  MinU.  S^  BUs^^lQ. 
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whole  value  of  the  annuity  is  not  provable  at  once  under  1 B9S. 
the  fifty*sixth  section,  so  neither  is  each  particular  in- 
stalment provable  afler  the  contingency  happens.  For 
the  fifty-fourth  section  of  the  act  deals  with  an  annuiqr 
as  a  debt  of  a  peculiar  nature,  ^nd  provable  in  one 
way  only;  directing  the  present  value  of  the  whole  of 
the  annuity  to  be  ascertained,  and  such  whole  value  to 
be  the  subject  of  proof;  not  that  each  successive  instal- 
ment shall  be  proved  as  it  becomes  due.  And  if  the 
annuity  is  so  dealt  with  under  the  fifty-fourth  section, 
where  the  proof  takes  place  against  the  grantor's  estate^ 
there  is  no  reason  to  suppose  the  legblature  would  have 
treated  it  differently 'under  the  fifty-sixth  section,  as 
against  the  estate  of  the  surety,  if  such  annuity  was 
blended  to  be  proved  under  that  section.  And  indeed 
it  would  be  a  great  hardship  on  the  annuity  creditor  to 
compel  him  to  prove  each  separate  instalment  as  it 
became  due;  that  is,  as  the  contingency  of  the  default 
of  the  principal  debtor  happened  through  a  long  series 
of  years ;  for  that  would  in  effect  be^  to  take  away  from 
him  the  whole  benefit  of  his  security  without  giving  him 
a  real  share  under  the  estate. 

This  decision  does  not  in  any  manner  overrule  the 
ease  of  the  proof  against  the  estate  of  the  guarantee  or 
surety  for  a  debt,  after  the  default  of  the  principal^ 
which  proof  was  allowed  in  Ex  Parte  Myers  and  Others^ 
Mont  4-  BUgh^  229 ;  but  is  limited  to  the  case  before  us, 
the  proof  of  the  instalments  of  an  annuity.  As  therefore^ 
we  consider  that  no  part  of  the  demand  in  this  dedar 
ration  was  provable  under  the  commission  against  the 
DeGendan^  we  think  there  must  be 

Judgment  for  the  Plaintiff. 
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Jttm  17^',    Leonard  v.   Charles  Simpson,    Executor  of 

St£PHen  Simpson. 


In  debt  upon  ¥N  debt  upon  a  judgment  against  the  Defendant,  as 
ni'^^T**  executor  of  Stephen  Simpson^  with  suggestion  of  a 

■gainst  De-  devastavit^  the  only  eTidence  produced  by  the  Plaintiff 
fendftnt  as  was  an  examined  office  copy  of  the  record  and  testatum 
n^^on  oi  ^f^'  *"  ^^®  former  action,  by  which  it  appeared  that 
the  judgment  Ae  Defendant,  as  executor  of  SifipA^  Simpson^  had  been 
and  of  a  tef-  gj,^  jjj  covenant  (venue  London)  for  the  arrears  of  an 
upon  which  annuity  granted  to  the  Plaintiff  for  his  life  by  Stephen 
the  sheriff       Simpson : 

i2fa£]?*^  That  the  Defendant  had  allowed  judgment  to  go 
teUatoriB,  and  against  him  by  default : 

a  levy  of  costs  ThB,t  a  writ  of  inquiry  had,  thereupon,  issued  to 
the  sherifi  of  London^  who  had  returned  73/.  lO^. 
damages  and  20^  costs  to  be  due  to  the  Plaintiff; 
whereupon  it  was  considered  that  he  should  recover  his 
damages  found  by  the  inqubition,  and  20/.  for  his  costs 
and  charges  adjudged  of  increase ;  which  damages,  costs, 
and  charges,  in  the  whole  amounted  to  94/.,  to  be  levied 
of  the  goods  and  chattels  which  were  of  Stephen  Simpson 
at  the  time  of  his  death  in  the  hands  of  the  Defendant 
as  executor  as  aforesaid  to  be  administered ;  and  if  he 
bad  not  so  much  thereof  in  his  hands  to  be  adminis- 
tered, then  21/.  parcel,  &c.,  of  the  proper  goods  and 
chattels  of  the  Defendant : 

That  Bjl.Ja.  was  directed  to  the  sheriff'{a)  of  London^ 
in  conformity  with  the  judgment,  and  that  **the  sher^ 
to  mtj  William  Holland,  sheriff* of  the  city  aforesaid**  {b)^ 
returned  that  the  Defendant  had  no  goods  which  were 
of  the  said  Stephen  Simpson  at  the  time  of  his  death,  to 


de  bonis  pro^ 
priU,  Held, 
unanswered, 
sufficient  evi- 
dence of  a 
devastavit. 


/Jf^f^ei^iy^ 
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be  adniioistered,  and  that  the  sheriff  had  not  any  of       18S5. 

the  proper  goods  or  chattels  of  the  Defendant  in  his        

bailiwick  whereof  he  could  cause  to  be  made  the  21/.        ■o''^*'* 
pared,  &c.:  Sumtm. 

That  thereupon  it  was  sufficiently  testified  to  the  Court 
that  the  Defendant  had  sufficient  goods  and  chattels 
which  were  of  the  said  Stephen  Simpson,  deceased,  at 
the  time  of  his  death,  in  his  hands,  as  executor  as 
aforesaid,  to  be  administered,  in  the  city  of  Litchfield, 
whereof  the  sheriff  of  that  city  might  cause  to  be  levied 
the  whole  amount  of  the  said  damages,  costs,  and 
charges,  and  that  the  Defendant  had  sufficient  of  his 
own  proper  goods  and  chattels  in  the  said  city,  whereof 
the  said  sheriff  might  cause  to  be  levied  the  said  sum 
of  21/.  parcel,  &c.: 

That  thereupon  the  Plaintiff  prayed  a  writ  of  testatum 
JL  fa.  to  be  directed  to  the  sheriff  of  the  said  city  of 
Utchfield,  commanding  him  to  levy  accordingly : 

That  it  was  granted  to  him,  &c. : 

And  that  William  Holland,  sheriff  of  the  city  of 
Utchfield,  thereupon  returned  that  he  had  caused  to  be 
levied  21/.  of  the  proper  goods  and  chattels  of  the  De- 
fendant, which  he  had  paid  to  the  Plaintiff;  but  that  the 
Defendant  had  no  goods  or  chattels  in  his  bailiwick  which 
were  of  Stephen  Simpson,  deceased,  at  the  time  of  his 
death  in  the  hands  of  the  Defendant  to  be  administered. 

On  behalf  of  the  Defendant  it  was  objected  that  this 
evidence  did  not  sufficiently  establish  a  devastavit ;  upon 
which  a  verdict  was  taken  for  the  Plaintiff,  with  leave 
for  the  Defendant  to  move  to  set  it  aside  and  enter  a 
a  nonsuit  instead. 

Butt,  who  moved  accordingly,  contended. 
That  the  testatum  was  irregular :  the  return  to  the  jf. 
fa,  which  preceded  it,  purporting  to  be  a  return  of  the 
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sberi^  instead  of  the  sheriffi  of  London^  and  being  there- 
fore  a  nullity :  and 

That  the  statement  of  the  issuing  of  a  ^.  feu  into 
London^  and  a  return,  was  mere,  fornix  on  which  to 
found  the  issuing  of  the  testatum  Ji»  fa*:  so 

That  there  being  in  fact  no  return  to  the  Ji.fa.9  the 
Defendant  might  still  have  assets  in  London^  although 
he  had  none  in  Litchfield  t  and,  further^ 

That  the  sheriff  ought  to  have  returned  a  devastavit. 
Bock  V.  Leigkion  (a) ;  Erving  v.  Peters,  (i)  If  it  were 
sufficient  to  return  nuUa  bona  testatoris  to  the  test.fi.  fa.^ 
the  Plaintiff  might,  for  the  purpose  of  charging  the  De- 
fendant unjustly,  purposely  issue  his  writ  into  a  county 
in  which  the  testator  had  no  goods.  At  all  events,  it 
was  necessary  to  prove  the  issuing  of  a  fieri  facias  into 
Lofidon^  and  a  return  of  twUa  bona  thereto. 


Caoding  shewed  cause.  The  judgment  by  default 
was  sufficient  prima  facie  evidence  of  a  devastavit^  for  it 
is  an  admission  of  assets  in  the  executor's  hands,  and 
after  that  admbsion  he  must  account  for  the  application 
of  them : 

And  it  is  neither  usual  nor  necessary  for  the  sheriff  to 
return  a  devastavit.  Glossop  v.  Pok  (c),  I  fVms.  Saund. 
219.  b.  note,  and  the  authorities  there  cited ;  Stelton  v. 
Hcavling{d)^  ChaUoner  v.  ChaUoner  (^),  Hope  v.  Bague  (g), 
Blackmore  v.  Mercer.  (A)  In  Farr  v.  Newman  (»)>  Lord 
Kent/on  retracted  the  opinion  he  had  expressed  in  Erving 
v.  Peters. 

Then,  the  testatum  fi.  fa.,  to  the  sheriff  of  Litchfield^ 
though  irregular  for  want  of  a  correct  return  to  the  pre^ 


(a)  ISaScSlO. 
(ft)  ST.  12.685. 
(c)  SM.S^S.  175. 
(iQ  1  Wils.  S58. 


(e)  Cited  in  5Ae/<0n  V.  iTav- 
ling. 

(g)  3  East,  2. 

(h)  2  Wms,  Saund.  40S. 

(1)  4  r.  R.  633. 
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ceding  writ,  is  not  a  nullity;  the  Court,  upon  application, 
would  have  amended  the  return. 

BuH.  Skelion  y.  Howling  only  shews  that  judgment 
by  default  is  an  admission  of  assets :  Treil  v.  Edwards  (a), 
Wharton  t.  Bichardson,  {b)  ChaUoner  v.  ChaUoner  was 
decided  on  the  authority  of  Bock  v.  Leighton  where  the 
sheriff  returned  a  devastavit.  But  Hope  v.  Bague^  and 
Erving  y.  Peters  are  conclusive  to  shew  that  the  evidence 
in  the  present  case  was  not  sufficient. 

Cur.  adv.  vtdt. 
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TiNDAL  C.J.  The  short  point  in  this  case  is,  whether 
such  evidence  o(^  devastavit  was  given  at  the  trial  on  the 
part  of  the  Plaintiff,  as,  being  unanswered  by  the  De- 
fendant, entitles  the  Plaintiff  to  a  verdict ;  and  we  think 
the  evidence  was  sufficient  for  that  purpose. 

The  judgment  by  default  in  the  former  action  is  con- 
clusive upon  the  Defendant,  that  he  has  assets  to  satisfy 
the  judgment.  This  is  so  thoroughly  settled  in  the  case 
of  Rock  V.  LeightoHf  and  in  other  cases  which  had  pre- 
ceded it,  that  it  was  admitted  to  be  the  law  by  the 
Defendant's  counsel  in  arguing  the  case  of  Erving  v. 
Peters,  (c) 

The  fact  therefore  is  conclusively  established  against 
the  Defendant,  that  he  has  assets  of  the  testator  in  his 
hands:  and  the  only  question  which  remains  is,  what 
evidence  is  necessary  to  shew  that  he  has  wasted  those 
assets. 

In  reason  and  good  sense,  very  little  evidence  ought- 
to  be  necessary  for  that  purpose.  It  is  his  duty  when 
called  upon  by  notice,  or  by  a  writ  of  execution,  either 
to  satisfy  the  debt  out  of  the  monies  of  the  testator,  or 


(a)  6  Mod.  308.        (6)  2  Str.  1 075.         (c)  S  T.  R.  685. 
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to  shew  the  assets  to  the  sheriff,  that  he  may  make  the 
debt  out  of  them ;  and  accordingly,  very  slender  evi- 
dence has  at  all  times  been  held  to  be  sufficient  to  prove 
the  deoastcpoU.  The  issuing  of  a  writ  oiJLfa.  directed  to 
the  sheriff  of  the  county  where  the  action  was  laid,  and 
a  return  nulla  bona  thereto,  has,  for  a  long  time  past,  been 
deemed  evidence  enough.  And  yet,  if  the  reason  of  the 
thing  be  considered,  the  suing  out  and  return  of  such 
writ  unto  the  county  where  the  action  is  laid,  affords  no 
necessary  presumption  that  the  Defendant  has  ever  heard 
of  it.  For  it  is  a  mere  fiction  of  law  to  suppose  the  De- 
fendant resident  in  the  county  where  the  venue  is  laid  in 
a  personal  action :  and  even  if  he  be,  the  sheriff  would 
as  a  matter  of  course,  return  nulla  bona  to  the  writ, 
unless  authentic  information  was  given  to  him  where  the 
testator's  goods  were  to  be  found,  and  they  were  exposed 
to  his  officers.  And  before  the  present  practice  pre- 
vailed, of  issuing  2Lfi.fa.  and  returning  nulla  bona  thereto, 
it  was  usual  for  the  sheriff  to  summon-  an  inquest  of 
office,  and  to  return  a  devastavit  in  addition  to  his  re- 
turn to  the  writ,  of  JLJa.  which  being  an  ex  parte  pro- 
ceeding, gives  no  notice  whatever  to  the  Defendant 

In  the  present  case,  the  Plaintiff  sued  out  a  testatum 
Ji.  fa.  to  the  sheriff  of  Litchfield^  with  a  return  that  the 
sheriff  had  caused  to  be  levied  the  costs  de  bonis  pwpriis 
of  the  Defendant,  and  that  tiie  Defendant  had  no  goods 
or    chattels  of  the  testator  in   his  hands  to  be  ad- 
ministered.    Now  it  must  be  admitted,  that  the  testatum 
JierifcuAas  in  this  case  was  irregular,  inasmuch  as  it  pro- 
ceeds upon  the  suggestion  of  an  award  of  a  writ  of 
Jiefi  facias  to  the  sheriff  of  London  /  whereas  the  court 
must  take  judicial  notice  that  there  are  two  sheriffs  and 
not  one  only. 

But  the  testatum  fi.  fa.  is  irregular  only,  it  is  not 
a  nullity.  And  if  the  Plaintiff  had  applied  to  amend  the 
recital,  no  doubt  such  amendment  would  have  been  per- 
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jnhted  and  no  objection  could  have  been  then  taken  to 
theJLfa. 

Bat  the  question  is,  as  the  testati4mjl.ja.  has  been  ac- 
tuaUy  issued,  and  returned,  and  no  objection  taken 
against  its  irregularity,  whether  such  return,  that  the 
sheriff  has  actually  levied  the  amount  of  the  costs,  out  of 
the  proper  goods  of  the  Defendant,  and  that  there  are  no 
goods  of  the  testator  within  his  bailiwick,  does  not  afford 
more  satisfactory  evidence  that  the  Defendant  had  notice 
of  the  claim,  so  as  to  call  upon  him  to  pay  the  debt  or 
oflbr  the  goods  of  the  testator  to  the  sheriff,  than  if  a^. 
/a»  bad  been  returned  in  the  ordinary  course,  ntdla  bona^ 
by  the  sheriff  of  the  county  where  the  action  was  brought? 
And  we  feel  no  doubt  that  such  is  the  case ;  and  that  the 
Defendant  was  called  upon  at  the  trial  afler  the  produc- 
tion of  the  teslaium  Jl,  Jit*  and  return,  to  shew,  that  he 
bad  not  wasted  the  goods  of  the  testator,  but  was  ready 
to  give  them  to  the  sheri£^  so  that  it  was  the  sheriff's 
feult  that  he  did  not  make  the  debt  out  of  them ;  and  as 
DO  such  evidence  was  offered  by  the  Defendant  at  the 
trial,  we  think  the  Plaintiff's  evidence  sufficient  to  es- 
tablish a  devastavit. 

We  therefore  think  the  rule  for  entering  a  noisuit 
ought  to  be  discharged. 

Rule  discharged* 
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Bradshaw  v.  SkilbecKi  Administrator  of  Mary 
Skilbeck,  deceased. 

T^HIS  was  an  action  of  assumpsif  to  recover  the 
amount  of  a  promissory  note  for  103/.  13s.  Bd.^ 
dated  the  ist  of  June  1831»  made  by  the  intestate, 
Mary  Skilbecky  and  delivered  to  the  Plaintiff;  and  also  to 
recover  the  sum  of  8/.  5s.  6^  for  medicines  and  attend- 
ance, as  an  apothecary. 

The  Defendant  pleaded  pleni  administravH  prater 
24/.  9s.     The  Plaintiff  signed  judgment  by  default  as  to 

sons  to  attain  the  24/.  9s.,  and  in  his  replication  traversed  the  plene 
administraxnt  prater^  and  upon  that  traverse  issue  was 
joined. 

By  mutual  consent  the  following  case  was  submitted 
for  the  opinion  of  the  Court:  — 

On  the  1st  oi  June  1831,  Mary  Skilbeck  made  the 
promissory  note  mentioned  in  the  declaration,  which 
still  remai/ied  in  the  Plaintiff's  hands  unpaid.  She  was 
also,  at  the  time  of  her  death,  indebted  to  the  Plaintiff 
in  the  sum  of  8/.  5s.  6e/.,  which  likewise  remained  un- 
paid. 

Mary  Skilbeck  was  the  only  daughter  of  Edward 
Hepaoorthi  who,  by  his  will,  after  charging  his  personal 
estate  with  the  payment  of  debts,  &c.,  gave  all  his  lease- 
hold buildings,  lands  and  grounds  in  Huddersfieldy  or 
near  thereto,  to  Robert  Firth  and  John  Hirsts  to  hold 
to  them,  their  heirs,  executors,  administrators,  and 
assigns,   in  trust,   to  permit  and  suffer  his  daujghter 

daughter  took   Mary  to  receive  the  rents  and  profits  thereof  for  and 

life  in  the        during  the  term  of  her   natural  life ;    and   from  and 

leaseholds^ 

with  remainder  to  her  two  sons  for  life,  with  the  ultimate  remainder^  on  certain 

contingencies^  to  herself. 


June  17. 


Devise  of 
leaseholds  to 
testator's 
daughter  for 
life;  re- 
mainder to 
her  two  sons 
for  life  ;  and 
in  case  she 
should  not 
have  a  son  or 


the  age  of 
twenty-one^ 
and  of  such 
sons  dying 
without  law- 
ful issue^ 
then  to  her 
daughters^ 
their  exe- 
cutors^ ad- 
ministrators^ 
and  assigns ; 
and  if  such 
daughters 
should  die 
without  issue^ 
remainder 
over :  all  the 
residue  of 
testator's 
estate,  to  his 
daughter : 

Held,  that 
the  testator's 
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immediately  after  her  decease  to  her  two  eldest  sons^ 
for  and  daring  the  terms  of  their  natural  lives,  as 
tenants  in  common,  and  not  as  joint  tenants,  —  (if  but 
one,  then  wholly  to  that  one), — but  charged  and  charge- 
able, if  only  one  son,  with  the  payment  of  50/.  each  to 
the  younger  children  which  his  said  daughter  might 
have;  but  if  there  should  be  two  sons,  then  only  with  the 
payment  of  20/.  each  to  the  younger  children  which  his 
daughter  miglit  have.  And  in  case  his  daughter  Mary 
should  not  have  a  son  or  sons  to  attain  the  age  of 
twenty-one  years,  and  of  such  sons  dying  without  law- 
ful issuer  then  to  all  and  every  the  daughters  of  his 
daughter  Mary^  their  executors,  administrators  and 
assigns :  if  only  one  daughter,  then  wholly  to  that  one, 
and  to  her  legal  representatives.  In  case  testator's 
daughter  should  happen  to  die  without  lawful  issue, 
there  were  several  remainders  over*  All  the  rest,  resi- 
due, and  remainder  of  his  household  furniture,  goods, 
stock  in  trade,  debts,  and  all  other  his  real  and  per-' 
sonal  estate  whatsoever  and  wheresoever,  he  gave  to 
his  executors  and  trustees  (charged  and  chargeable  with 
the  payment  of  his  just  debts,  funeral  expenses,  legacies, 
&C.),  in  trust  for  his  daughter  Mary^  so  that  the  same 
might  be  at  her  own  sole  and  separate  disposal,  when 
and  as  she  should  request  the  same. 

The  testator  died  in  the  year  1799,  without  revoking 
or  altering  the  above  will. 

At  the  time  of  making  his  will,  and  also  at  the  time  of 
his  death,  he  was  possessed  of  a  leasehold  interest  in 
the  buildings,  lands,  and  grounds,  particularly  mentioned 
io  the  will.  The  will  was  duly  proved  by  the  execu- 
tors and  Mary  SkilbecJc^  his  executrix,  who  entered  into 
possession  of  the  leasehold  property  mentioned  in  the 
will,  soon  after  the  death  of  the  testator,  and  continued 
in  possession  until  her  death.  At  the  time  of  the  making 
of  her  father's  will,  and  also  at  the  time  of  his  death, 

N  4 
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sho  had  two  sons,  Edward  (the  present  Defendant)  and 
Matthias,  After  her  father's  death  she  had  a  daughter^ 
who  died  at  the  age  of  seven  years^  and  two  other  sons, 
John  and  TYiomas.  The  four  sons  all  lived  to  attain 
t^eir  majority,  but  Matthias  died  in  1S20,  and  T'homas 
in  1826;  both  intestate  and  unmarried.  The  husband 
of  Mary  Skilbeek  died  in  1814|  before  any  of  the  sons 
bad  attained  their  msjority,  and  she  herself  died  intestate 
on  or  abont  the  9th  of  Ncfoember  1888. 

The  Defendant,  upon  the  death  of  his  mother,  took 
out  letters  of  administration  to  her  personal  estate,  and 
entered  into  the  possession  of  the  leasehold  premises 
particularly  mentioned  in  the  will  of  Hepworth;  and 
from  that  time  until  the  assignment  hereinafter  men- 
tioned received  the  rents  and  profits  to  a  considerable 
amount :  he  had  also,  since  that  assignment,  continued 
in  the  receipt  of  the  rents  and  profits  of  the  premises. 

John  Hirst^  one  of  the  executors  and  trustees  named 
in  the  will  of  Hepworth^  died  soon  after  his  testator : 
Bdbert  Firth^  another  of  the  executors  and  the  surviving 
trustee,  died  in  January  1828,  leaving  his  son  Thomas. 
Fhih  his  sole  executor,  who  duly  proved  his  will.  The 
legal  estate  in  the  leasehold  property  comprised  in 
the  will  of  Hepaxnih  became  thus  vested  in  Jliomas 
FiHh. 

By  an  indenture  of  assignment,  bearing  date  the  lith 
o^ Nffoember  l%SAiy  and  made  between  the  said  Thomas 
Firth  therein  described  as  executor  of  Robert  Firth  de- 
ceased, of  the  one  part,  and  the  Defendant  in  this  cause, 
therein  described  as  administrator  of  his  mother,  Mary 
Skilbeek  deceased,  of  the  other  part,  it  was  witnessed 
that,  in  consideration  of  the  sum  of  125/.  to  the  said 
71  Firfh  in  hand  paid  by  the  said  E.  Skilbeek,  the 
receipt  whereof  the  said  T.  Firth  did  thereby  acknow* 
ledge,  and  did  discharge  the  said  E.  Skilbeek  and 
the  said   leasehold  premises  therefrom,   he,   the  said 
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Zl  JKrHf  did  thereby  bargain,  sell,  assign,  traDsfer^  ISBS4 
and  aeft  over»  remise,  release,  and  quit  claim  unto  the 
said-  H  SUlbeckj  bis  executors,  administrators,  and  as- 
signs^ the  said  buildings,  lands,  and  grounds  comprised 
in  the  >  will  of  Hepworth^  with  the  appurtenances,  to 
have  and  lo  hold  the  same  unto  the  said  E.  SkUbeck^ 
his  executors,  administrators,  and  assigns,  from  thence- 
forth, for  and  during  all  the  residue  and  remainder 
then  to  come  and  unexpired  of  a  term  of  sixty  years^ 
granted  to  Hepvjorth  by  Sir  John  Ramsden^  and  for 
every  renewed  term  of  years  to  be  granted  thereof  as . 
fiiUy  and  effectually  to  all  intents  and  purposes  as  the 
same  had,  at  any  time  theretofore^  been  held  or  enjoyed ; 
subject,  nevertheless,  to  such  covenants,  payments,  pro- 
visos, and  conditions  as  were  contained  in  the  said  lease 
from  Sir  J.  Mamulen,  and  also  subject  to  the  payment 
of  20L  apiece  to  the  younger  children  of  the  said 
M.  Skilbeckj  and  to  such  of  the  trusts  of  the  will  of 
Hqw)rth  as  then  remained  unperformed. 

The  lease  of  the  property  in  question,  was  of  for 
greater  value  than  the  sum  of  125/.,  paid  by  the  De-. 
fendant  to  T.  Firth  (supposing  that  sum  to  be  a  charge 
upon  the  lease),  and  the  legacies  of  201.  to  each  of  the. 
younger  children  of  Maty  SkUbeck^  and  the  unperformed 
tmsts  of  HepaooriVs  will,  if  any. 

Administration  had  not  been  taken  out  by  any  person 
to  the  personal  estate  of  Matihicis  SkilbecL  The  241*  9f» 
assets  confessed  were  quite  independent  of  any  interest 
which  Mary  SkUbeck  might  have  had  at  the  time  of  her 
death  in  the  leasehold  property  comprised  in  the  will  of 
HepoDortlu 

The  questions  for  the  opinion  of  the  Court  were :  -» 
first.  Whether  Mary  Skilbeck  (besides  her  life  estate,) 
took  under  the  will  of  Hepmorth  any,  and  what  interestf 
in  the  leasehold  premises  comprised  therein,  either 
directly  or  through  MatihiaSf  as  one  of  his  next  of  kin : 
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18S5«  and,  secondlyi  Whether  such  interest  or  the  rents  and 
profits  reoeiyed  by  the  Defendant  since  the  death  of 
Mary  SkUbeck^  or  any  part  thereof  (taking  into  con- 
sideration the  subsequent  assignment  of  the  legal  estate 
to  the  Defendant)  form  assets  in  his  hands  as  her  ad- 
ministrator,  so  as  .to  n^;ative'  the  plea  of  plene  adminis^ 
trami  prater  24/.  95.  If  the  Court  should  be  of  opinion, 
either  that  that  interest,  or  those  rents  and  profits,  or 
any  part  thereof,  formed  under  the  circumstances  of  this 
case,  such  assets,  then  it  was  agreed  that  the  Plaintiff 
should  recover  his  whole  claim  in  the  same  manner  as  if 
he  had  succeeded  upon  the  issue  of  plene  administraxni 
prater  24/.  95. ;  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  that  the  Defendant  should  have  judgment 
in  the  same  manner  as  if  he  had  succeeded  on  that  issue, 
and  that  in  either  case,  the  judgment  should  be  entered 
in  such  form  as  the  Court  should  direct. 

Cleasby  for  the  Plaintiil^  contended, 

First,  That  under  HepaoortVs  will,  upon  Edward 
and  Matthias  (the  two  eldest  sons  of  Mary  SkUbeck) 
attaining  twenty-one,  Mary  Skilbeck  took  as  residuary 
legatee  the  absolute  interest  in  the  leasehold,  subject  to 
their  life  estates  as  tenants  in  common :  Hind  v.  Lyon  (a), 
PeOs  V.  Brcmi  (6),  Bacon  v.  Hill  (er),  Toooey  v.  Basset  {d\ 
LethieuUier  v.  Traof.  {e)  Upon  her  death  {Matthias 
having  died  previously),  the  whole  of  these  leaseholds, 
subject  to  the  Defendant's  life  interest  in  a  moiety, 
became  assets  in  his  hands  as  her  administrator  to  be 
put  in  a  legal  course  of  administration,  or  at  least  that 
a  moiety  of  the  rents  and  profits  of  these  leaseholds  (the 
whole  of  which  were  received  by  him  after  her  death) 
constituted  such  assets. 

(a)  2  Leon,  64.  {d)  10  Ea9t,4S0. 

(b)  Cro.  Joe,  590.  (c)  8  Atk.  793. 

(c)  Moore,  4^. 


5  WILL.  IV. 


187 


Secondly,  Supposing  the  constraction  of  the  will  to  be 
that,  subject  to  MarySkilbecV^  life  estate,  the  Defendant 
and  MattkiaSj  upon  their  attaining  twenty-one,  took 
the  leaseholds  absolutely  in  moieties,  the  share  which 
Mary  took  in  Matthia^B  moiety  under  the  statute  of  dis- 
tributions, became  upon  her  death,  and  the  Defendant's 
entering  into  the  whole  of  the  leaseholds,  assets  in  bk 
hands,  or,  at  least,  a  proportionate  share  of  the  rents 
and  profits  received  by  him  after  her  death  became  sa 

(Many  authorities  were  referred  to  for  the  purpose  of 
establishing  that  the  leaseholds  were  legal  assets  in  the 
Defendant's  hands,  but  it  being  conceded  that  if  Mmy 
SUIbeek  took  more  than  a  life  interest  in  them,  the 
Plaintiff  was  entided  to  judgment,  it  is  unnecessary  to 
refer  to  that  branch  of  the  argument.) 


ia55. 


Wighiman  for  the  Defendant  argued  that  the  sons  of 
Mary  Skilbeck  took  an  absolute  interest  in  these  lease- 
holds under  the  testators  will.  At  common  law,  there 
coold  be  no  limitations  of  chattel  interests  by  way  of 
remainder;  Bac.  Abr.  Legacies  and  Devises^  Km\  and 
from  the  sums  which  the  testatoi^s  sons  were  charged 
to  pay  to  the  children  of  Mary  Skilbeck^  it  was  plain  he 
intended  his  sons  to  take  an  absolute  interest.  But 
even  if  this  were  otherwise,  the  Defendant  was  not 
liable  to  the  Plaintiff  in  respect  of  Matthias's  share,  as 
DO  administration  had  been  taken  out  of  Matthiafs 
elects.  The  Defendant  held  in  his  own  right  under 
the  conveyance  from  Thomas  Firth. 

Geady*  The  validity  of  executory  devises  of  lease- 
holds has  long  been  established.  Feam/s  Cant. 
Bern.  401.  495.,  Mannings  case  (a),  Lampefs  case  (6) ; 
and  as  to  the  charge  for  Mary  Skilbeck^s  children,  it  is 


(a)  812^.187. 


(6)  10JBi!p.47. 
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I89S.       Bot  impoMd  on  the  tenants  for  life,  but  on  the  pcoperty 
lUelf. 

Cur.  adv.  vuUi 

Tin  DAL  C.  J.  The  decision  of  this  case  will  tvura 
upon  the  single  point,  nrfiether  Mary  Skilbeck  took  any 
interest  in  the  leasehold  property,  bequeathed  by  the 
will  of  Edward  Hepoforlh  beyond  a  life  estate?  for  it 
has  been  properly  admitted  in  the  course  of  the  affl- 
uent, that  if  she  took  more  than  a  lile  estate^  the  lease- 
hold will  be  assets  in  the  hands  of  the  administrator, 
and  the  judgment  must  be  for  the  Plaintiff. 
'  And  we  are  of  opinion,  that  under  the  will  of  Edward 
Hqmorthj  Mary  Skilbeck  took  an  express  estate  for  life^ 
with  a  remainder  to  her  two  eldest  sons,  Edward  and 
MatihiaSf  for  their  lives,  as  tenants  in  common,  with 
the  ultimate  remainder  in  the  term,  on  certain  con- 
tingencies, to  herself:  and  that  consequently,  upon  the 
death  of  Matthias^  his  mother  Mary  Skilbeck  became 
absolutely  entitled  to  his  moiety,  for  the  remainder  of 
the  term. 

The  real  question  is,  whether  the  express  derise  for 
life  to  the  two  eldest  sons  is  enlarged  by  the  words 
which  follow  into  an  estate  tail ;  for  if  such  is  the  case, 
it  must  be  admitted  that  they  would  take  the  whole 
interest  in  the  leaseholds,  and  that  any  remainder  over 
would  be  void. 

The  words  upon  which  that  question  has  turned  are 
these,  viz.  <*  but  in  case  my  said  daughter  Mary  shall 
^ot  have  a  son  or  sons  to  attain  the  age  of  twenty-gne 
years,  and  such  sons  dying  without  lawful  issue,  then  I 
give  and  bequeath  the  same  to  her  daughter  or  daugh- 
ters; but  in  case  my  said  daughter  should  happen  to 
die  without  lawful  issue/'  then  the  testator  devises  it 
over. 

And  we  think  it  clear  that  these  words  do  not  import 
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a  ghviig  over  of  the  leasehold  upon  the  general  frilure  1B9& 
of  issue  of  the  two  sons,  which  would  be  an  estate'  tail, 
but  a  dying  without  issue  under  twenty-one.  So  that 
the  event  upon  which  the  leasehold  is  given  over,  must 
happen  within  a  period  which  can  create  no  danger  of 
a  perpetuity.  The  cases  cited  on  the  part  of  the  Plain- 
tiff and  many  of  which  are  to  be  found  collected  in 
Feame  on  Contingent  Remainders^  pp.470.  &c.,  are 
sufficient  authority  to  that  point 

In  the  event,  therefore,  which  has  actually  happened 
of  Matthias  dying  without  children,  his  moiety  in  the 
term  came  to  his  mother,  either  under  the  devise  over, 
ID  case  of  the  general  failure  of  issue  in  her;-  or  at  all 
events,  under  the  residuary  clause  of  the  will. 

As  to  the  argument  that  by  reason  of  the  charges 
contained  in  the  will  of  certain  sums  to  be  paid  to  the 
younger  children,  the  tenants  for  life  must  be  presumed 
td  take  the  whole  interest,  the  answer  has  been  properly 
given,  that  the  charge  is  not  imposed  on  the  tenants  for 
life,  but  on  the  property  itself. 

We  think,  therefore,  there  must  be  judgment  for  the 
Flaintfffl 

Judgment  for  the  Plaintiff. 


Doe  dem.  Watt  v.  Morris.  june  17. 

npHIS  was  an  action  of  ejectment  brought  to  recover  Hdd^  that 

the  possession  of  certain  lands,  in  the  county  of  *^  convey- 

Sadnor,  and  the  declaration  contained  a  demise  by  the  manor  by  the 

lessor  of  the  Plaintiff,  on  the  15th  o£  December j  in  the  oommisaioii- 
«  en  of  woods 

and  fofests  on  the  part  of  the  Crown^  did  not  entitle  the  purchaser  to  maintain 
ejectment  against  the  possessor  of  land  inclosed  from  the  waste  of  the  manor, 
more  dian  twenty  years  before  the  conveyance^  without  leave  of  the  Crown. 
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1885.  first  year  of  his  present  Majesty's  reign.  The  Defendant 
pleaded  not  guilty,  and  the  cause  was  tried  at  the  last 
assizes  for  the  county  of  Hereford^  when  the  jury  found 
a  veidict  for  the  lessor  of  the  Plaintiff,  damages  l5.,  sub- 
ject to  the  opinion  of  the  Court  upon  the  following 


The  manor  of  Iseoed^  in  the  county  of  Radnor^  and 
the  wastes  widiin  the  same  were  long  before  and  at  the 
time  of  making  the  inclosure  herein-after  mentioned, 
and  from  thenceforth  until  the  conveyance  to  the  les- 
sor of  the  Plaintiff  herein-after  mentioned  in  the  posses- 
sion of  our  lord  the  King,  who  was  during  all  that  time 
seised  thereof  in  his  demesne  as  of  fee,  in  right  of  his 
crown. 

Before  and  at  the  time  of  the  said  inclosure  the  pre- 
mises now  in  possession  of  the  Defendant,  (and  the  pos- 
session of  which  is  sought  to  be  recovered  by  the  present 
ejectment),  were  waste  lands  within,  and  parcel  of  the 
said  manor  of  Iscoed.- 

In  the  year  1803,  the  said  premises  were  without  the 
leave  of  our  lord  the  King,  taken  in  from  the  said  wastes 
and  were  then  inclosed  and  have  been  held  and  occupied 
from  that  time  to  the  present  as  inclosed  land,  separate 
and  divided  from  the  uninclosed  and  waste  lands  of  the 
said  manor,  and  no  acknowledgment  or  payment  of  rent 
was  proved  to  have  been  made  by  the  occupier  thereof. 

In  the  year  1826,  the  lessor  of  the  Plaintiff  purchased 
from  our  lord  the  King,  the  said  manor  of  Iscoed  and 
other  property,  and  the  same  was  conveyed  to  him  by 
the  following  instrument  which  was  duly  executed  in 
conformity  with  the  provisions  of  the  57th  G.  3.  r.  97. 
by  the  commissioners  of  his  Majesty's  woods,  forests, 
and  land  revenues. 

*<  These  are  to  certify  that  in  pursuance  of  a  warrant 
from  the  right  honourable  the  commissioners  of  his 
Majesty's  treasury  of  the  united  kingdom  of  Great 
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Britain  and  Ireland,  bearing  date  the  19th  day  o(  August 
1826,  the  right  honourable  Charles  Arbuihnot  and  Wil- 
liam Dacres  Adams,  Esquire,  two  of  the  commissioners 
of  his  Majesty's  woods,  forests,  and  land  revenues,  for 
and  on  behalf  of  the  King's  most  excellent  Majesty, 
have  contracted  and  agreed  with  James  Watt  of  Aston  in 
the  county  of  Warwick,  Esquire,  for  the  sale  to  the  said 
James  Walt,  of  all  that  the  manor  of  Iscoed  in  the  county 
o(  Radnor,  with  the  rights,  members,  and  appurtenances 
thereto  belonging,  and  all  those  rents  and  yearly  sums 
of  money  due  and  payable  to  the  lord  of  the  said  manor, 
commonly  called  quit  rents,  rents  of  assize,  and  custom- 
ary rents,  whatsoever,  to  the  said  manor  belonging  or 
appertaining,  due,  payable,  or  issuing  out  of  all  and 
every  the  lands,  tenements,  and  hereditaments  reputed, 
accepted,  talcen,  or  known  to  be  part,  or  parcel  thereof, 
or  belonging  to  the  said  manor;  and  also  all  courts 
baron,  and  courts  leet,  fines,  waifs,  estrays,  deodands, 
escheats,  forfeitures,  reliefs,  heriots,  services,  goods  and 
chattels  of  felons,  and  fugitives,  of  outlawed  persons, 
and  of  persons  put  in  exigent,  hawking,  hunting,  fishing, 
fowling,  and  all  quarries  of  stone  and  slate  of  every  de- 
scription, and  all  other  franchises,  liberties,  privil^es, 
immunities,  profits,  commodities,  and  advantages  with 
all  and  every  their  appurtenances,  to  the  said  manor, 
and  royalties  thereof  belonging  or  in  anywise  appertain- 
ing; except  nevertheless,  and  always  reserving  to  his 
Majesty,  his  heirs,  and  successors,  out  of  the  said  sale 
for  which  the  contracting  and  agreeing  is  hereby  cer- 
tified, all  and  every  advowsons,  free  disposition,  rights 
of  patronage,  and  presentations  of  churches,  vicarages, 
and  chapels  within  the  said  manor,  and  all  fee  farm 
rents  not  being  manorial  rents  belonging  to  the  crown 
as  lord  of  the  said  manor,  payable  out  of  or  in  respect 
of  any  premises  within  the  said  manor,  and  also  all 
mines  and  minerals  whatsoever,  within  the  same,  with  fiiU 
power  to  work  the  same  and  every  of  them  as  fully  and 
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IMS.       e£BM:tually  as  if  this  sale  had  not  been  made;  which  said 
manor  and  premises  are- part  of  the  possessions  or  land 

Wast**  ivveiMies  of  the  crown  within  the  ordering  and  sonrey  of 
the  Court  of  Exchequer ;  at  or  for  the  price  or  sum  of 
1200/.  of  lawful  money  of  Greai  Britain^  to  be  paid  by 
the  said  James  Watt  into  the  Bank  of  England^  and 
carried  to  the  account  of  the  public  monies  of  the  Com- 
missioners of  his  Majesty's  woods,  forests,  and  land 
revenues  being  *  The  Woods  and  Forest  Fund;'  and 
from  and  immediately  after  the  payment  of  the  said 
sum  into  the  Bank  in  manner  aforesaid,  and  the  inro^ 
ment  of  thb  certificate,  and  the  receipt  for  the  said 
purchase  money  in  the  office  of  the  auditor  of  the  land 
revenues  for  the  county  aforesaid,  and  thenoeibrth  for 
ever,  the  said  James  Wait  and  his  heirs  or  assigns  shall 
be  adjudged,  deemed  and  taken  to  be  in  die  actual  seizin 
and  possession  of  the  said  hereditaments  and  premises 
so  by  him  purchased,  and  shall  hold  and  enjoy  the 
same  peaceably  and  quietly,  freed  and  discharged  from 
all  claims  and  demands  of  his  Majes^,  his  heirs  and 
successors,  or  of  any  person  or  persons  claiming  under 
him  or  them  (except  as  before  excepted),  and  in  as  full 
and  ample  manner  to  all  intents  and  purposes  as  his 
Majesty,  his  heirs  or  successors  might  or  could  have 
held  or  enjoyed  the  same,  if  such  sale  bad  not  been 
made ;  by  force  and  virtue  of  an  act  of  parliament 
passed  in  the  57th  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  cap.  97.,  intituled  <  An  Act 
for  ratifying  Articles  of  Agreement  entered  into  by  The 
Right  Honorable  Henry  Hall,  Viscount  Gage,  and  the 
Commissioners  of  His  Majesty's  Woods,  Foi*ests,  and 
Land  Revenues,  and  for  the  better  Management  and 
Improvement  of  the  Land  Revenues  of  the  Crown.' 
Given  under  our  hands  this  SOth  day  of  December,  in 
the  year  of  our  Lord  1826. 

C  Arbuthnoty         1  Commissioners    of    his    Majesty's 
W.  Dacres  Adams,  J    woods,  forests,  and  land  revenues." 


V. 
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The  receipt  for  the  purchase-money,  by  the  cashier        1895. 
af  the  Bank  of  England,  and  a  certificate  of  enrolment  ' 

in  the  office  of  the  auditor,  were  indorsed  on  this  in-     ^*^^*"* 
sinunent. 

No  demand  of  the  possession  of  the  premises  was 
made  upon  the  Defendant  Morris  before  the  commence- 
ment of  the  ejectment,  but  a  notice  by  the  lessor  of  the 
Plaintifl^  to  quit  on  the  11  th  of  December  then  next, 
was,  on  the  18th  of  November,  in  the  year  1880,  and 
before  the  commencement  of  the  ejectment  served  on 
/Viof,  who  was  at  that  time  the  tenant  in  possession  of 
the  premises,  and  who,  before  the  ejectment,  delivered 
o?er  such  notice  to  his  landlord  Parsons. 

Parsons  was  the  landlord  of  the  present  Defendant 
Morris  and  the  real  Defendant  in  this  ejectment. 

The  declaration  in  the  ejectment  was  served  on  the 
Defendant  on  the  28th  of  December  1883. 

The  question  for  the  opinion  of  the  C!ourt  was  — 

"Whether  the  lessor  of  the  Plaintiff  was  entitled  to  re- 
cover the  possession  of  the  premises  by  this  ejectment. 

The  case  was  argued  in  Hilary  term. 

B.  V.  Bickards,  for  the  lessor  of  the  Plaintiff.  The 
manor  and  wastes  having  belonged  to  the  crown  within 
sixty  years,  passed  to  the  lessor  of  the  Plaintiff  under 
the  commissioners'  certificate.  By  the  stat.  57  6.  8. 
€•  97«  s*  6.,  the  purchaser,  upon  the  inrolment  of  the 
certificate,  ^  shall  be  deemed  to  be  in  actual  possession 
and  seisin  of  the  premises,  rights,  and  interests  by  him 
purchased ;  and  shall  hold  the  same  as  fully  and  amply 
to  all  intents  and  purposes  as  his  majesty  might  have 
done  if  such  sale  had  not  taken  place."  As  the  word 
manor  in  the  certificate  is  sufficient  to  pass  waste  land 
within  the  manor,  4  Cruise's  Dig.  39.,  it  remains  only  to 
enquire  what  were  the  rights  of  the  crown  with  respect 
to  thb  waste  land  at  the  time  of  the  certificate?     Now 
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the  king  can  never  be  put  out  of  possession  by  the  wrong- 
ful entry  of  a  subject :  Co.  liU  41.  &  57.  & ;  Vin.  Abr. 
Prerog.  2.  4. ;  Bac.  Abr.  Prerog.  E.  6. ;  ElgiU  v.  Arch- 
bishop of  York  {a);  and  if  the  Defendant  could  not 
insist  on  his  adverse  possession  against  the  crown  at 
the  time  of  the  conveyance,  neither  can  he  against  the 
Plaintiff. 


jE.  V.  Williams,  for  the  Defendant  It  may  be  con- 
ceded that  no  adverse  possession  short  of  sixty  years, — 
9G.$.  £.16.,  —  will  prevail  against  the  crown;  but 
by  21  Jac.  I.  c.  14.,  whenever  the  king  has  been  out 
of  possession  twenty  years  before  information  of  in- 
trusion, the  Defendant  may  plead  the  general  issue, 
and  shall  retain  the  possession  he  had  at  the  time  of 
the  information  exhibited,  until  the  title  be  tried, 
found,  or  adjudged  for  the  king.  In  this  case,  there- 
fore, the  king  had  no  more  than  a  right  to  file  an  in- 
formation of  intrusion ;  and  such  a  right,  if  assignable 
at  all,  at  all  events,  does  not  pass  by  mere  general 
words  in  a  conveyance.  Rights  of  entry  stand  on  the 
same  footing  in  real  property  as  choses  in  action  in 
persona] ;  and  the  transfer  of  such  rights  is  contrary 
to  the  principles  of  law:  32  if.  8.  c.9.  {Tindal  C.  J. 
Does  that  statute  bind  the  crown?  there  is  no  doubt 
the  king  may  assign  a  chose  in  action.]  But  not  a 
right  of  entry:  3  Leon.  128.,  Vin.  Abr.  Prerog.  And 
even  a  chose  in  action  must  be  assigned  by  express 
words.  Besides,  the  king  may  be  bound  by  a  statute 
in  order  to  the  prevention  of  fraud :  5  Sep,  15. ;  and  the 
statute  of  S2  H.  8.  c.  9.  is  directed  against  champerty 
and  embracery.  It  is  clear  that  in  the  present  case  a 
subject  would  be  precluded  from  bringing  ejectment; 
and  where   the  subject  has  no  ejectment,  it  may  be 


(a)  fio6.S22 


5  WILL.  IV. 


195 


conteDded  that  the  king  is  put  to  his  office  found :  Com, 
Dig.  Prerog.  D.,  BeyneVs  case  {a).  After  such  a  length 
of  possession,  the  Court  may  presume  a  grant;  for  the 
48  G.S>  c.  7S.  5. 11.  empowers  the  surveyor- general  to 
sell  encroachments  on  the  wastes  of  the  crown.     But, 

2dly.  Even  if  the  commissioners  had  the  right,  they 
had  not  the  intention,  to  pass  the  waste  in  question  by 
this  certificate.  Grants  of  land  by  the  crown  being 
void  under  1  Ann.  stat.  1.  s.  5.,  the  commissioners  had 
BO  aathority,  except  under  57  Gf.  S.  c.  97.  s.  4.  That 
act  gives  them  a  power  to  sdt  manors,  and  a  power  to 
sell  waste  lands;  and  the  latter  power  would  not  have 
been  added,  if  the  legislature  had  intended  that  waste 
lands  should  pass  under  the  word  manor.  The  com- 
missioners, therefore,  having  employed  the  word  manor 
only  in  the  certificate,  it  may  be  presumed  they  did  not 
mean  to  act  on  their  power  with  respect  to  waste. 
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Richards.  The  specific  power  applicable  to  wastes 
;  added  to  enable  a  sale  of  wastes  independently  of  a 
manor  ;^  but  where  a  manor  is  to  be  transferred,  the 
transfer  will  carry  all  that  the  manor  comprehends; 
and  this  certificate  contains  a  special  enumeration  of 
what  the  commissioners  did  not  mean  to  pass. 

As  to  the  presumption  of  a  grant,  the  case  contains 
no  fiicts  to  warrant  it 

Cm-,  adv.  mil. 


TiNDAL  C.  J.  Two  objections  have  been  taken  by 
the  Defendant  against  the  PlaintiiF's  right  to  recover  in 
this  ejectment :  one^  that  the  inclosed  parcels  of  waste 
lands  for  which  this  ejectment  is  brought,  did  not  pass 
to  the  lessor  of  the  Plaintiff  under  the  contract  of  sale 
made  by  the  commissioners ;  the  other,  that,  under  the 
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circumstances  stated  in  the  special  case^  the  right  of 
maintaining  an  ejectment  is  barred  by  the  Statute  of 
Limitations,  21  Jac.  L  c.  15.  s.  1. 

And  we  think,  upon  the  best  consideration  we  can 
bring  to  this  case,  which  is  altogether  new  in  its  cir- 
cumstances, the  inclosed  .parcels  of  waste  which  are  the 
subject  of  this  action,  did  not  pass  from  the  crown  to 
the  purchaser  under  the  contract  and  certificate  set 
forth  in  the  special  case. 

In  order  to  ascertain  whether  those  inclosures  passed 
or  not,  it  will  be  convenient  to  consider,  first,  what  was 
the  exact  interest  or  right  of  the  crown  in  such  inclo- 
sures, at  the  time  the  certificate  of  the  commissioners 
was  granted  ?  Secondly,  what  interests  or  rights  of  the 
crown  the  commissioners  are  empowered  or  authorised 
by  the  statute  57  G.  3.  to  sell  to  purchasers?  And, 
lastly,  whether  the  certificate  is  so  framed  as  to  pass 
the  interests  or  rights  of  the  crown  in  the  same,  sup- 
posing the  commissioners  to  have  power  to  make  sale 
thereof. 

First,  at  the  time  of  making  the  contract,  that  is  in 
1826,  it  appears  from  the  facts  stated  in  the  special 
case,  that,  with  respect  to  the  parcels  of  waste  land  in 
question,  there  had  been  a  possession  adverse  to  the 
crown  for  twenty-three  years,  during  which  time  they 
had  been  separated  and  divided  from  the  uninclosed  and 
waste  lands  of  the  manor.  In  the  course  of  the  argu- 
ment considerable  stress  was  placed  by  the  counsel  for 
the  Plaintiff*  on  the  general  and  acknowledged  principle 
of  law,  that  the  king  can  never  be  put  out  of  possession 
by  the  wrongful  entry  of  a  subject.  The  authorities 
cited,  Co.  Litt.  41.  b.  57.  b.  227.  b.,  and  also  Staundf,^ 
Prarog.  Beg.  B6*  b.,  are  quite  decisive  on  that  point. 
And  upon  that  principle  it  was  further  contended,  that 
at  the  time  of  making  the  contract,  the  king  was  as 
fully  in  {)ossession  of  those  parts  of  the  wastes  of  the 
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manor  which  were  wrongfully  inclosed,  as  of  the  re- 
mainder of  the  wastes  which  were  still  uninclosed.     It 
may  be  doubtful  whether  the  general  expression  above 
referred  to  did,  at  any  time,  intend  more  than  that  the 
remedies  given  by   the   law   to   the  king  for  such   a 
wrong  were  remedies  which  supposed  him  to  be  still 
remaining  in  possession;    such  as   an  information   of 
intrusion,  which  was  in  the  nature  of  an   action   of 
trespass  quare  clausum  fregit ;  or  the  right  to  charge 
the  trespassers  in  account,  as  his  bailiffs,  for  the  profits 
of  the  premises  of  which  the  possession  was  so  wrong- 
fully taken.     At  all  events,  however,  giving  the  fullest 
extent  to  that  common  law  principle,  since  the  statutes 
21  Jac.  c.  14,  and  9  G.  S.  c.  16.,  it  seems  impossible  to 
contend,  that  there  may  not  be  an  adverse  possession  to 
the  crown  in  point  of  fact,  whatever  may  be  its  con- 
struction  in  point  of  law;  for  the  former  statute  be- 
gins by  providing  a  remedy  wherever  the  king  hath 
been  out  of  possession  by  the  space  of  twenty  years ; 
and    the  statute  9  G.  S.  c.  16.  enacts,    that  the  king 
shall  not,  at  any  time  thereafter,  sue,  impeach,  question, 
or  implead  any  person  of  or  concerning  any  manors, 
lands,  &c.,  by  reason  of  any  right  or  title  which  hath 
not  first  accrued  or  grown  within  the  space  of  sixty 
years  next  before  the  first  commencing  of  any  suit  by 
his  majesty.     Under  both  which   statutes,   and   more 
particularly  under  the  former,  is  contained  a  legislative 
recognition,  that  there  may  be  an  adverse  possession  in 
&ct  against  the  crown,  however  in  point  of  law,  with 
respect  to  the  nature  of  the  remedy,  the  possession  may 
still  be  considered  as  in  the  king. 

Bat  it  is  to  the  statute  21  Jac.  c.  14.  that  reference 
must  be  more  particularly  made,  in  order  to  determine 
the  exact  position  and  rights  of  the  crown,  as  to  the 
inclosures  which  are  the  subject  of  this  action,  at  the 
time  of  making  this  contract.     And  by  that  statute  it  is 
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enacted,  <<  that  wherever  the  king  hath  been  or  shall 
be  out  of  possession  by  the  space  of  twenty  years,  or 
shall  not  have  taken  the  profits  of  lands,  &c.  within 
the  space  of  twenty  years  before  any  information  of 
intrusion  brought  to  recover  the  same,  in  every  such 
case  the  Defendant  may  plead  the  general  issue,  and 
shall  not  be  pressed  to  plead  specially ;  and  that  in  such 
cases  the  Defendant  shall  retain  the  possession  he  had 
at  the  time  of  the  information  exhibited,  until  the  title 
be  tried,  found,  or  adjudged  for  the  king." 

Now,  the  inciosures  in  question  having  been  made  and 
continued  for  more  than  twenty  years  before  the  con«> 
tract,  and  during  the  whole  of  that  period  the  occupiers 
of  the  same  having  been  in  actual,  though  wrongful 
possession,  and  no  part  of  the  profits  thereof  having 
been  taken  by  the  crown  within  the  last  twenty  years,  it 
follows  necessarily  from  the  enactment  of  the  statute, 
that  if  the  crown  at  the  time  of  making  the  contract 
had  been  desirous  to  regain  the  possession  in  fact,  it 
must  have  brought  an  information  of  intrusion ;  and 
that  if  such  information  had  been  brought,  and  the 
Defendant  had  pleaded  the  general  issue,  the  Defendant 
would  have  been  entitled  to  retain  the  possession  which 
he  then  had  against  the  crown,  '^  until  the  title  was 
tried,  found,  or  adjudged  for  the  king." 

If  such  then  was  the  right  of  the  crown,  and  such 
the  situation  of  the  intruder  even  against  the  crown 
itself,  it  is  obvious  that  the  purchaser  cannot  be  in  a 
better  or  more  favourable  condition;  for,  by  the  ex- 
press enactment  of  the  statute  57  G.  3.  c.  97.  s.  6^  the 
purchaser,  after  the  enrolment  of  the  certificate,  ''shall 
be  deemed  to  be  in  actual  possession  and  seisin  of  the 
premises,  rights,  and  interests  by  him  purchased,  and 
that  he  shall  hold  the  same  as  fully  and  amply  to  all 
intents  and  purposes  as  his  majesty  might  have  done 
if  such  sale  had  not  taken  place." 
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Such  being  the  rights  of  the  crowD,  pre?ious  to  and 
at  the  time  of  making  the  contract  of  sale  by  the  com- 
missioners, the  next  question  is,  whether  the  commis- 
sioners have  power  under  the  57  G.  3*  c.  97.  to  make 
sale  and  dispose  of  property,  the  actual  possession 
whereof  the  crown  could  not  recover,  except  by  a  pre- 
rogative process  in  a  court  of  law. 

And  in  construing  that  statute,  we  think  no  reliance 
ought  to  be  placed  upon  the  acknowledged  doctrine,  that 
the  king  may,  by  his  prerogative,  assign  a  right  of  action, 
or  a  chose  in  action,  because  this  is  no  conveyance  or 
assignment  by  the  king  at  all;  it  is  a  sale  by  commis- 
sioners who  are  putting  in  force  the  powers  for  the 
first  time  given  to  them  by  that  statute ;  and  we  think 
that  statute  must  be  construed  by  the  same  rules  of  con- 
struction as  any  other  act  of  parliament.  Now,  by  the 
second  section  of  that  statute,  the  commissioners  are 
authorised  or  empowered  to  contract  and  agree  with 
any  person  for  the  sale  of  any  part  or  parts  of  the 
possessions  or  land  revenues  of  the  crown  which  shall, 
in  the  judgment  of  the  commissioners,  be  desirable  to 
be  sold ;  which  possessions  the  section  proceeds  to  dis- 
tribute into  two  distinct  classes  of  property  there  enu- 
merated, of  which  the  first  comprises  incorporeal,  and 
the  second  corporeal  hereditaments ;  and  we  think  it  is 
only  necessary  to  read  the  clause  to  be  able  to  see  that 
there  is  nothing  contained  in  it  which  points  in  the 
most  remote  way  to  the  giving  the  commissioners  any 
authority  or  power  to  sell  to  the  subject  a  right  of  re- 
covering the  possession  of  wastes,  or  any  property 
whereof  the  crown  was  not  in  possession  in  fact,  al- 
though in  contemplation  of  law  it  might  be  deemed  to 
be  so  for  some  purposes,  whether  such  recovery  was  to 
be  effected  by  bringing  a  writ  of  intrusion,  or  by  the 
finding  of  an  office,  or  by  any  other  prerogative  pro- 
cess whatsoever. 

o  4 
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1688;  '  Bttti  thirdly^  even  admitting  the  oonnnissioners  to  be 
invested  with  the  power  to  contract  for  the  sale  of  the 
right  to  recover  the  possession  of  these  lands,  have 
they  in  point  of  fact  exercised  the  power  on  the  pre* 
sent  occasion?  and  we  think  they  have  not  That 
the  certificate  mast  contain  a  description  of  the  pre* 
mises  agreed  to  be  sold,  appears  from  the  sixth  section, 
which  enacts  that  they  shall  grant  to  the  purchaser  a 
certificate  under  their  hands,  ^*  describing  the  premises 
to  be  sold/'  Now,  the  description  in  this  case  is 
simply  that  of  the  manor  of  Iscoed^  with  the  rights, 
members,  and  appurtenances  thereto  belonging,  and  all 
remts,  &c.,  courts  baron,  and  other  incidents  thereto. 
The  only  operative  word  with  respect  to  the  subject  of 
this  dispute,  is  **  manor,"  but,  admitting  the  generality 
of  that  term  in  its  utmost  latitude^  and  holding  it  to 
coanprise  all  demesne  lands  and  wastes  of  the  manor, 
we  think  it  cannot  be  contended,  upon  any  principle  of 
ii^al  construction,  to  include  land  in  the  possession  of 
litrangers  who  could  not  be  turned  out  of  possesskm 
iherec^,  except  by  information  or  inquest  of  office. 
Besides,  under  the  information  of  intrusion,  the  crown 
would  not  only  be  entided  to  a  judgment  that  the  De* 
fendant  shall  be  amoved  from  the  possession,  bjit,  in 
some  instances,  to  a  judgment  for  damages  also;  as 
where  the  wrong-doer  has  cut  the  king's  trees,  ScniL 
JZ^.49«;  a  consequence  still  further  removed  from 
the  sale  of  the  manor  to  a  subject. 

And  even  if  these  parcels  of  waste  land  had  not 
been  out  of  the  actual  possession  of  the  crown  for 
twenty  years,  so  as  to  (all  within  the  statute  of  21  Jac  U 
€.  14.;  yet,  if  they  had  been  separated  and  divided 
from  the  remainder  of  the  wastes  of  the  manor,  and 
held  adversely  to  the  crown  for  so  long  a  period  of 
time  as  to  be  publicly  and  generally  known  by  name  or 
otherwise  as  parcek  of  land  distinct  firom  the  wastes  of 
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tbe  msnoTf  we  should  have  been  strongly  of  opinion  IB5S* 
that  such  inclosures  would  not  have  passed  under  the 
word  '^  manor,*'  the  only  word  in  the  certificate  which 
is  descriptive  of  land  of  any  kind.  The  more  par* 
ticalarly,  as  the  statute  points  to  the  necessity  of  a 
description  of  the  premises  contracted  to  be  sold)  to 
enaUe  the  officers  of  the  crown  to  know  what  is  left; 
snd  as,  in  the  enumeration  of  such  property,  the  word 
mtmor  is  found  in  that  division  which  comprises  in- 
oorporeal  hereditaments,  and  waste  lands  in  that  class 
of  words  which  comprbe  hereditaments  of  a  corporeal 
nature. 

We  hold  it  unnecessary,  therefore,  to  enter  upon  the 
discussion  of  the  efiect  and  operation  of  the  Statute  of 
Limitations  upon  the  present  action  of  ejectment,  as  we 
ground  our  judgment  on  the  points  of  law  before  par* 
tacularly  mentioned ;  that  the  intruders,  after  twenty 
years'  adverse  possession,  were  protected  even  against 
the  crown  itseli^  until  a  judgment  in  intrusion;  that  the 
oommissioners  were  not  empowered  by  the  statute  to 
fldl  any  property  of  the  crown  so  circumstanced ;  and 
that  there  is  nothing  in  this  certificate  of  sale  to  shew 
that  they  intended  so  to  do,  even  if  they  had  the 
power. 

And  we  think  this  determination  is  consistent  with 
die  justice  of  the  case  no  less  than  with  the  law ;  for 
great  fraud  might  be  often  practiced  on  the  crown  if, 
under  a  contract  of  sale  by  so  general  a  description  as 
that  of  the  present,  all  encroachments  should  be  held  to 
be  included,  to  any  value,  however  great  and  however 
ancient,  so  that  they  were  made  within  the  last  sixty 
years ;  and,  on  the  other  hand,  great  hardship  might  be 
frequently  occasioned  to  persons  who  would  never  have 
iseen  disturbed  in  their  enjoyment,  however  wrongfully 
acquired  originally,  if  the  manor  had  still  remained  in 
the  hands  of  the  crown.    It  is  sufficient  to  advert  to 
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the  later  statute,  10  G.  4.  e.SO.  5.96.,  which  is  made 
in  pari  materid  with  the  present  act,  to  shew  the  great 
tenderness  and  clemency  on  the  part  of  the  crown 
towards  persons  in  possession  of  encroachm^its  of  much 
shorter  date  than  that  which  occurs  in  this  case. 

For  the  reasons  above  given,  we  think  there  must  be 

Judgment  for  Defendant. 


June  17.  HUBER  V.  SxEINER. 

The  FrefuA       ASSUMPSIl'  on  a  promissory  note  made  by  the 

!^  don'^th  Defendant  on  the  12th  of  May  1813,  and  payable 

Kspect  to        to  the  order  of  the  Plain ti£^  May  10th  1817. 

promisaory  The  Defendant  pleaded,  first,  the  general  issue ;  se- 

t^xModtw^   oondly,  the  Statute  of  Limitations;  thirdly,  that  at  the 

pui  etmodum  time  of  making  the  promissory  notes,  the  Plaintiff  and 

aetumtitfiHi'  jy^f^j^^^i  ^ere  merchants  and  traders  domiciled  and 

tuenda  Kaa 

not  ad  valo-     living  and   carrying  on   business  in   the  kingdom  of 

rem  coru  France^  and  subject  to  the  laws  of  France^  and  that  the 
therefoiethe  promissory*  notes  were  made  and  delivered  within  the 
payee  of  such  kingdom  of  France  by  the  Defendant  to  the  Plaintiff, 
A*^  S*^  ^f  ^^^  ^®°  respectively  being  such  subjects  of  France  and 
resident  in  traders  as  aforesaid ;  and  that  by  the  law  of  France^  then 
England,  ^^^  continually  from  thence,  and  now  subsisting,  all 
years  from  actions  upon  promissory  notes  are  and  were  wholly 
the  time  they  barred  precluded,  and  estopped  after  five  years  from 
oeoome  due.  ^^  j^^^  ^^  ^^  respective  protests  upon  the  said  promis- 
sory notes,  and  that  five  years  from  the  date  of  the  pro- 
tests had  long  elapsed : 

Fourthly,  That,  by  the  law  of  France^  all  actions 
upon  promissory  notes  are  and  were  wholly  barred, 
precluded,  and  estopped  after  five  years  from  the  dates 
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of  the  respective  protests  thereon;  provided,  nevertheless,  1895« 
that  the  alleged  debtor  is  compellable,  if  so  required,  to 
make  oath  that  he  is  no  longer  indebted ;  and  the  De- 
fendant was  ready  and  willing,  and  had  been  so  irom 
the  expiration  of  the  said  period  of  five  years,  and 
thereby  offered,  if  thereunto  required,  to  make  oath  that 
he  was  no  longer  indebted  upon  the  said  promissory 
note. 

The  Plaintiff  replied,  to  the  second  plea,  that  he  was 
beyond  sea  from  the  time  of  the  cause  of  action  accruing, 
and  traversed  the  law  of  France  in  manner  and  form  as 
stated  in  the  third  and  fourth  pleas. 

At  the  trial  before  Vaughan  J.,  it  appeared  that  the 
promissory  note  was  made  at  Mtdhausen^  which,  at  the 
time  the  note  bore  date,  was  subject  to  the  law  of 
France.  At  that  time  tlie  Plaintiff  and  Defendant  were 
both  domiciled  at  MuUiousen;  but  shortly  after  the 
making  of  the. note,  and  nearly  four  years  before  it 
became  due,  quitted  MuUiausen^  the  Plaintiff  going  to 
Smizerkaul,  the  Defendant  to  England^  where  he  had 
ever  since  resided,  and  been  domiciled. 

The  jury  found  a  verdict  for  the  Plaintiff  on  the 
first  and  second  pleas,  and  for  the  Defendant  on  the 
third  and  fourth,  with  leave  for  tlie  Plaintiff  to  move  to 
enter  a  verdict  for  2S7/«,  the  amount  of  the  note,  in  case 
the  Court  should  be  of  opinion  that  the  French  law  of 
prescription  formed  no  defence  to  the  action,  the 
evidence  as  to  that  law,  given  by  a  French  advocate, 
being  unsatisfactory. 

Taddy  Seijt.  having  obtained  a  rule  nisi  accordingly, 
on  the  ground  that  the  French  law  of  prescription  af- 
fected only  the  creditor's  remedy,  and  not  the  merits  of 
the  contract,  —  Prescripiio  et  executio  non  perHneni  ad 
valorem  contracids  sed  ad  tempus  et  modum  actionis  insli" 
tuenditf  —  (Hvber  de  conflictu  Legumf  $•  7*),  and  that  as 
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to  the  remedyi  the  debtor  was  subject  to  the  law  of  the 
country  in  which  he  was  domiciled  when  the  creditor 
«oed,  —  Williams  v.  Jones  {a)j  BrHisk  Ldnen  Cotnpam^ 
V.  Drummond{b\  De  La  Vega  ▼.  Vianna^  —  (cr) 

Bompas  SerjL  and  Martin  shewed  caase.  Laws  for 
the  limitation  of  suits  are  of  two  kinds ;  those  which 
bar  the  remedy,  and  those  which  extinguish  the  debt. 
It  may  be  conceded  that  a  foreign  law,  which  merely 
bars  the  remedy  in  fi?e.  years,  would  not  preclude  a 
creditor  firom  suing  in  this  country  before  the  expiration 
of  six ;  for  though  the  rights  and  merits  of  the  contract 
are  regulated  by  the  law  of  the  country  where  it  was 
entered  into,  the  remedy  is  governed  by  the  law  of  that 
country  where  the  debtor  is  domiciled  when  the  action 
is  brought  But  a  law  of  limitation  which  extinguishes 
the  deb^  goes  to  the  rights  and  merits  of  the  transaction^ 
and  precludes  the  creditor  from  suing  after  the  debt  is 
extinguished.  "  Where  the  statutes  of  limitation  of  a 
particular  country  not  only  extinguish  the  right  of 
action,  but  the  claim  or  title  itself  ipso  Jacio^  and  de- 
dare  it  a  nullity  after  the  lapse  of  the  prescribed  period, 
in  such  case  the  statute  may  be  set  up  in  any  other 
country  to  which  the  parties  remove^  by  way  of  extin- 
guishment."—5/ar^5  Commentaries  on  the  Corbet  rf 
LawSf  p.  487. 

Now,  the  189th  article  of  the  Code  de  Commerce  is 
as  follows :  —  *^  Toutes  actions  relatives  aux  lettres  de 
change,  et  a  ceux  des  billets  a  ordre  souscrits  par  des 
n^ocians,  uiarchands,  ou  banquiers,  ou  pour  faits  de 
commerce,  se  prescrivent  par  cinq  ans,  si  compter  du 
jour  de  protet,  ou  de  la  dernifere  poursnite  jnridique^ 
s'il  n'y  a  eu  condamnation,  ou  si  la  dette  n'a  6t6  re-* 
connue  par  acte  sdpar^.     N^anmoins  les  pr^tendus  d^ 

(a)  IS  East,  450.  (c)  1  B.  S^  Adol  286. 

(b)  10  B.dfC.  903. 
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biteurs  seront  tenuS)  s'ils  en   sont  requis,  d'affirmer,        1685. 
«ous  serment,  qu'ils  ne  sont  plus  redevables ;  et  leiirs 
veuves,  •  h^ritiers,  ou,  ayant  cause,  qu'ils  estiment  de 
bonne  foi  qu'il  n'est  plus  rien  du/' 

But,  in  order  to  ascertain  what  is  meant  by  se  pre-* 
xrivetd  resort  most  be  bad  to  the  Code  Civile.  Accord- 
it^  to  article  2219  of  that  code,  *^  la  prescription  est  un 
moyen  d'acqn^rir  ou  de  se  lib^rer  par  un  certain  lapse 
de  temps,  et  sous  les  conditions  d^termin^s  par  la  loi.'' 
And  artide  1234  declares,  chat  obligations  are  ex^ 
tinguisAed  ^par  le  paiement; — par  la  novation;  —  par 
la  remise  voluntaire; — par  la  compensation; — par  la 
confusion ; — par  la  perte  de  la  chose ;  — par  la  nullity  ou 
la  rescission ; — par  I'eflet  de  la  condition  r^solutoire;  et 
per  la  prescription.  A  promissory  note  falls  within  the 
definition  of  an  obligation ;  for  by  article  1101,  *He  con- 
trat  est  une  convention  par  laqoelle  une  ou  piusieurs  per- 
personnes  s'obligent,  envers  une  ou  piusieurs  autres,  & 
donner,  a  faire  ou  a  ne  pas  faire  quelque  chose."  And 
prescription,  which  is  a  legal  presumption  of  payment,  ex- 
dudes  the  necessity  of  any  proof.  Articles  1S50.  1952: — 
**  La  presomption  legale  est  celle  qui  est  attacb^e  par  une 
loi  sp^ciale  k  certains  actes  ou  iL  certains  faits :  tels  sont, 

—  1%  Les  actes  que  la  loi  declare  nuls,  commepr^m^ 
fiiits  en  fraude  de  ses  dispositions,  d'apr^s  leur  seule 
qnalite ;  —  2^,  Les  cas  dans  lequels  la  loi  d^iare  la  pro-- 
pn6x6  on  la  liberation  resulter  de  certaines  circonstances 
determin^es ;  —  3^  L'autorit6  que  la  loi  attribue  ^  la 
chose  ;^-*  4%  La  force  que  la  loi  attache  a  I'aveu  de  la 
partie  ou  a  son  serment." — **  La  presomption  legale 
dbpense  de  toute  preuve  cdui  au  profit  duquel  die  exist 

—  Nolle  preuve  n'est  admise  centre  la  pr6somption  de  la 
loi,  lorsque,  sur  le  fondement  de  cette  presomption,  die 
annulle  certains  actes  ou  d^nie  Paction  en  justice^  i  moins 
q'elle  n'ait  r^serv^  la  preuve  contraire,  et  sauf  ce  qui  sera 
dit  sur  le  serment  et  Taveu  judiciaires." 

Upon  the  whole,  it  may  be  inferred  that  prescription 
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affords  a  presumption  of  payment  which  discharges  the 
debtor,  and  is  therefore  a  law,  not  applying  to  the 
remedy,  but  to  the  right  and  merits  of  the  creditor's 
claim.  The  opinion  of  PaiUiet  to  the  contrary  (note  6. 
on  article  189  Code  de  Commerce)  was  not  acted  on  by 
this  Court  in  Trimbey  v.  Vigiiier  {a)\  but  the  adoption  of 
the  law  of  the  country  where  the  contract  was  made,  in 
all  matters  rektingto  the  merits,  has  been  established  by 
PoUer  V.  Broom  (6),  Allison  v.  Furnival  (c),  Burram  v. 
Jgmino{d)f  and  many  other  cases;  as  in  the  courts  of 
Scotland^  upon  an  English  contract,  efiect  is  given  to  the 
English  law  of  Umttations :  British  Linen  Company  v. 
Drwnmand  (e),  Looat  v.  Forbes  {g)j  York  Buildings  Com^ 
pony  V.  CkeswelL  {h)  None  of  the  decided  cases  apply  to 
the  French  law  of  limitations,  which  comes  now  to-be 
considered  for  the  first  time.  Williams  ▼•  Jones  {i)t  and 
De  La  Vega  v.  Vienna  {k\  are  cases  which  appertain  ad 
tempiis  et  modum  actionis  insiituendte^  and  not  ad  valorem 
contradds. 

It  may  be  contended  however,  that  the  Defisndant's 
plea  is  too  general,  and  that  the  French  law  is  not  ab- 
solute as  stated  in  the  plea,  but  qualified  by  the  clause 
'^  si  la  dette  n'a  et^  reconnu  par  acte  sipare ;"  but  this 
exception  forming  a  separate  member  of  article  189.,  it 
was  for  the  Plaintiff  to  allege  the  acte  sSpare  affirm- 
atively  in  hb  replication,  and  not  for  the  Defendant  to 
state  the  exception  as  part  of  the  general  law.  How- 
ever, if  the  Plaintiff's  claim  be  altogether  extinguished, 
the  Defiendant  must  succeed  on  the  general  issue. 

[Considerable  discussion  here  ensued  on  the  question, 
whether,  certain  letters  written  by  the  Defendant,  and 


(a)  INewQueSyUl. 

(c)  1  Cr.Mee.SfR.  277. 

(d)  2Str.7SS. 

(«)  lOB.SfC.gOS. 


(g)  Morrison's  JDki.  of  De^ 
ciaions,  4512. 
(h)  Ibid.  4525. 
(t)  lSEa8t,4!S9. 
(k)  lB.SfAdol.284,. 


5  WILL.  IV.  «)7 

produced  at  the  trial,  constituted  an  acie  separ^:  but        18S5* 
the  Court  found  it  unnecessary  to  decide  the  point}  

HUMBB 

Toddy  and  Spankie  Setjts.  and  Cleasby^  for  the  Plain-  SramaB. 
titt.  The  third  and  fourth  pleas,  setting  forth  an  un- 
qualified law,  are  not  supported  by  evidence  of  a  law 
qualified  as  article  189.  is  by  the  provision  touching  an 
ade  separL  In  Vavasour  v.  Ormrod{a),  Lord  Tenterden 
says,  ^'  If  the  exception  itself  be  incorporated  in  the  ge« 
neral  clause,  then  the  party  relying  upon  it  must,  in 
pleading,  state  it  with  the  exception ;  and  if  he  state  it 
as  containing  an  absolute,  unconditional  stipulation,  with- 
out noticing  the  exception,  it  will  be  a  variance." 

The  same  principle  is  established  by  1  fVms*  Satmd*  234^* 
note;  Com.  Dig.  Pleader  i  Hotham  v.  E.  L  Company,  (fr) 

At  all  events,  if  the  French  law  of  prescription  does 
not  extinguish  the  debt,  does  not  apply  ad  valorem  con^ 
tractdsi  but  only  ad  tempus  et  modum  actionis  instituendaj 
the  Defendant,  residing  in  this  country,  must,  as  far  as 
relates  to  the  plaintiiTs  remedy,  be  subject  to  the 
English  law :  British  Linen  Company  v.  Drummond  (c), 
and  the  authorities  there  cited.  It  is  true  that  Storey 
takes  a  distinction  as  to  those  laws  of  limitation  which, 
instead  of  merely  barring  the  remedy,  go  to  extinguish 
the  debt.  By  that  he  must  mean  those  laws  which  ex* 
pressly  declare  that,  after  a  certain  lapse  of  time,  the 
instrument  of  contract  shall  become  a  nullity;  or  that  a 
suit  to  declare  the  contract  null  shall  be  maintainable, 
and  authorise  a  sentence  of  nullity,  or  a  rescission  of  the 
contract.  No  such  provision  b  made  by  article  189.  of 
the  Code  de  Commerce ;  and  Storey  himself  accompanies 
the  distinction  he  has  taken  with  this  qualification:  — 
^  That  the  parties  are  resident  within  the  jurisdiction 
during  all  that  period,  so  that  it  has  actually  operated 

(fl)  6B.S^a  430.  (c)  10  B.  Sf  C.  909- 

(b)  1  T.  E.  638.  644. 
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1885.  upon  the  case."  Without  such  a  qualification,  the 
greatest  injustice  might  be  committed  by  a  debtor's 
quitting  the  country  where  the  contract  was  made 
STBOfSB.  before  the  day  of  payment  arrivedi  and  continuing 
absent  till  the  time  of  prescription  has  run.  Here,  the 
parties  so,  far  from  residing  within  the  jurisdiction  of  the 
French  courts  during  the  five  years  that  elapsed  after 
the  notes  became  due,  were  absent^,  one  in  Switzerland^ 
the  other  in  England. 

It  only  remains,  therefore,  to  inquire,  whether  the 
French  law  of  prescription  operates  generally  as  an  ex- 
tinguishment of  a  debt  Now,  "  se  prescrivent*'  only 
means  that,  from  the  lapse  of  time  specified,  the  debts 
in  question  are  presumed  to  have  been  paid; — Potter, 
Traitides  LMres.de. ChangCyparL  1.  c. 6.  artic. 4.  s.  £03. 
artic  28.  Traits  de$  Obligations,  part.  S.  c.  8.  *^  Desjlns 
de  non  recevoir  et  prescriptions  centre  les  criances^* 
artic.  677.  CofUrat  de  Change,  part  1;  c.  6.  art.  4. 
Cinq  Codes,  p.  1238.; — a  presumption  which  it  is 
open  to  the  creditor  to  rebut  in  various  ways,  and 
under  various  circumstances  of  exception.  Thus,  by 
article  2271  ..of  the  Code  Civile,.  "  L'action  des  maitres 
et  instituteurs  des  sciences  et.arts,  pour  les  le9ons  qu'il 
donnent  au  mois;  — celle  des  hdteliers  et  traiteurs,  ^ 
raison  du  logement  et  de  la  nourriture  qu'ils  fournissent  ^ 
—  celle.des  ouvricrs  et  gens  de.  travail,  pour  le  paiement 
de  leucs  jpum^,  fournitures,  et  salaires,  se  prescrivent 
par  six  mob.''  But  by  article  2275, — ^*  N^nmoins 
ceux  auxquels  ces  prescriptions  seront  opposees  peuvent 
d6f6ret  le  serment  a  ceux  qui  les  opposent,  sur  la  question 
de  savoir  si  la  chose  a  €i^  r^ellement  payee. — Le  serment 
pourra  &tre  d^f<§re  aux  veuves  et  h^ritiers,  ou  aux  tuteurs 
de  ces  demieris,  s'ils  sont  raineurs,  pour  qu'ils  aient  a 
declarer  s'ils  ne  savent  pas  que  la  chose  soit  due." 

If  the  prescription  operated  in  all  cases  as  an  extin- 
guishment of  the  debt,  tendering  the  oath  as  to  payment 
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would  be  nugatory.     And  there  could  be  no  revival  of       1835. 

the  debt  by  acte  separe.    The  expression  in  article  1234., 

that  obligations  are  extinguished  by  prescription,  applies 

only  to  the  prescription  of  thirty  years,  provided  by      Steineb. 

article  2262.  *^  Toutes  les  actions,  tant  r^elles  que  per* 

sonelles,  sont  prescrites  par  trente  ans,  sans  que  celui 

qai  allegue  cette  prescription  soit  oblige  d*en  rapporter 

un  titre,  ou  qu'on  puisse  lui  opposer  I'exception  deduite 

de  la  mauvaise  foi." 

Cur.  adv.  vulU 

TiNDAL  C.  J.  The  answer  which  the  Defendant  has 
set  up  against  this  action  is  twofold:  first,  he  relies 
upon  the  English  Statute  of  Limitations ;  and,  secondly, 
upon  the  French  Law  of  Prescription,  as  stated  in  his 
third  and  fourth  pleas.  As  the  plea  of  the  Statute  of 
Limitations  has  been  disposed  of,  by  reason  that  the 
replication  of  the  Plaintiff's  being  beyond  sea  from  the 
time  of  the  cause  of  action  accruing,  has  been  found  in 
his  favour,  the  only  ground  of  defence  which  it  will  be 
necessary  to  consider  will  be,  that  which  arises  from 
the  plea  of  the  French  law. 

One  objection  made  to  the  Defendant's  plea  of  pre- 
scription under  the  French  law,  is  grounded  upon  the 
form  in  which  it  is  pleaded.  It  is  argued,  that  it  is 
pleaded  absolutely,  and  without  any  exception  or  quali- 
fication ;  whereas,  according  to  the  proof  given  at  the 
trial,  certain  conditions  and  qualifications  were  attached 
to  it  And  we  are  of  opinion,  that  the  objection  taken 
to  the  form  of  those  pleas  ought  to  prevail ;  for  the 
law  of  the  French  prescription  contained  in  sect.  189. 
of  the  Code  de  Commerce^  upon  which  so  much  argument 
has  taken  place,  embodies  in  it  a  most  important  ex- 
ception, which  is  not  noticed  in  the  plea;  the  exception, 
namely,   *^  that  the  debt  is  not  acknowledged  by  a 
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1885.  separate  and  distinct  act  of  the  party  charged,  in 
writing."  On  this  ground,  we  think  the  verdict  which 
has  been  entered  pro  forma  for  the  Defendant  on  those 
pleas,  must  be  entered  for  the  Plaintiff. 

But,  as  the  same  matter  of  defence  may  be  given  in 
evidence  under  the  general  issue,  it  becomes  necessary 
to  consider  the  general  question  in  the  cause ;  whether, 
by  the  law  of  France^  the  contract  made  by  the  De- 
fendant in  his  promissory  note,  is  altogether  extinguished 
and  made  null  and  void  in  that  country,  by  reason  of  the 
doctrine  of  prescription  which  holds  in  the  French  law ; 
or  whether,  under  the  doctrine  of  prescription,  the 
contract  itself  is  not  annulled  and  extinguished,  but 
the  remedy  only  barred  in  the  French  courts  of  law. 
For  we  take  it  to  be  clearly  established,  and  recognised 
as  part  of  the  law  of  England^  by  various  decisions, 
that  if  the  prescription  of  the  French  law,  which  has 
been  opposed  to  the  Plaintiff  in  the  present  case,  is  no 
more  than  a  limitation  *of  the  time  within  which  the 
action  upon  the  note  must  be  brought  in  the  French 
courts,  it  will  not  form  a  bar  to  the  right  of  action  in 
our  English  courts ;  but  that  the  question,  whether  the 
action  is  brought  within  due  and  proper  time,  must  be 
governed  by  the  English  statute.  The  distinction  be- 
tween that  part  of  the  law  of  the  foreign  country  where 
a  personal  contract  is  made,  which  is  adopted,  and  that 
which  is  not  adopted  by  our  English  courts  of  law,  is 
well  known  and  established ;  namely,  that  so  much  of 
the  law  as  affects  the  rights  and  merit  of  the  contract, 
all  that  relates  ^'ad  litis  decisionem,"  is  adopted  from  the 
foreign  country;  so  much  of  the  law  as  affects  the 
remedy  only,  all  that  relates  **  ad  litis  ordinationem,"  is 
taken  from  the  **  lex  fori"  of  that  country  where  the 
action  is  brought;  and  that  in  the  interpretation  of 
this  rule,  the  time  of  limitation  of  the  action  falls  within 
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the  latter  division,  and  is  governed  by  the  law  of  the  1835. 
country  where  the  action  is  brought,  and  not  by  the  kx 
loci  contractds^  is  evident  from  many  authorities.  In 
Huberts  treatise  De  Conjlichi  Legum^  s.  ?•!  he  says,  **  Ra- 
tio haec  est,  quod  prascriptio  (where,  observe,  the  term 
prcescriptio  is  used  generally  for  limitation),  et  executio, 
non  pertinent  ad  valorem  contractiis,  sed  ad  tempus  et 
modum  actionis  instituendae.*'  It  is  unncessary  to  cite 
more;  the  authorities  are  collected  in  the  case  of  the 
British  Linen  Company  v.  Drummond{a\  which  case 
Itself  furnishes  an  authority  for  the  position. 

Such  being  the  general  rule  of  law,  a  distinction  has 
been  sought  to  be  engrafted  on  it  by  the  learned  counsel 
for  the  Defendant;  that  <<  where  the  statutes  of  limit- 
ation of  a  particular  country  not  only  extinguish  the 
right  of  action,  but  the  claim  or  title  itself,  ipso  factor 
and  declare  it  a  nullity  after  the  lapse  of  the  prescribed 
period,  that  in  such  case  the  statute  may  be  set  up  in 
any  other  country  to  which  th'e  parties  remove,  by  way 
of  extinguishment."  This  distinction  is  stated  to  be 
adopted  from  a  work  entitled  Commentaries  on  the  Con-- 
Jlict  ofljvm^  p.  487.,  by  Joseph  Storey^  LL.D.;  a  work 
which  it  would  be  unjust  to  mention  without  at  the 
same  time  paying  a  tribute  to  the  learning,  acuteness, 
and  accuracy  of  its  author.  And  undoubtedly,  the 
distinction,  when  taken  with  the  qualification  annexed 
to  it  by  the  author  himself,  appears  to  be  well  founded. 
That  qualification  is,  *^  that  the  parties  are  resident 
within  the  jurisdiction  during  all  that  period,  so  that  it 
has  actually  operated  upon  the  case;"  and  with  such 
restriction,  it  does  indeed  appear  but  reasonable,  that 
the  part  of  the  lex  loci  contraciUs  which  declares  the 
contract  to  be  absolutely  void  at  a  certain  limited  time, 

(a)  10B.S^C.90S. 
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1835.  without  any  intervening  suit,  should  be  equally  regarded 
by  the  foreign  country,  as  the  part  of  the  Ux  loci  con" 
tractfis  which  gives  life  to,  and  regulates  the  construction 
of  the  contract ;  both  parts  go  equally  **  ad  valorem 
contractus,"  both  ^^  ad  decisionem  litis/' 

So  much,  however,  being  conceded  to  the  Defendant, 
it  remains  for  him  to  set  up  and  establbh  to  the  satis- 
faction of  the  Court  the  proposition  for  which  he  con- 
tends, that  the  French  law  of  prescription  which  applies 
to  the  present  case^  is  one  which  extinguishes  not  only  the 
remedy,  but  the  right  or  contract  itself;  for  unless  it  has 
this  effect  in  France^  the  case  falls  within  the  larger  and 
more  general  rule,  that  the  time  of  limitation  of  the 
action  must  be  governed  by  the  law  of  the  country 
where  the  action  is  brought. 

Before,  however,  we  come  to  the  argument  on  this 
point,  it  may  be  expedient  to  advert  to  thQ  facts  of  the 
present  case,  to  which  the  rule  of  the  French  law  is 
proposed  to  be  applied. 

The  action  is  brought  on  a  promissory  note,  made 
at  Midhausefif  which  at  that  time  was  subject  to  the 
law  of  Fmnce^  where  both  the  Plaintiff  and  the  De- 
fendant may  be  taken  to  have  been  then  domiciled. 
The  promissory  note  was  made  and  bore  date  on  the 
1 2th  of  Mzy  1813,  and  was  payable  to  the  order  of  the 
Plaintiff,  on  the  10th  qX  May  1817.  In  the  course  of 
1813,  very  shortly  after  the  making  of  the  note,  and 
nearly  four  years  before  it  became  due,  both  parties 
quitted  Mulhausen  /  the  Plaintiff  going  to  Switzerland^ 
the  Defendant  to  England^  where  he  has  ever  since 
resided  and  been  domiciled. 

Under  such  a  state  of  facts,  the  Defendant  seeks  to 
apply  the  189th  article  of  the  Code  de  Commerce  as  a 
bar  to  the  present  action ;  on  the  ground  that  it  operates 
as  an  annulling  of  the  contract,  as  an  extinguishment  of 


5  WILL.  IV. 


213 


the  claim  and  right  of  action  in  that  country.  That 
article  is  found  in  the  division  of  the  Code  de  Commerce 
which  relates  to  bills  of  exchange,  and  is  contained  in 
the  following  words,  viz. :  — 

'*  Sect.  S.  of  Prescription.  -—  All  actions  relative  to 
letters  of  exchange  and  to  bills  to  order,  subscribed  by 
tradesmen,  merchants,  and  bankers,  or  for  matters  of 
commerce,  *  prescribe  themselves'  by  five  years,  reckon- 
mg  from  the  day  of  protest,  or  from  the  last  suing  out 
any  judicial  process,  if  there  hath  been  no  judgment,  or 
if  the  debt  hath  not  been  acknowledged  by  any  separate 
acL" 

*^  Nevertheless,  the  pretended  debtors  shall  be  held, 
if  required,  to  affirm  upon  oath  that  they  no  longer  owe 
the  money.  And  their  widows,  heirs,  &c.,  that  they 
bon&Jide  believe  there  is  nothing  more  due." 

Now,  the  question  is,  whether  the  Defendant  has  made 
oat,  affirmatively,  to  the  satisfaction  of  the  Court,  that 
thb  prescription  has  the  necessary  force  of  extinguishing 
and  annulling  the  contract  upon  the  note,  ipso  facto^ 
after  a  lapse  of  five  years  from  the  time  it  becomes  due: 
for  unless  the  prescription  has  this  force,  it  operates  on 
the  remedy  only;  which,  upon  the  general  principle 
before  laid  down  and  acknowledged,  will  be  governed 
by  the  lexjbrij  and  not  by  the  Ux  loci  contractds* 

And,  after  giving  every  attention  to  the  authorities 
cited  on  both  sides,  we  think  the  French  law  is  not 
shewn  to  have  the  force  contended  for  by  the  Defendant* 
The  Defendant  has  brought  together  different  passages 
in  the  Code  de  Commerce^  and  by  contrasting  them  with 
others  which  are  found  in  the  Code  Civile  has  shewn  it 
possible  that  such  may  be  the  force  and  effect  of  the 
article  in  question ;  but  he  has  produced  no  distinct 
authority  that  the  contract  is  intended  to  be  annulled ; 
whereas,  on  the  contrary,  the  very  terms  of  the  article 
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18S5.  itself^  the  authorities  of  text  writersi  and  the  reason 
oF  the  thing,  do  so  far  outweigh,  as  it  appears  to  us,  the 
inference  drawn  from  the  comparison  of  different  parts 
of  the  French  law,  that  we  cannot  but  hold  the  section 
relied  upon  amounts  only  to  a  limitation  of  the  remedy 
in  the  French  courts,  to  the  space  of  five  years,  and  not 
to  an  utter  avoidance  of  the  contract  itself  at  the  end  <^ 
that  period. 

The  article  itself  begins  by  stating,  that  **  all  actions 
prescribe  themselves,"  not  ^^  that  the  contract  is  pre- 
scribed or  gone."  The  exception,  that  the  "  action  is 
not  prescribed,  if  the  debt  is  acknowledged  by  a  separate 
writing;"  the  power  given  to  the  creditor  to  put  the 
debtor  to  his  oath,  that  he  owes  nothing,  called  in  the 
French  law  "  le  serment  d^cisoire;" — all  these  circum- 
stances agree  with  the  notion  that  it  is  the  action,  not 
the  debt,  which  is  prescribed  by  the  law. 

Again,  the  text  writers  on  the  French  law  lay  down 
the  same  rule  distinctly.  Without  multiplying  autho- 
rities, we  refer  to  Pothierf  TraitS  des  Obligations^  part  S. 
c  8.  <<  Des  fins  de  non  recevoir  et  prescriptions  contre 
les  cr^ances." 

In  article  677.,  he  explains  prescription  to  be  ^  the 
bar  from  the  lapse  of  time,  which  the  law  has  fixed  as 
the  limit  of  an  action,  founded  on  a  debt"  And  still 
further  in  the  same  section,  where  he  states  the  effects 
of  this  species  of  bar,  he  says,  "  Les  fins  de  non 
recevoir  n*^teignent  pas  la  cr6ance,  mais  ils  la  rendent 
inefiicace,  en  rendant  le  creancier  non  recevable  k 
intenter  Taction  qui  en  nait."  Again,  —  "  Outre  cela, 
quoique  les  fins  de  non  recevoir  n'^teignent  pas,  in  rei 
veritafCj  la  enhance,  en  v^rite  elles  la  font  pr^sumer 
eteinte,  et  acquittee,  tant  que  la  fin  de  non  recevoir 
subsiste." 

See  Pothier^  also,  in  his  treatise  -on  the  '^  Contrat  de 
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Change,  pai*t.  1.  c.  6.  art.  4.,  de  la  prescription  des  lettres        18S5* 
de  change»"  where  it  is  laid  down  broadly  by  hiro,  in 
5.  203.,  that  this  prescription  is  founded  only  on  pre- 
sumption of  payment. 

But,  from  the  ground  of  reason  and  expediency,  the 
inference  is  still  more  strong,  that  the  prescription  limits 
the  action  only,  and  does  not  destroy  the  debt ;  for  if 
the  debt  itself  is  absolutely  gone  by  reason  of  the  lapse 
of  five  years,  without  any  reference  to  the  power  of  the 
Plaintifi*  to  sue  in  the  meantime,  what  would  be  the 
condition  of  the  creditor  whose  debtor  quits  the  country, 
where  this  law  applies,  before  the  day  of  payment 
arrives,  —  that  is  before  there  is  a  possibility  of  main- 
taining the  action, — and  never  returns  to  it  again? 

To  maintain  a  position  so  contrary  to  reason,  very 
strong  authority  must  be  expected ;  but  none  is  shewn ; 
on  die  contrary,  the  very  text  of  the  book  from  which 
the  distinction  is  first  taken  (Storey^  p.  487*)  annexes  to 
it  the  condition,  that  the  debtor  and  creditor  have 
remained  within  the  jurisdiction  during  the  time  of  the 
prescription. 

In  the  case  before  us,  both  were  absent :  it  would  be 
enough,  however,  to  say  that  the  debtor  was  absent,  to 
call  in  aid  the  maxim  of  the  French^  no  less  than  of  the 
civil  law,  **  contra  non  valentem  agere,  non  currit 
prescriptio." 

We  do  therefore  think,  that  the  law  set  up  on  the  part 
of  the  Defendant  amounts  to  no  more  than  a  limitation 
of  the  time  for  bringing  the  action,  not  to  an  extinction 
of  the  contract;  that,  consequently,  it  is  no  bar  in  itself, 
under  any  circumstances;  still  less,  where  the  debtor 
ceased  to  reside  in  the  country  where  the  law  prevails 
during  the  whole  period  of  time  that  the  debt  was 
owing  and  due. 

This  conclusion  makes  it  unnecessary  to  consider  the 
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1835.  objection  urged  on  the  part  of  the  Defendant  to  the 
evidence  which  was  offered  at  the  trial  as  to  the  effect  of 
the  acte  s^par^f  as  we  place  no  reliance  in  the  judgment 
we  have  given  upon  the  letters  of  the  Defendant  which 
gave  rise  to  that  question. 

We  therefore  think  the  verdict  must  be  entered 
for  the  Plaintifi^  upon  the  general  issue,  as  well  as  upoa 
the  issues  arising  on  the  special  pleas. 

Judgment  for  the  Plainti£ 


In  the  course  of  the  term,  Basil  Montagu,  of  Greats 
InUf  Esquire,  was  appointed  one  of  His  Majesty's 
Counsel  learned  in  the  law. 


END   OF  TRINITY  TERM. 
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SIXTH  TEAR  OF  THE   REIGN  OF  IIVILLIAM  IV. 


The  Judges  who  sat  in  Banc  during  this  term  were^ 

TiNDAL  C  J.  GaSELEE  J. 

Park  J.  (a)  Bosanquet  J. 


McDonald  v.  Rooke»  -2Vb©.  8. 

^HIS  was  an  action  for  apprehending  the  Plaintiff  In  •&  i«^on 
and  chaif;ing  her  with  a  felony,  maliciously,  and  j^ai^EPidUi 
without  reasonable  or  probable  cause.  a  fekmy,  ma- 

lidoualy^  and 
vithoat  reasonaUe  or  probable  catue^  Hdd,  that  the  Judge  was  warranted  in 
leafing  to  the  jury,  instead  of  deciding  himadf^  the  existence  of  probable  cause, 
upon  the  foOowing  state  of  facts :  — 

PhdntifP^  a  serrant,  being  discharged  from  service  on  a  Fridap,  took  away 
widi  her  fnm  her  master's  house  a  trunk  snd  bag  the  property  of  her  master. 
The  master  wrote  to  her  the  next  daj  demanding  his  property^  and  threatening 
to  proceed  criminally  on  the  Monday  following  if  it  were  not  restored :  the 
PUbitiir  bdng  absent  from  home  when  the  letter  was  deliyered^  no  answer  wss 
ictamed;  whereupon  the  master^  the  ssme  day^  Saturday,  had  her  tsken  into 
cnitody^  but  when  she  wss  brought  before  the  magistrates  on  Monday  declined 
to  make  any  charge. 

(a)  Sat  instead  of  Faughan  J,,  who  was  conBned  to  his  house 
hf  ilhwas  the  whole  term.  Sosanquet  J.  was  also  occasionSlly 
sbsent  as  one  o^  the  Commissioners  of  the  Great  SeaL 
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1 8S5.  At  the  trial  before  Lord  Denman  C.  3.%  last  Ghucesier 

assizes,  the  PlaintifiF  having  obtained  a  verdict  with  50^ 
damages, 

Piatt  moved  for  a  new  trial,  on  the  ground  that  the 
learned  Chief  Justice  had  left  the  question  of  probable 
cause  to  the  jury  instead  of  deciding  it  himself,  upon  the 
following  state  of  facts. 

The  Plaintiff,  who  had  been  discharged  from  the 
service  of  the  Defendant,  took  away  with  her,  on  Friday^ 
the  day  she  was  discharged,  a  trunk  and  bag  the  pro- 
perty of  her  master,  and  a  cloak  belonging  to  one  of 
his  family. 

The  next  day  the  Defendant  wrote  to  her  to  claim 
his  property,  and  warned  her  that  if  it  were  not  re- 
turned, he  should  proceed  against  her  criminally  on  the 
following  Monday. 

The  Plaintiff  being  from  home  when  the  Defendant's 
letter  arrived,  no  answer  was  obtained ;  whereupon  the 
Defendant,  on  the  same  day  {Saturday)^  proceeded  to  a 
magistrate  and  charging  the  Plaintiff  with  a  felony,  ob- 
tained a  warrant  for  her  apprehension. 

She  was  taken  up  in  the  evening,  and  kept  in  the 
custody  of  the  constable  till  the  following  Monday^  when 
the  Defendant  declining  to  press  the  charge  against  her, 
she  was  dismissed. 

Her  attorney  then  wrote  to  the  Defendant  tt>  demand 
wages  in  lieu  of  a  month's  warning,  which  had  not  been 
given,  and  compensation  for  the  imprisonment. 

Piatt  contended  that,  under  these  circumstances,  the 
Judge  ought  himself  to  have  determined  whether  or  nol^ 
in  point  of  law,  the  Defendant  had  probable  cause  for 
charging  the  Plaintiff  with  a  felony.  In  Blackford  v. 
Dod{a\   the  plaintiff  having  been   acquitted    on   an 

(a)  2B.6iAdolMd. 
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iodietiQent  preferred  i^inst  him  by  the  defendants  for  1885. 
sending  a  threatening  letter,  sued  the  defendants  for 
indicting  him  maliciously  and  without  reasonable  or 
probable  cause ;  and  upon  the  trial  of  that  action,  Lord 
Tenlerdeih  without  leaving  any  question  to  the  jury, 
dedded  that  the  defendants  had  reasonable  and  pro- 
bable cause  for  preferring  the  indictment.  So  in  Davis 
Y.  Hardy  {a\  where  the  plaintiff  sued  the  defendant  for 
indicting  him  for  embezzlement,  without  reasonable  or 
probable  causey  an  uncontradicted  witness  of  good 
credit  having  proved  what,  in  the  opinion  of  the  Judge, 
afforded  a  probable  cause  for  preferring  the  indictment, 
the  Court  held  he  was  justified  in  nonsuiting  the  plain- 
ti£^  without  even  leaving  it  to  the  jury  to  say  whether 
they  believed  the  fact  stated  by  that  witness. 

TiNDAL  C.  J.  There  are  some  cases,  no  doubt,  in 
which  a  Judge  may  be  expected  to  tell  the  jury  whether 
or  not  the  defendant  had  probable  cause  for  proceeding 
against  the  plaintifl^— ^as  in  the  construction  of  a  threaten- 
ing letter  or  the  like;  but  where  the  probable  cause 
consists  partly  of  matter  of  fact,  and  partly  of  matter  of 
law,  a  judge  would  be  warranted  in  leaving  the  question 
to  the  jury.  This  comes  within  the  class  of  cases  in 
which  the  question  of  reasonable  and  probable  cause 
appears  to  have  depended  on  a  chain  of  facts  connected 
with  the  Plaintiff  leaving  her  place  and  removing  the 
property  in  question :  it  was  a  mixed  question  of  law 
and  &ct  which  might  properly  be  left  to  a  jury. 

Park  J.  Whenever  the  question  of  probable  cause 
is  a  mixed  question  of  law  and  fact,  it  may  properly  be 
left  to  the  jury. 

(a)  6B.S(C.225. 
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V. 

Rooue. 


Gaselee  J.  The  learned  Chief  Jastioe  had  a  right 
to  take  the  opinion  of  the  jury  as  to  the  whole  of  the 
matters  of  fact  in  evidence  before  them. 

BosANQUET  J.  I  am  of  the  same  opinion.  Con- 
sidering the  nature  of  the  facts  in  this  case,  I  think 
there  were  grounds  for  leaving  the  question  to  jury. 

Rule  refused,  (a) 


(a)  See  Taylor  ▼•  WiUam, 
2  S.  4  Adol.S4^5,,  eSingh.  1 SS., 
ykhae  in  an  action  for  indictiDg 
plaintiff  without  probable  cause 
the  plaintiff  relied  on  the  non- 
appearance of  the  proeecator  in 
ani^KMrt  of  the  indictment,  and 
it  was  held  that  the  Judge  was 


authoriaed  in  leaving  it  to  the 
jury  to  say  whether  die  motive 
of  that  non-appearance  was  a 
conadouaneia  on  the  part  of  the 
prosecutor  that  he  had  no  evi- 
dence to  support  die  indict- 


In  caae 
against  the 
sheriff  for 
taking  in- 
sufficient 
sureties  in 
zepleWn,  he 
is  liable  to 
the  extent  of 
the  penalty 
of  the  bond 
given  by  the 
sureties. 


Paul  v.  Goodluck. 

npHIS  was  an  action  on  the  case  against  the  sheriff 
of  Berkshire  for  taking  insufficieat  sureties  in  re* 
plevin. 

The  replevin  bond  was  given  in  double  the  value 
of  the  goods  distrained;  and  the  insufficiency  of  the  sure- 
ties being  established  at  the  last  Berkshire  assiasesj  the 
jury  gave  a  verdict  for  the  Plaintiff  in  the  full  amount 
of  the  penalty  of  the  bond. 

Talfourd  Serjt.  moved  to  set  aside  this  verdict,  on  the 
ground  that  the  decisions  on  the  point  being  conflicting, 
the  Plaintiff  ought  not  to  recover  against  the  sheriff 
more  than  the  value  of  the  goods  distrained. 

In  Yea  y.Lethbridge{a)  it  was  held  by  the  Court  of 
King's  Bench  that  the  plamtiff  is  not  entitled  to  recover 

(a)  4  r.  12.  438. 
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bis  costs  of  the  repleyin»  bat  merely  the  value  of  the  IS3& 
distress  taken.  But  in  Concarmen  v.  Ldhbridge{a)  the 
Court  of  Common  Pleas  held  that  the  plaintiff  might 
recover  in  the  action  the  real  damages  he  had  sustained, 
notwithstanding  they  exceeded  the  penalty  of  the  bond. 
Aftarwards,  in  Evans  v.  Brander(b)^  the  Court  of  Com- 
mon Pleas  was  of  opinion  the  penalty  of  the  bond 
ought  to  be  the  measure  of  the  damages  against  the 
sheriff.  And  in  Baker  v.  GarraU{c)  it  was  held  in  the 
same  court  that  the  plaintiff  could  not  recover  as  special 
damage  beyond  the  penalty  of  the  bond  the  expenoe  of 
a  firuitless  action  against  the  pledges.  But  in  ScoU  v. 
Waithman  {d)y  which  was  an  action  against  the  sheriff 
for  taking  insu£Bcient  sureties.  Abbot  C.  J.  said,  *<  As  the 
verdict  in  the  replevin  suit  was  merely  for  a  return  of 
the  goods,  the  jury  could  not,  in  their  verdict,  exceed 
the  value  of  the  goods."  It  may  be  conceded  that  the 
sureties  themselves  would  be  liable  to  the  extent  of  the* 
penalty  of  the  bond ;  but  the  sheriff  acts  in  discharge  of 
a  public  dutyi  and  ought  not  to  be  called  on  to  place 
the  Plaintiff  in  a  better  situation  than  he  would  be  in  if 
he  had  sold  the  distress. 

TiNDAL  C.  J.  It  is  not  disputed  that  the  sureties, 
singly,  would  be  liable  to  the  amount  of  the  penalty  of 
die  bond :  and  in  Heffbrd  v.  Alger  {e\  which  is  subse* 
qoent  to  Bnans  v.  Brander,  it  was  held  that  the  two 
together  are  liable  to  no  more :  afker  that  double  deci- 
sion in  this  Court  we  ought  not  to  throw  the  matter 
open  again,  by  laying  down  a  different  rule  for  the 
sherifi^  who  is  responsible  on  the  failure  of  the  sureties. 

The  rest  of  the  Court  concurring,  a 

Rule  was  refused. 

(a)  %  H.  Bl.  36.  (d)  8  Siarkie,  N.  P.  C.  168. 

(6)  2  H.  BL  547.  W  1  Taunt.  218. 

(c)  3BiH^.56. 

e  8 


222 


MICHAELMAS  TERM, 


1835. 


Nim*5» 


fioTCE  V.  Chapman  and  Brown. 


In  an  action     HpHIS  was  an  action  on  the  case  agunst  the  Defend* 


against  car< 
riera,  upon 
aniflsoe  that 
thePlain- 
tirsgoods 
were  stolen 
by  the  De- 
fendants' 
porter,  the 
Plaintiff 
proved  only 


ants,  coach  proprietors,  for  not  safely  delivering  a 
parcel  containing  money  and  notes  to  the  amount  of  80{» 
and  upwards. 

The  Defendants  pleaded  that  at  the  time  of  die  de- 
liv^ery  of  the  parcel  for  the  purpose  of  being  carried, 
the  value  and  nature  of  the  articles  contained  in  it  were 
not  declared  by  the  person  sending  it,  nor  was  any  in- 
creased rate  of  charge  received  by  them  as  a  compensation 


arcomstances  foy  the  irreater  risk  and  care  to  be  taken  for  the  safe 
of  suspicion^ 
which  pro- 
bably would 
not  have  in-         ^^  Plaintiff  replied  that  the  loss  was  occasioned  by 


conveyance  of  such  articles. 
e.  68.  s.  1.) 


(See  1 1  G.  4.  and  1  W.  4. 


the  felonious  act  of  a  porter  in  the  employ  of  the  D^ 
fendants;  (see  same  statute,  s.  8.;)  upon  a  traverse  of 
which  allegation  issue  was  joined. 

A  verdict  having  been  found  for  the  Plaintiff  at  the. 
last  Warwick  assizes, 


sured  con- 
viction on  an 
indictment 
for  a  felony  ; 
bat  the  De- 
fendants hav- 
ing omitted 
to  call  the 
porter  as  a 

witness^  and  Balgtof  moved  for  a  new  trial,  on  the  ground  that^ 
ing  found  for  *°  order  to  support  this  issue,  the  Plaintiff  ought  to 
the  Plaintiff^  have  proved  a  felony  against  the  Defendants'  servant  by 
such  evidence  as  would  have  insured  his  conviction  on 
an  indictment,  or  at  all  events  the  finding  of  a  true  bill 
against  him  by  the  grand  jury ;  whereas,  the  proof  given 
by  the  Plaintiff  scarcely  amounted  to  matter  of  suspi- 
cion.    That  proof  was  stated  to  be  as  follows :  — 

On  the  22d  of  Augud  1884,  the  Plaintiff's  traveller 
made  up  the  parcel  in  question,  and  delivered  it  to  the 
guard  of  a  coach,  with  directions  to  him  to  forward  it 
from  Knutsford  to  the  Plaintiff  at  Birmingham  by  the 


the  Court  re- 
fused to  grant 
a  new  trial. 
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Liverpool  mail.     The  guard,  arriving  at  Knuttford  too        18S5. 

late  for  the  mail,  forwarded  the  parcel  by  the  Defend^       

ants'  coach,  Hie-Bang^Up^  by  which  it  arrived  at  JBw^  ^y«» 
mngham^  but  was  there  lost  sight  of,  and  never  reached  Chavilan. 
the  Plaintiff.  No  intimation  had  been  given  at  KntUs* 
ford  that  the  contents  of  the  parcel  were  of  more  th^ii 
ordinary  value ;  but  the  Defendants,  on  being  apprized 
of  the  loss,  and  of  the  value  of  the  parcel,  issued  hand- 
bills describing  its  contents,  and  offering  20/.  reward  for 
its  recovery.  No  clue,  however,  was  obtained  till  June 
18S5,  when  a  lOA  note,  which  had  been  enclosed  in  the 
parcel  was  stopped  at  the  Bank  of  England. 

That  note  was  traced  to  a  traveller  who  had  sojourned 
at  an  inn  in  Birminghamj  where  the  Defendants  jkept 
their  office.  The  traveller  had  taken  the  note  from  the 
Defendants'  porter,  in  exchange  for  five  sovereigns  and 
a  five  pound  note:  the  porter,  who  had  been  requested 
by  the  traveller  to  obtain  a  10/.  note  in  excbmge  for 
the  smaller  monies,  had  proceeded  to  a  shop  in  tbie 
neighbourhood  where  he  procured  a  10/.  note,  but^  as 
the  shopman  believed,  not  the  10/.  note  that  was  deli- 
vered to  the  traveller. 

The  porter,  who  bore  a  good  character,  was  not  called 
by  the  Defendants.  But  Balguy  contended,  that  as  the 
statute  was  passed  for  the  protection  of  carriers,  the 
Plaintiff  unless  he  made  out  a  clear  case  of  felony 
against  the  porter,  failed  in  sustaining  his  issue.  Here, 
the'interval  that  had  eUpsed  since  the  loss  of  the  note,  and 
the  circumstance  of  the  porter's  having  circulated  it  in 
the  very  town  where  a  reward  was  offered  for  its  recovery, 
woald  have  insured  his  acquittal  on  a  criminal  charge. 

TiNDAL  C.  J.  I  agree  that  the  evidence  is  slender 
on  the  proof  of  tlie  porter  being  concerned  in  the 
felony,  but  still  there  was  evidence  to  go  to  a  jury;  and 
before  we  send  the  case  to  a  «econd  trial  we  must  look 

Q  4 
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I8S5.  at  all  the  circamstances,  and  see  if  there  was  not  eri- 
denoe  which  the  Defendants  might  have  adduced  to 
dear  np  all  doubt :  if  we  were  to  omit  this,  we  should 
hold  out  a  premium  to  defendants  to  withhold  tb^r 
eridenoe  till  a  first  trial  had  put  them  m  possessbn  of 
the  plaintiff's  case^  and  then  if  they  failed,  to  supply 
omissions  by  a  second  trial.  I  agree  that  in  a  criminal 
court  the  evidence  adduced  by  the  present  Plaintiff 
would  seem  slight :  but  in  a  criminal  court  the  porter 
could  not  have  been  called  as  a  witness ;  here^  the  De- 
fendants could  have  called  him,  and  none  could  have 
answered  so  well  as  himself  the  conjectures  soggested 
by  the  Plaintiff's  counsel.  As  the  Defendants  hove 
omitted  to  produce  evidence  which  it  was  in  their  power 
to  have  produced,  they  are  not  in  a  conditkm  to  du»ve 
for  a  new  triaL 

Park  J.  It  would  be  of  the  worst  consequence  to 
allow  a  defendant  to  speculate  on  the  result  of  die 
plaintiff's  case,  and  when  he  has  succeeded,  to  put  him 
to  the  expense  of  a  second  trial,  to  supply  the  defend- 
ant's omissions  on  the  first  But  I  entirely  agree  in 
the  verdict  here,  and  think  there  b  no  cdour  for  our 
interference. 

Gasxlss  J.  concurred. 

BosanquetJ.  The  verdict  ought  not  to  be  dis- 
turbed. The  evidence  was  all  one  way;  and  though 
the  Defendants  had  a  witness  who  could  speak  to  the 
fects,  they  did  not  choose  to  call  him. 

Rule  refusfad. 
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AtssxfWti  and  Another^  Asaigiiees  o£  PottsBi      ^&v.5. 
a  Bankrupt,  v.  Brindall. 

nnHIS  was  an  actioii  to  recover  205L  all^;ed  to  have  In  an  action 

been  paid  by  Potter^  a  bankrupt,  by  way  of  lirau-  ^  *^^*" 

dulent  preference,  and  in  contemplation  of  bankruptcy,    to  recorer 

WUliams  J.,  before  whom  the  cause  was  tried  at  the  money  paid 

last  Worcester  assiises,  told  the  jury,  that  to  entitle  the  ^J^^q[ 

Plaintiffi  to  recover.  Potter  must  have  had  a  bankruptcy  preference, 

in  contemplation  at  the  time  of  the  payment;  it  would  ^^  ^  ^^"^  ^ 
•1  V^        1       .  •     .       1  .  tcmplation  of 

not  avail  them  that  he  was  m  msoivent  arcumstances,  banbuptcy, 

and  ooolemplated  insolvency.  it  must  be 

A  verdict  having  been  found  for  the  Defendant,  Je^^S** 

paying  con- 
Imdkm  Seijt.  moved  for  a  new  trial,  on  the  ground  templated  an 
that  the  direction  of  the  learned  Judge  was  incorrect,  ^optcy .  it  L 
under  the  circumstances  of  the  case»  which  were  stated  not  sufficient 

tobeasfoUows:—  ^'iT^^ 

he  knew  him- 

A  Jiai  had  been  issued  against  Potter  on  February  self  to  be  in 
14tfa9  1894.    This  was  not  pn)ceeded  with ;  but  on  the  «  >^t«  ^^  ">- 
15th  of  March  Potter  executed  an  assignment  of  his        ^^* 
effects  in  trust  for  creditors,  under  which  they  were  to 
have  only  IBs.  in  the  pound.     Between  that  time  and 
January  1835  the  Defendant  had  lent  him  upwards 
ofSOO/. 

On  the  ISth  of  January^  two  bills  due  from  PcUer 
were  dishonoured,  and  he  was  obliged  to  ask  for  time; 
bot  on  the  15th,  without  any  demand  on  the  part  of 
^  Defendant,  Potter  sent  him  cash  and  bills  to  the 
amount  of  2052^  On  the  28th  o(  January  a  second  ^^!e7< 
issued,  under  which  Potter  was  declared  a  bankrupt, 
and  the  Plaintifi  were  his  assignees. 

Upon  this  statement  of  facts,  Ludlam  contended  that 
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PMer'^  knowledge  of  his  own  insolvencyi  when  he  paid 
the  Defendant,  mast  render  it  a  payment  made  in  con- 
templation of  tmnkruptcy;  that  contemplation  of  bank- 
ruptcy meant  a  reasonable  expectation  that  bankrupt^ 
must  ensue;  and  that  therefore  the  jury  ought  not  to 
have  been  directed  as  the  learned  Judge  directed  them 
on  the  subject  of  insolvency.  *  In  Fidgeon  v.  Sharp  (a), 
B  payment  made  by  a  trader  on  the  eve  of  bankruptcy 
was  allowed  to  stand,  under  the  peculiar  circumstances 
of  the  case;  but  in  Poland  v.  GIifn{b)f  Bayley  J.  said, 
**  I  take  the  general  rule  of  law  upon  this  subject  to  b^ 
that  a  voluntary  payment  to  one  creditor,  under  cir- 
cumstances which  must  reasonably  lead  the  debtor  to 
believe  bankruptcy  probaUe  (not  inemUMe^  for  I  do  not 
think  it  necessary  the  rule  should  go  that  length),  is  a 
fraud  upon  the  other  creditors,  within  the  meaning  of 
tlie  bankrupt  laws,  and  that  money  so  paid  may  be  re- 
covered by  the  assignees  when  a  bankruptcy  has  taken 
place.'' 


TiKOAL  C.  J.  In  Morgan  v.  Brundreit  (c),  Mr.  Jus- 
tice UMedaie  says,  "  The  late  cases,  with  reference  to 
the  question  whether  a  payment  or  delivery  of  goods 
has  been  made  in  contemplation  of  bankruptcy,  have 
gone  much  farther  than  they  ought:"  —  Mr.  Justice 
Parkcj  —  "  In  order  to  render  the  deposit  void,  it  was 
incumbent  on  the  plaintiffs  to  shew,  first,  that  it  was 
made  in  contemplation  of  bankruptcy;  and,  secondly, 
that  it  was  voluntary.  There  was  very  slight  evidence 
that  it  was  made  in  contemplation  of  bankruptcy.  The 
meaning  of  those  words  I  take  to  be,  that  the  payment 
or  deliyery  must  be  with  intent  to  defeat  the  general 
distribution  of  effects  which  takes  place  Mnder  a  com- 
mission of  bankrupt     It  is  not  sufficient  that  it  should 


a)  5  Taunt.  539.  (c)  SB.Sj  Adol.  296. 

h)  2  Dow.  Sf  Rsf.  SIO.   S.  a  4i  Bing^.  2d. 
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be  made  (as  may  be  inferred  from  some  of  the  late  cases) 
in  contemplation  of  insolvency.  These  cases,  I  think, 
have  gone  too  far:''  —  And  Mr.  Justice  Patteson^  — 
**  The  recent  cases  have  gone  too  great  a  length.  They 
seem  to  have  proceeded  on  the  principle  that  if  a  party 
be  insolvent  at  the  time  when  he  makes  a  payment  or 
delivery,  and  afterwards  become  bankrupt,  he  most  be 
deemed  tx>  have  contemplated  bankruptcy  at  the  time 
when  he  made  such  payment;  bat  I  think  that  is  not 
correct,  for  a  man  may  be  insolvent,  but  yet  not  con- 
template bankruptcy.'' 

I  think,  therefore,  that  tlie  direction  to  the  jury  in 
this  case  was  substantially  correct.  Up  to  the  time  of 
an  act  of  bankrupt^  every  trader  has  dominion  over  his 
own  property:  the  only  exception  is,  that  where  he  con* 
templates  bankruptcy,  and  the  protection  afforded  by 
the  bankrupt  laws,  a  disposition  of  property  made  with 
a  view  to  defeat  the  equal  distribution  provided  by  those 
laws  is  fraudulent  and  void,  but  not  a  disposition  made 
under  a  consciousness  of  mere  insolvency.  I  agree  in 
thinking  that  the  cases  on  this  subject  have  gone  too 
ikr.  As  to  the  evidence  here,  I  am  not  prepared  to  say 
that  the  jury  were  wrong,  and  we  ought  not  lightly  to 
infringe  on  their  province. 


1885^ 


Pabk  J.  and  Oaselee  J.  concurred. 


BosAKQUET  J.  I  am  of  the  same  opinion,  and  tliink 
that  the  direction  to  the  jury  was  correct 

The  principle  on  which  money  paid  by  way  of  frau- 
dalent  preference  is  recovered  is,  that  the  payment  is  a 
fraud  on  the  bankrupt  laws;  but  the  trader  can  only 
contemplate  a  fraud  on  the  bankrupt  laws  when  he 
contemplates  defeating  the  distribution  provided  on  his 
having  recourse  to  those  laws. 

Rule  refused* 
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Cannell  V.  Curtis. 


Ayennent 
tbat  Pkintiff 
had  been  ap. 
poiiited  and 
waaaafiatant 


that  he  had 
passed  certain 
accounts  of 
him  aa  sach 
assistant  oyer* 
aeer^  and  had 
yerified  them 
on  oath; 

Hdd^  sof. 
fidenUy 
proyedby 
eyidence  that 
he  had  acted 
aa  assistant 
oyeneer 
under  a  war* 
rant  of  ap- 
pointment 
signed  by 
magbtrates; 
that  he  had 
kept  the  ac- 
counts of  the 
parish  in  a 
book  headed 
<^  Oyerseers' 
Accounts;" 
and  that  he 
hadyerified 
those  ac- 
counts on 
oath. 


T  IBEL.  The  declaration,  after  the  usual  professions 
of  good  character,  alleged,  that  before  the  commit- 
ting the  grievances  complained  of,  to  wit,  on  the  81st  of 
March  1834,  the  PlaintiflT  had  been  appointed,  and  was 
assistant  overseer  of  the  parish  of  Wesi  Eudham^  in  the 
county  of  Norfolk^  and  had  made  out  and  p&ssed  certain 
accounts  of  him,  the  said  Plaindff,  as  such  assistant 
overseer  as  aforesaid,  the  same  containing,  amongst 
other  things,  an  account  of  the  receipts  and  disburse- 
ments of  the  said  Plaintiff  as  such  assistant  overseer, 
and  which  said  accounts  so  made  out  the  Plaintifi^ 
before  the  committing  the  said  grievances,  to  wit,  on, 
&c,  had  verified  on  the  oath  of  the  said  Plaintiff.  Yet 
the  Defendant  well  knowing  the  premises,  but  con- 
triving and  maliciously  intending  to  injure  the  Plaintiff 
in  his  good  character,  and  to  bring  him  into  public 
scandal,  infamy,  and  disgrace,  and  to  subject  him  to 
the  pains  and  penalties  by  law  provided  against  persons 
guilty  of  the  crime  of  perjury,  and  to  cause  it  to  be  sus- 
pected and  believed  that  the  Plaintiff  had  conducted 
himself  improperly  and  extravagantly  in  his  said  office 
of  assistant  overseer,  and  that  the  said  accounts  so  by 
him  made  out  and  verified  on  oath  as  aforesaid  were,  in 
the  knowledge  of  the  Plaintiff  at  the  time  they  were  so 
verified  on  oath,  incorrect ;  and  that  he,  the  Plainti£^ 
by  so  verifying  the  same  accounts  on  oath,  had  been 
guilty  of  peijury ;  on  the  12th  of  June  1834  wrongfully 
and  unjustly  did  compose  and  publish  a  certain  false^ 
scandalous,  malicious,  and  defamatory  libel  of  and  con- 
cerning the  Plaintiff,  and  of  and  concerning  him  as  such 
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assistimt  overseer  as  aforesaid,  containing  the  several 
false,  scandalous,  malicious,  and  defamatory  words  and 
matters  following  of  and  concerning  the  Plaintiff,  and 
of  and  concerning  him  as  such  assistant  overseer  as 
aforesaid,  and  of  and  concerning  the  Plaintiff's  accounts 
and  the  verification  thereof  by  the  Plaintiff  on  oath 
as  aforesaid ;  that  is  to  say,  *^  These  disbursements  I 
consider  improper  and  extravagant;  the  accounts  are 
improper  and  incorrect,  and  are  passed  and  balanced 
without  my  knowledge  or  consent;  and  the  person  who 
has  sworn  to  them  has  perjured  himself  in  the  most  de- 
liberative and  wilful  manner." 

Plea,  that  at  the  time  mentioned  in  the  declaration 
the  Plaintiff  had  not  been  appointed,  and  was  not  as- 
sistant overseer  of  the  poor  of  the  parish  of  West  Bud'- 
hqnif  in  the  county  of  Norfolk^  and  had  not  made  out 
and  passed  certain  accounts  of  him,  the  Plaintiff,  as 
such  assistant  overseer  as  aforesaid,  the  same  containing, 
amongst  otiier  things,  an  account  of  the  receipts  and 
disbursements  of  the  Plaintiff  as  such  assistant  overseer, 
and  which  said  accounts,  so  made  out  as  aforesaid,  the 
Plainti£^  before  the  committing  of  the  alleged  grievances 
in  that  count  mentioned,  had  not  verified  on  the  oath 
of  the  Plaintiff.  And  of  that,  the  Defendant  put  himself 
upon  the  country,  &c. 

At  the  trial  before  Lord  Abinger  C.  B.,  last  Norfolk  as- 
sizes, it  was  proved  thdt,  in  1833  and  1834,  the  Plaintiff 
had  acted  as  assistant  overseer  of  West  RudAamf  and  that 
he  had  an  appointment  signed  by  the  magistrates,  which 
recited  that  he  had  been  duly  elected ;  that  his  duty  was 
to  make  out  and  verify  an  account  at  the  end  of  the 
year,  and  to  deliver  it  to  the  succeeding  overseers.  He 
kept  all  the  parish  accounts  in  a  book,  which  was  headed 
«*  Overseers'  Accounts,"  but  in  which  the  overseers 
themselves  had  not  made  a  single  entry;  and  at  the  end 
of  the  year  he  verified  these  accounts  on  oath  before 


1885. 
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1MB.       two  nuigiitratttSy  which  Terificstioii  was  sigoed  at  the 
end  of  the  aoooants  in  the  feUowkig  fibnn  :-— 

<^  1894,  March  Slat  Verifiad  oo  oath  of  Jmiion 
Canndif  oveneer  of  the  pariah  of  Wed  Budkamf  and 
allowed  by  us  until  just  cause  shewn  to  the  coBtrary. 

Edward  JdarsMrn* 
Joseph  ScoU:' 

A  verdict  having  been  found  for  the  Plaintiff 

Storkt  Serjt,  in  pursuance  of  leave  to  that  eflfect  given 
at  the  trial,  moved  to  set  aside  the  verdict  and  enter  a 
nonsuit  instead,  on  the  ground  that  the  Plaintiff  had 
not  established  in  evidence  the  allegation  in  his  declara- 
tion, that  he  was  appainted  assistant  overseer ;  and  that 
no  peijury  had  been  imputed  to  the  Raintifl^  inasmuch 
as  the  statute  59  G.  S.  c.  12.  does  not  require  the 
auiskifU  overseer  to  verify  bis  accounts  by  oath :  if  the 
Plaintiff's  oath  were  voluntary,  it  would  not  be  the  sub- 
ject of  an  indictment  for  peijury. 

B.  Andrews  shewed  cause.  It  would  have  been  suffi- 
cient to  shew,  in  the  first  instance,  that  the  Plaintiff  was 
aciif^  as  overseer :  as  in  the  case  of  actions  against  jus- 
tices and  peace-officers.  That  evidence  has  been  held 
sufficient  in  an  indictment  of  a  surrogate  for  peijury, 
Bex  V.  Verebt  (a),  and  in  an  action  by  an  attorney  for  a 
libel  against  him ;  Berriman  v.  Wise,  (ft)  In  Moises  v. 
Thornton  {c)  the  plaintifl^  a  physician,  expressly  alleged 
he  was  such  by  diploma,  otherwise  it  would  have  been 
sufficient  to  have  proved  that  he  was  acdng  as  a  physician. 
2  Starkie  on  Libel,  p.  2.  But  if  more  was  requisite,  the 
Plaintiffs  established  in  proof  the  whole  of  his  allega- 
tion: he  has  not  alleged  that  he  was  duly  nominated  and 
elected  by  the  vestry,  but  merely  that  he  was  appointed 

(a)  8  Camfb.  45S.        (»}  4  7.  JR.  S66.        (c)  8  T.  R.  308. 
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and  was  assistant  orerseer;  and  the  appointment  by       18S5« 
the  magistrates,  which  was  subsequent  to  election,  was 
duly  proved.    The  appointment  recites  that  the  Plain- 
tiff was  duly  elected,  and  it  will  be  presumed  that  the 
magistrates  proceeded  on  a  proper  election. 

At  all  events,  an  indictable  offence  is  imputed  to  the 
Plaintiff,  and  it  is  immaterial  whether  the  words  were 
spoken  of  him  in  his  office  or  not:  the  all^tion  is 
divisible,  and  the  words  assistant  overseer  may  be  re- 
jected as^rplusage.  In  Williams  v.  Stott  (a),  Bi^fletf  R 
said,  ^*  You  may  reject  on  demurrer,  or  on  motion  in 
arrest  of  judgment,  an  innuendo  which  is  not  warranted 
by  the  preceding  allegations  in  the  declaration:''  but 
the  offence  imputed  to  the  plaintiff  in  that  case  being 
one  which  could  only  be  committed  by  a  servant,  it  was 
held  he  could  not  recover,  when  it  was  established  he 
was  not  a  servant. 

Then,  with  respect  to  the  verification,  these  accounts 
having  been  kept  by  the  Plaintiff  as  assistant  overseer, 
were  his  accounts,  and  were  properly  headed  the 
overseer^  accounts,  for  it  was  the  Plaintiff's  duty  to  keep 
the  overseers'  accounts.  And  the  oath  of  verification 
was  not  voluntary,  for  the  statute  59  G.  3.  requires  the 
assistant  overseer  to  do  all  the  acts  of  the  overseer  which 
are  specified  in  the  warrant  of  appointment ;  and  one  of 
the  things  specified  is  the  verification  of  the  accounts 
on  oath  at  the  end  of  the  year.. 

Storks  and  Palmer,  in  support  of  the  rule.  IP  the 
Plaintiff  had  only  alleged  that  he  ncas  assistant  overseer 
it  might  have  been  sufficient  to  prove  that  he  had  acted 
as  such  ;  but  having  taken  upon  himself  to  allege  that 
be  was  appointed,  which  means  duly  appointed,  he 
must  establish  that,  by  shewing  he  was  properly  elected 
under  the  statute.    As  in  Moises  v.  Thornton,  the  Plaia- 

(a)  lCr.SiMee,&l5. 
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18S5.  tiff  having  taken  on  hinuelf  to  allege  be  was  a  physidan 
by  diploma,  was  beld  bound  to  prove  his  diploma  as 
well  as  his  practice.  iTindal  C.  J.  When  the  diploma 
was  produced,  would  it  have  been  competent  to  the 
other  side  to  shew  any  informality  in  the  proceedings 
preliminary  to  the  diploma  ?]  In  Pickfbri  v.  Gukk  (a) 
it  was  held  that  the  diploma  must  be  duly  proved.  In 
Smilh  V.  Taylor  (&},  Chambre  J.,  referring  to  Berriman 
V.  Wise,  said,  **The  case  of  Berriman  v.  fVise  was  a 
relaxation  of  the  rules  of  evidence,  thougb  perhaps 
under  the  special  circumstances  well  warranted.  There, 
the  words  spoken  were  spoken  of  the  Plaintiff  as  at- 
torney in  a  particular  cause,  and  being  a  threat  to  have 
him  struck  off  the  Rolls,  amounted  to  distinct  acknow- 
ledgment of  his  professional  character  as  an  attorney. 
Indeed  the  Court  proceeded  entirely  upon  that  ground.** 
Then,  the  Plaintiff  cannot  reject  as  surplusage  the  alle- 
gation that  the  words  were  spoken  of  him  in  his  capacity 
of  assistant  overseer.  The  allegaUon  must  be  proved 
entire.  It  is  not  divisible.  In  Mm/  v.  Brown  (c)  Baytof 
J.  says,  **  If  the  plaintiff  in  stating  the  libel  had  con- 
nected it  by  innuendo  with  a  particular  allegation,  then 
he  would  be  bound  to  prove  a  libel  relating  to  the  matter 
contained  in  that  allegation."  So,  where  the  eflect  of 
words  depends  upon  the  meaning  given  them  by  the 
colloquium^  the  colloquium  must  be  proved.  And  there- 
fore in  Sellers  v.  Till  ((f),  where  the  declaration  stated 
that  plaintiff  was  treasurer  and  collector  of  certain  tolls, 
and  that  defendant  spoke  of  and  concerning  the  plaintiff 
as  such  treasurer  and  collector  certain  words,  '*  thereby 
meaning  that  the  plaintiff  as  such  treasurer  and  collector 
had  been  guilty  of,  &c."  it  was  held,  that  the  plaintiff 
was  bound  by  the  innuendo  to  prove  that  he  was  treasurer 
and  collector. 

(a)  2  Starkie  on  UM,  276.  (e)  3  £.  ^  C.  1 13. 

(6)  1  N.  IL  196.  id)  4iB.S!C.  655. 
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TiNDAL  C«  J.     I  am  of  opinion  that  this  rale  ibr 
entering  a  nonsuit  ought  to  be  discharged. 

The  objection  made  to  the  verdict  is,  that  the  issue 
raised  upon  the  Defendant's  plea  ought  to  have  been 
found  for  the  Defendant;  in  other  words,  that  the  alle* 
gation  in  the  declaration  of  which  that  plea  is  a  special 
traverse,  has  not  been  made  out  in  evidence.  That  alle- 
gation 18,  that  the  Plaintiff  had  been  appointed  and  was 
assistant  overseer  of  the  parish  of  West  Rudham  in  the 
county  of  Norfolk^  and  had  made  out  and  passed  certain 
accounts  of  him  the  said  Plaintiff  as  such  assistant  over- 
seer as  aforesaid,  the  same  containing,  amongst  other 
things,  an  account  of  the  receipts  and  disbursements  of 
the  said  Plaintiff  as  such  assistant  overseer,  and  which 
said  accounts  so  made  out  the  Plaintiff,  before  the  com- 
mitting the  said  grievances,  had  verified  on  the  oath  of 
the  said  Plaintiff.  The  plea  contains  a  distinct  denial 
of  this  allegation :  and  it  is  objected,  first,  that  it  has 
not  been  proved  that  the  Plaintiff  was  assistant  over- 
seer; nor,  secondly,  that  he  has  verified  his  account 
on  oath. 

As  to  the  first  point,  the  Plaintiff  proved  that  he  had 
been  appointed  assistant  overseer  by  the  magistrates, 
and  I  think  that  such  proof  was  sufficient.  All  that  it 
was  necessary  for  him  to  shew  in  the  first  instance  was, 
that  he  was  acting  in  the  capacity  of  assistant  overseer ; 
but  it  is  objected  that  as  the  Plaintiff  has  undertaken  to 
allege  that  he  was  appointed,  as  well  as  that  he  was  over- 
seer, he  ought  to  have  gone  farther,  and  have  proved  a 
good  appointment  in  omnibus.  The  allegation,  however, 
as  it  is  traversed,  has  been  sufficiently  proved :  for  the 
nomination  and  election  of  the  overseer  is  one  thing, 
and  bis  appointment  by  the  magistrates,  another.  If 
the  Defendant  meant  to  put  in  issue  the  election,  —  and 
I  don't  say  he  could  do  so,  —  he  ought  to  have  raised 
the  issue  by  averring  that  the  Plaintiff  was  not  duly 
elected.     If  we  were  to  allow,  upon  this  allegation  of 
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the  mere  act  of  appointment,  an  investigation  of  the  cor- 
rectness of  all  the  proceedings  prior  to  the  act  of  ap- 
pointment, the  Plaintiff  would  come  to  trial  unprepared 
for  any  such  point  In  Moises  v.  Thornton^  the  allega* 
tion  of  the  plaintiff's  diploma  was  held  to  be  made  out 
by  the  production  of  the  diploma  bearing  the  seal  of  the 
university ;  and  the  defendant  was  not  allowed  to  prove 
that  the  university  had  broken  any  rules  in  granting  the 
diploma :  nothing  was  in  issue  there  but  the  existence 
of  the  diploma,  as  nothing  was  in  issue  here  but  the 
appointment  by  the  magistrates. 

It  is  then  objected  that  the  Plaintiff,  as  an  assistani 
overseer,  has  not  established  the  allegation  that  he  has 
verified  his  accounts,  inasmuch  as  the  book  verified  is 
headed  *^  Overseer's  accounts."  I  am  not  clear  that  such 
was  not  the  correct  heading ;  for  where  a  deputy  acts, 
the  accounts  he  furnishes  are  properly  speaking  the 
accounts  of  his  principal :  but  here,  the  overseers  had 
never  interfered ;  the  whole  of  tlie  entries  were  made  by 
the  Plaintiff,  and  the  accounts  are  not  the  less  his  ac- 
counts, because  he  has  entitled  them  the  accounts  of  the 
overseers. 

It  is  then  contended,  that  the  perjury  imputed  to  the 
Plaintiff  is  not  made  out,  because  the  statute  requires 
no  oath  from  the  assistant  overseer ;  and  if  his  oath  were 
voluntary,  it  could  not  be  the  subject  of  an  indictment 
for  perjury.  But  the  statute  requires  the  assistant  overseer 
to  do  all  the  acts  of  the  overseer  specified  in  his  warrant  of 
appointment,  and  one  of  the  things  specified  in  the  Plain- 
tiff's warrant  is,  to  verify  the  parish  accounts  on  oath. 

The  objections,  therefore,  to  the  verdict  are  not  sus- 
tained, and  the  rule  must  be  discharged. 


Park  J.  concurred. 


Gaselee  J.     The  justice  of  the  case  is  altogether 
with  the  Plaintiff.     But  I  have  some  doubt  whether  the 
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allegation  that  the  Plaintiff  verified  the  account  of  the  18S5. 
ateistant  overseer  is  made  out  by  the  verification  of  an 
account  headed  *^  Overseer's  account"  I  doubt  whether 
the  allegation  ought  not  to  have  been,  that  as  assistant 
overseer  he  verified  the  overseer's  account.  However, 
as  the  rest  of  the  Court  entertain  a  clear  opinion  on  the 
subject)  the  rule  must  be 

Discharged. 


Rebves  and  Another  v.  Ward,  Executrix  of     Jv<w.  ijf 
Daniel  Ward. 

npO  a  declaration  on  two  promissory  notes  made  by  Defendant^  i» 

Daniel  Ward  and  delivered  to  the  Plaintiffs,  the  executrix. 

Defendant,  as  executrix  of  Wardj  pleaded  that  "  she  J^etg  (with- 

had  not  at  the  time  of  the  commencement  of  this  action,  out  any  avera. 

or  at  any  time  since,  any  goods  or  chattels  which  were  ^^^--f^'^ 

of  the  said  Daniel  Ward  at  the  time  of  his  decease  in  frit) ;  Plain- 

her  hands  as  executrix,  to  be  administered."  tiff  replied, 

assets  in 
Replication,  that  at  the  time  of  the  commencement  of  y^^^ . 

this  action,  and  since^  the  Defendant  had  divers  goods      Held,  that 

and  chattels^  which  were  of  the  said  Daniel  Ward  at  the  ^^^  ^* 

issue  Ue- 
time  of  his  decease,  in  the  hands  of  the  Defendant *as  fendant might 

administratrix  as  aforesaid,  to  be  administered,  of  great  ^l^^w  assets 

value,  to  wit,  of  the  value  of  the  damages  sustained  by  pgy^ent  •  ai^ 

the  Plaintiffs.  the  jury  hav- 

At  the  trial  before  P'aughan  J.,  London  sittings  after  ^"5^^°"^  . 
last  term,  it  was  admitted  that  the  Defendant  had  had  fact, the  Courl 
assets  to  the  amount  of  SI/.  35.  6^.,  but  she  proved  refused  to 
payments  to  an  equal  amount  before  the  action  com-  ^^  or^^ 
menced.  enter  judg- 

The  jury  having  found  that  these  payments  had  been  "1®°'  **^ 
made,  gave  their  verdict  for  the  Defendant ;  whereupon,  f^erediot&i 
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1835.  AicherUy  Serjt.  obtained  a  rule  nisi  to  enter  judgment 

for  the  Plaintiff  non  obstante  veredicto^  on  the  ground 
that  the  plea,  without  an  allegation  of  pleni  administravitj 

Waxd.  was  no  answer  to  the  action ;  or,  for  a  new  trial  on  the- 
ground,  among  other  objections,  that  payments  could  not 
be  given  in  evidence  under  such  a  plea. 

Bere  shewed  cause.  The  omission  of  the  allegation 
of  plene  administravit  is  immaterial ;  at  all  events  after 
verdict  Whether  that  allegation  be  contained  in  the 
plea  or  not,  the  replication  always  takes  issue  on  the 
possession  of  assets,  and,  according  to  Seijc.  Williams 
(2  fVms.  Sound.  220  a.  note  3.),  the  more  correct  mode  of 
pleading  is  to  omit  the  plene  administravit.  That  is 
confirmed  by  the  succeeding  editors  of  the  same  book ; 
and  in  2  WiUiam^s  Law  of  Executors^  1211, 1212.,  where 
it  is  said,  ^*  If  an  executor  or  administrator  pleads  J9^e 
administravitf  and  the  plaintiff  replies  that  the  defendant 
has  assets,  whereupon  issue  is  joined,  the  burthen  of 
proof  lies  upon  tlie  plaintiff  who  must  prove  that  assets 
existed,  or  ought  to  have  existed,  in  the  hands  of  the 
defendant  at  the  time  of  the  writ  sued  out : "  —  and,  ^<  if 
upon  the  issue  of  plene  admimstraviit  it  shall  appear  that 
the  executor  or  administrator  has  been  guilty  of  a  detjos- 
tavit  which  has  caused  a  failure  of  assets,  the  jury  must 
find  that  the  defendant  has  assets  to  that  amount,  and 
not  find  a  devastavit.**  The  plea  of  plene  administravit 
is  substituted  for  the  old  plea  of  riens  enire  mains  /  and 
in  Newton  v.  Richards  (a),  a  plea  in  the  same  form  as 
the  present  was  held  sufficient. 

With  respect  to  the  second  objection,  as  the  Plaintiff 
joined  issue  on  the  plea,  and  as  the  issue  would  have 
been  the  same  even  if  the  plea  had  contained  the  alle- 
gation of  plene  administravit^  the  Defendant  was  entitled 

(a)  AMod.29Q. 
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to  prove  payments,  and  the  Plaintiff  ought  to  have 
been  prepared  with  his  evidence  to  disprove  the  pay- 
ments, if  any  such  evidence  existed.  Having  omitted 
to  do  SO)  he  can  not  now  claim  a  new  trial  to  supply 
his  own  omissions. 


1835. 
Reeyss 
Wasld. 


Alcherley  in  support  of  the  rule.  The  plea  is  of  the 
first  impression.  None  of  the  precedents  omit  the  alle- 
gation of  plene  administravit ;  and  the  omission  occasions 
an  ambiguity  which  may  impose  a  serious  difficulty  on 
the  Plaintiff,  as  to  the  evidence  with  which  he  should 
prepare  himself  for  trial.  A  Plaintiff  might  reasonably 
suppose,  that  by  shewing  the  Defendant  once  in  pos- 
session of  assets,  he  had  answered  the  plea  that  she  never 
had  any :  but  if,  under  that  plea,  she  is  permitted  to 
shew  that  assets  have  come  to  hand,  and  that  they  have 
been  duly  administered,  the  Plaintiff,  who,  if  he  had 
anticipated  such  a  course  of  proof,  might  have  been 
prepared  to  shew  an  improper  application  of  the  assets, 
is  taken  by  surprise.  The  decision  in  Newton  v. 
Biehards  (a)  turned  on  the  propriety  of  applying  such 
a  plea  as  the  present  to  a  claim  by  scire  Jizcias  on  a  judg- 
ment against  the  deceased ;  inasmuch  as  a  payment  of 
bonds  or  simple  contract  debts  before  the  judgment 
would  have  been  a  devastavit :  there  was  no  argument 
on  the  omission  of  plene  administravit. 

Again,  the  plea  does  not  cover  all  the  assets  that  may 
come  to  hand :  for  it  may  be  true  that  the  Defendant 
^nnay  not,  at  the  time  of  the  action,  have  in  her  hands  to 
be  administered  any  goods  which  were  of  the  testator  at 
the  time  of  his  decease ;  but  he  may  have  devised  lands 
to  be  sold  for  the  payment  of  debts,  or  debts  due  to  him 
may  remain  to  be  collected;  therefore,  in  the  Year'4}Ook^ 
7  H.  4.  39.,  such  a  plea  was  held  insufficient.  (6) 


(a)  4Jlfod.297. 


(6)  See  contra,  Cro.  Jac.  132. 
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1835.  Lastly,  evidence  of  payments  ought  not  to  have  been 

received  under  such  a  plea.     The  possession  of  assets 
only  was  put  in  issue ;  not  .ihe  distribution. 

TiNDAL  C.  J.  I  think  that  this  rule  ought  to  be  dis-« 
charged. 

The  first  objection  is,  that  the  Defendant  has  not 
pleaded,  in  the  ordinary  form,  that  she  had  fully  admi- 
nistered, and  that  she  had  not  at  the  time  of  the  action 
any  goods  which  were  of  the  testator  at  the  time  of  his 
decease;  but  has  omitted  the  allegation  that  she  had 
fully  administered. 

The  answer  is,  that  the  Plaintiff  has  thought  fit  to 
join  issue  on  that  which  is  the  material  and  substantial 
part  of  the  plea,  and  that  this  objection  is  raised,  for 
the  first  time,  after  verdict.  Whether  or  not  it  would 
have  prevailed  on  special  demurrer,  we  need  not  now 
determine.  There  are  cases  in  which  the  pleading 
plen^  administravit  alone  has  been  held  ill;  but  I  am 
not  aware  of  any  case  in  which  the  omission  of  those 
words  has  been  held  to  vitiate  the  plea.  The  pre- 
sent is  a  motion  for  judgment  non  obstante  vetrdictOf 
and  the  ground  of  such  a  proceeding  is,  that  the  De- 
fendant has  pleaded,  as  an  answer  to  the  action,  that 
which  will  not  avail  as  such,  even  if  proved.  But  it 
would  be  strange,  indeed,  if  the  PlaintiiF  were  entitled 
to  proceed,  when,  after  joining  issue  on  the  possession  of 
assets,  a  verdict  has  been  found  against  him. 

The  objection  to  the  evidence  of  payments  is  almost 
answered  by  the  consideration  given  to  the  form  of  the 
plea :  but  it  is  also  answered  by  the  consideration  that 
if  the  Defendant  had  added  the  averment  of  plene  ad- 
ministravity  still,  as  no  issue  could  have  been  taken  on 
it,  the  Plaintiff's  course  with  respect  to  the  choice  of 
evidence  would  have  been  the  same  as  under  the  present 
plea. 


6  WILL. 'IV. 

It  is  every  day's  practice,  upon  an  issue  of  assets  in 
hand,  to  receive  evidence  of  payments  before  action 
brought.  How  then  could  the  Plaintiff  be  taken  by 
surprise,  when  he  must  have  been  prepared  with  the 
same  evidence  whether  the  words  in  question  were  con- 
tained in  the  plea  or  not  ?  On  neither  of  these  grounds 
ought  the  rule  to  be  made  absolute. 

Park  J.  I  entirely  concur.  The  right  to  enter  judg- 
ment non  obstante  veredicto  depends  on  the  question 
whether  the  plea  on  which  the  verdict  has  passed  is 
a  nullity,  —  not,  whether  it  might  be  objectionable  on 
special  demurrer. 

But  as  issue  was  taken  on  the  plea  as  it  stood,  and  as 
no  issue  could  have  been  taken  on  the  words  omitted,  I 
am  not  disposed  to  interfere. 

With  respect  to  the  authorities,  Serjt.  Williams  says, 
without  qualification,  in  his  note  to  Noell  v.  Nelson^  that 
the  words  in  question  are  superfluous:  and  this  is  not 
controverted  by  the  subsequent  editors,  although  they 
say  it  may  be  better  to  add  them. 

Another  way  of  putting  it  is,  as  laid  down  in  2  Wil- 
liams's  Law  of  Executors,  that  if  the  Defendant  has  been 
guilty  of  a  devastavit  it  may  be  shewn  under  the  issue  on 
such  a  plea.  If  so,  how  is  the  Plaintiff  prejudiced  by 
the  omission  of  a  pl^ne  administravit  ? 

Gaselee  J.  The  plea  is  not  framed  according  to  the 
ancient  course  of  precedents,  but  I  do  not  think  the  in- 
sertion of  the  words  which  have  been  omitted,  material  j 
and  though  I  thought  otherwise  at  first,  I  have  been 
led  to  alter  that  opinion  by  the  circumstance  pointed  out 
in  WiUiamis  Law  of  Executors,  that  when  a  devastavit  is 
found,  it  is  not  so  entered,  but  merely  that  the  Defend- 
ant has  assets.  As  for  the  case  in  4  Mod^  that  turned 
ou  the  question  whether  such  a  plea  were  an  answer 
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a  demand  on  a  judgment,  without  shewing  that  no  dums 
of  inferior  degree  had  been  improperly  preferred.  The 
point  now  urged  was  not  taken*  The  ground  for  en^- 
tering  up  judgment  non  obstante  veredicto^  is,  that  issue 
has  been  taken  on  an  immaterial  point  How  can  we 
say  that  the  issue  here  was  not  material,  when  it  is  every 
day's  practice  to  take  the  same  issue?  I  think  the  rule 
roust  be  discharged. 

Rule  discharged  accordingly. 


Nov.  II. 


Martin  v.  Martin. 


Rule  for 
judgment  as 
in  case  of  a 
nonsuit  dis- 
charged, on 
affidaWt  that 
Plaintiff's 
attorney  did 
not  add  the 
Hmiliter,  nor 
had  it  been 
added  to  his 
knowledge  or 
beUef. 


\    RULE  nisi  having  been  obtained  in  this  cause  for 
judgment  as  in  case  of  a  nonsuiti   upon  affidavit 
that  issue  had  been  joined, 

Whately  shewed  cause   upon  an  affidavit,  that  the 

Plaintiff's  attorney  had  not  added  the  similiter^  nor  had 
it  been  added,  to  his  knowledge  or  belief;  and  con- 
tended, therefore,  that  the  rule,  as  premature,  must  be 
discharged  with  costs :  Gilmore  v.  Melton  (a),  Bronon  y. 
Kennedy  (i),  Seabrook  v.  Cave,  (c) 


Sheej  in  support  of  the  rule,  admitted,  that  if  the  fact 
were  so,  those  cases  were  decisive.  He  urged,  how- 
ever, that  on  the  part  of  the  Defendant  it  had  been 
sworn  positively  that  issue  had  been  joined;  while,  on 
the  part  of  the  Plaintiff,  the  affidavit  only  averred,  that 
the  Deponent  did  not  add  the  similiter^  nor  had  it  been 
added  to  his  knowledge  or  belief.  It  might,  however* 
have  been  added  by  the  Defendant  without  his  know- 
ledge, and  that  was  consistent  with  both  the  statements. 


(a)  2  Dwol.  Pr.  C.  632.        (h)  Id.  639.  («)  Id.  691. 
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The  Coart,  however,  thought  the  aflSdavit  on  the        1885. 

part  of  the  PlaintifF  sufficiently  negatived  that  on  the  

part  of  the  Defendant,  and  the  rule  Was  artdt 

Discharged.  Martzx. 


LiNSELL  V.  BONSOR.  Nov.  11. 

T^HE  Defendant  having  pleaded  the  statute  of  li-  1-  Defendant 

mitations  to  an  action  of  assumpsit,  the  Plaintiff  compwiidlan 

endeavoured  to  take  his  case  out  of  the  operation  of  acknowledg. 

the  statute  by  evidence  of  an  acknowledgment  of  the  ^f^  °^  ^^^ 

with  an  as- 
debt,  and  of  part  payment,  within  six  years.  sertlon  that 

At  the  trial  before  Parke  B.,   it  appeared  that  the  ^^  should 

Defendant  had  conveyed  his  property  to  trustees  for  the  todo^th^e 

payment  of  his  debts,  under  a  composition  deed,  which  claim ;  that 

had   been  siirned   by  most  of  his  creditors;    but  the  Ij^^^^i^h^ 

,     .  ,  the  claimant 

Plaintiff,  who  refused  to  execute  the  deed,  having  pressed  would  make 

for  payment,  the  Defendant,  on  the  llih  o(  Februan/  himabank- 
1831,  wrote  to  him  as  follows :  —  She  wlild 

**  You  know  I  gave  up  all  my  affairs,  and  therefore  I  '**h®'  g<*  ^ 
°  "^  gaol  than  pay 

consider  I  have  nothing  to  do  with  your  claim,   nor  the  claimant; 

shall  I :  I  wish  you  would  make  me  a  bankrupt;  this  b  ^^d^  ^^^  i^ 

in  vour  nower  '•  ^"  properly 

m  your  power.  left  to  a  jury 

On  the  7th  of  Oclober  1834,  in  answer  to  another  Jh^J^^e 
application,  the  Defendant  wrote  as  follows :  —  acknowledg- 

"  I  regret  the  inconvenience  you  have  put  me  to  by  j^^  wWch^ 
the  arrest.     You  know  I  gave  up  every  thing  in  Paradise  promise  to 
Slreet^   and  that  you  have  had  the  same  as  the  rest.  P*y  foyld  be 
Why   should  I  pay  you  in  preference   to   those  who      2,  Defend- 
ant's agent 
had  instructions  to  offer  claimant  a  part  of  the  debt  in  discharge  of  the  whole  ; 
claimant  refusing  to  take  the  money  on  those  terms^  the  agent  paid  it  in  part 
discharge :  Held^  that  this  was  not  a  part  payment  by  Defendant  to  take  the 
case  out  of  the  operation  of  the  statute  of  limitations. 
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have  executed  the  deed  ?     I  had  rather  go  to  jail  than 
do  30«     I  shall  rely  on  my  own  integrity." 

These  letters  constituted  the  acknowledgment  of  debt 
on  which  the  Plaintiff  relied. 

As  to  the  part  payment,  it  appeared  that  the  De- 
fendant had  delivered  to  Fox^  the  trustee  for  the  ere* 
ditors,  a  sum  of  money  less  than  the  Plaintiff's  demand, 
with  instructions  to  pay  it  to  the  Plaintiff  if  he  would 
receive  it  in  full  of  all  demands ;  the  Plaintiff  refused  to 
receive  it  on  those  terms ;  nevertheless,  JFbr,  disregard-* 
ing  the  instructions  he  had  received,  handed  over  the 
money  to  the  Plaintiff,  and  took  a  receipt,  in  which  the 
money  was  expressed  to  have  been  received  in  part  pay- 
ment only.  The  Defendant  complained  of  this  dis- 
regard of  his  instructions. 

The  learned  Baron  thought  the  Defendant's  case 
was  not  affected  by  a  payment  made  against  his  will^ 
and  contrary  to  his  instructions;  and  directed  the 
jury  to  consider  whether  the  letters  contained  such  an 
acknowledgment  of  debt  as  would  authorise  them  to 
imply  from  it  a  promise  to  pay. 

A  verdict  having  been  found  for  the  Defendant,  a 
rule  nisi  was  obtained  for  a  new  trial,  on  the  ground 
that  the  jury  had  been  misdirected ;  and  that  the  judge, 
taking  upon  himself  the  construction  of  the  letters, 
ought  to  have  determined  that  they  contained  an  une- 
quivocal acknowledgment  of  debt,  from  which  the  law 
would  imply  a  promise  to  pay. 


Alexander  and  Hoggins  shewed  cause.  The  direction 
to  the  jury  was  correct.  In  order  to  revive  a  debt, 
there  must,  according  to  the  statute  9  G.  4.  c.  14., 
be  either  an  express  promise  to  pay,  or  an  acknowleg- 
ment  so  unqualified  that  the  law  will  imply  from  it  a 
promise:  Tanner  v.  Smart,  {a)     If  there  be  a  suflScient 

(a)  65.^^0.604. 
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acknowledgment  of  debt  here,  which  may  be  doubted, 
as  no  amount  is  specified,  it  is  an  acknowledgment  from 
which  no  promise  to  pay  can  be  implied,  inasmuch  as 
the  Defendant  accompanies  the  acknowledgment  with 
the  expression  of  a  determination  not  to  pay,  and  re- 
quests the  Plaintiff  to  make  him  a  bankrupt.  Feam  v. 
Lewis  (a),  and  Kennett  v.  Milbank  (6),  are  express  autho- 
rities that  such  an  acknowledgment  is  insufficient  As 
to  the  payment,  the  Defendant  cannot  be  bound  by  a 
payment  made  contrary  to  his  express  instructions. 


1835. 


Wightman  in  support  of  the  rule.  The  acknowledg- 
ment here,  being  unequivocal,  is  one  from  which  the 
law  implies  a  promise  to  pay :  and  the  mention  of  the 
precise  amount  due  is  not  necessary  if  that  amount  can 
be  collected  aliunde :  Letchmere  v.  Fletcher,  {c)  Here, 
the  admission  that  the  Plaintiff  could  make  the  Defend- 
ant a  bankrupt  is  an  admission  of  a  debt  of  100/.  at 
least.  In  Feam  v.  Lexis  the  acknowledgment  was  made, 
not  to  the  creditor,  but  to  a  stranger ;  and  it  was  not 
an  acknowledgment  of  any  individual  debt,  but  of  money 
owing  to  creditors  in  general.  Kennett  v.  Milbank  turned 
on  the  ground  that  the  acknowledgment  was  merely  the 
recital  in  a  composition  deed  which  the  creditor  had  not 
signed,  and  which  did  not  specify  the  amount  of  his 
debt.  But  in  Tanner  v.  Smarts  Lord  Tenterden  said, 
*'  Upon  a  general  acknowledgment,  where  nothing  is 
said  to  prevent  it,  a  general  promise  to  pay  may,  and 
ought  to  be  implied."  Dabbs  v.  Humphries  {d)  is  in  ac- 
cordance with  that;  and  there  is  nothing  in  the  De- 
fendant's letters  inconsistent  with  an  implied  promise 
to  pay.  The  statute  9  G.  4.  c.  14.  makes  no  alteration 
as  to  the  effect  or  construction  of  the  acknowledgment, 
but  merely  requires  that  the  proof  shall  be  in  writing. 


(a)  6Bingh.SAQ, 
\b)  SBingh.3S. 


(c)  1  Cr.  S^  Mee.  623. 
((/)  10  Bingh.  ^4i6. 
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As  to  the  part  payment,  the  letter  of  October  1824 
recognises  the  payment  made  by  jPcmt,  by  the  words, 
**  You  know  you  have  had  the  same  as  the  rest" 

HeatoTij  on  the  same  side,  further  contended  that  the 
action  of  assumpsit  is  not  within  the  operation  of  the 
statute  of  limitations ;  and  he  also  cited  the  cases  on  that 
statute  from  Heyling  v.  Hastings  (a)  to  Dabbs  v.  Hum" 
pirieSf  to  shew  from  how  slight  an  acknowledgment 
the  Courts  have  implied  a  promise  to  pay. 

TiNDAL  C.  J.  The  only  point  before  us  is,  whether 
the  question  submitted  to  the  jury  by  the  learned  baron 
was  correct;  and  I  think  that  substantially  it  was.  The 
inquiry  arises  under  the  9th  G.  4.  a  14.;  —  was  this  an 
acknowledgment,  or  a  promise,  to  take  the  Defendant's 
case  out  of  the  statute  of  limitations  ?  The  words  of 
the  9  G.  4.  are,  not  only  promise^  but  ackncfidedgmeni  s 
and  in  employing  the  two  words  the  legislature  must 
have  intended  some  distinction  between  them.  There 
can  be  no  difficulty  in  understanding  what  is  a  promise, 
and  under  that  statute  it  is  clear  that  the  letters  in  ques- 
tion contain  no  promise  to  pay  the  FlaintiiF's  claim ;  for 
in  one  of  them  the  Defendant,  repudiating  the  demand 
made  on  him,  desires  the  Plaintiff  to  make  him  a  bank- 
rupt ;  and,  in  the  other,  says  he  will  rather  go  to  gaol 
than  pay. 

Then,  is  there  any  acknowledgment  ?  A  distinct  and 
unqualified  acknowledgment  would  have  the  same  effect 
as  a  promise,  because  from  such  an  acknowledgment  the 
law  implies  a  promise  to  pay.  But  why  should  an  acknow- 
ledgment be  construed  as  a  promise,  when  it  is  accom- 
panied with  what  is  a  contradiction  of  any  promise? 

I  see  no  reason  for  putting  any  such  construction  on 
the  acknowledgment;  and,  since  the  decision  in  Tanner 

(a)  Salk.li9'  Com.  5^. 
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T.  Smarts  many  of  the  older  cases  on  the  subject  cannot 
be  sustained. 

I  think,  therefore,  the  learned  baron  was  jusdOed 
in  telling  the  jury  that  in  order  to  bind  the  Defendant 
the  acknowledgment  must  be  such  as  would  authorise 
tbem  to  imply  from  it  a  promise  to  pay. 

We  need  not  go  into  the  question  whether  or  not  the 
action  of  assumpsit  is  within  the  statute  of  James.  It  is 
rather  late,  after  so  many  decisions  on  the  subject,  to 
raise  that  question ;  but  if  there  were  any  doubt,  it  is 
set  at  rest  by  the  recent  act. 

The  second  point  is,  whether  there  has  been  in  this 
case  any  payment  of  part  of  the  debt,  such  as  to  take 
the  case  out  of  the  operation  of  the  statute.  The  words 
are,  *'  Nothing  herein  contained  shall  alter,  or  take  away, 
or  lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  whatsoever:''  that  is,  of 
any  payment  made  by  the  principal  debtor,  or  any  one 
acting  by  his  authority  :  that  never  can  mean  a  payment 
made  by  a  stranger,  and  without  authority.  Here,  the 
Defendant  having  entered  into  a  composition  deed, 
aotborised  one  of  his  trustees  to  tender  the  Plaintiff  a 
part  of  his  debt  in  satisfaction  of  the  whole :  instead  of 
that,  the  trustee  paid  it,  and  it  was  accepted,  only  as 
part  payment.  The  Defendant  complained  of  this  at 
the  time ;  and  it  cannot  be  taken  as  any  part  payment 
sanctioned  by  him.  The  rule,  therefore,  for  a  new  trial 
must  be  discharged. 


1885. 


Gaselee  J.  I  am  of  the  same  opinion.  There  is 
no  branch  of  the  law  on  which  there  have  been  so  many 
decisions  as  on  the  statute  of  limitations.  At  one 
period  the  Courts  went  so  far  as  to  say  <<  I  won't  pay" 
was  a  sufficient  acknowledgment  to  take  a  case  out  of 
the  operation  of  the  statute.  Some  time  ago,  however, 
the  tide  of  authority  changed,  and  the  Courts  required. 
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if  not  a  promise,  at  least  something  from  which  a  promise 
to  pay  might  be  implied.  The  words  of  the  late  statute 
are,  ^* promise  or  acknowledgment  :**  that  means,  an 
acknowledgment  from  which  the  law  would  imply  a 
promise  to  pay.  Is  it  possible  to  imply  such  a  promise 
from  these  letters  ?  So  far  from  it,  the  Defendant  says 
he  would  rather  go  to  gaol  than  pay  the  money.  This, 
therefore,  is  not  such  an  acknowledgment  as  will  take 
the  debt  out  of  the  operation  of  the  statute. 

With  respect  to  the  effect  of  the  payment,  the  money 
was  delivered  to  the  trustee  to  pay  it  in  full  and  not 
in  part  The  payment  in  party  therefore,  was  without 
authority,  and  cannot  be  binding  on  the  Defendant 

Then  it  is  urged  that  the  learned  baron  ought  not 
to  have  left  the  question  to  the  jury,  but  ought  himself 
to  have  put  a  construction  on  the  letters.  It  was  left  to 
the  jury,  however,  with  strong  directions,  and  the  verdict 
being  right,  this  is  no  ground  for  setting  it  aside. 

Rule  discharged. 

Park  J.  was  absent  at  Chambers. 


Nw.  Id. 


Sharp  v.  Johnston. 


Affidavit  of  a    TTPON  the  ground  of  a  defect  in  the  aflSdavit  to  hold 


pnaoner  m 
thei^T^is 
sufficient 
without  the 
deponent's 
addition^  if 
it  appear  that 
he  is  a  pri- 


to  bail,  a  rule  nisi  had  been  obtained  for  discharging 
the  Defendant  out  of  the  custody  of  the  warden  of  the 
Fleets  upon  filing  a  common  appearance. 

W.  H.  Watson^  who  shewed  cause,  objected  to  the 

aflSdavit  on  which  this  rule  had  been  obtained  that  it 

Ifanaffi. 
davit  in  a  cause  in  an  English  court  be  sworn  in  Ireland  before  one  who  is  not 
a  comnussioner  of  the  English  courts,  the  signature  of  such  perscm  must  be 
verified^ 
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did  not»  pursuant  to  rule  5  Hil.  2  fV.  4.,  state  the  De-        18S5. 
fendant's  addition. 


Wilde  Seijt.,  for  the  Defendant.  The  affidavit  dis- 
closes that  the  Defendant  is  a  prisoner  in  the  Fleets  at 
large  on  a  day  rule ;  being  therefore  an  inmate  of  the 
prison  of  the  court,  he  is  in  effect  before  the  courts 
and  no  addition  can  be  requisite.  This  is  an  exception 
from  the  general  rule.  None  of  the  reasons  on  which 
that  rule  is  founded  can  apply  to  the  Defendant;  the 
Plaintiff  has  him  in  custody,  and  can  be  under  no  diffi- 
•culty  where  to  find  him.  In  Jackson  v.  Chard  {a)  it  was 
held,  that  where  a  prisoner  Defendant  makes  an  affidavit 
in  a  cause,  his  addition  need  not  be  given. 

Watsaiu  In  Laxosem  v.  Case  if))  it  was  held  that  an 
affidavit  made  by  a  Defendant  in  a  cause,  could  not  be 
read  unless  his  addition  were  inserted. 

TiNDAL  C.  J.  I  am  for  adhering  to  the  spirit  and 
terms  of  the  rules  for  uniformity  of  practice,  and  unless 
I  saw  that  ibis  case  were  clearly  an  exception,  I  should 
be  unwilling  to  proceed  further  in  the  hearing:  but 
when  the  Defendant  is  a  prisoner  in  the  Fleets  and  out 
on  a  day  rule,  how  can  he  give  a  more  particular 
description  ? 

Watson  then  proceeded  to  support  the  affidavit  on 
which  the  Defendant  had  been  holden  to  bail. 

That  affidavit  had  been  sworn  at  Alhlone  in  Ireland 
43efore  John  Gaynor,  a  commissioner  of  the  Irish  courts, 
but  not  of  the  Court  of  Common  Pleas  in  England  >• 
and  it  had  been  objected  on  behalf  of  the  Defendant, 
ihat  as  the  S  &  4  ^.  4.  cr.  42.  enables  the  Judges  of  this 

(a)  2  Dowl.  Pr.  C.  469,  (*)  2  DowL  Pr.  C.  40. 
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18S5.  court  to  t^point  commissioners  for  taking  affidavits  in 
Ireland^  the  present  affidavit  was  not  sworn  before  a 
competent  authority,  and  no  assignment  of'peijury  could 
be  made  upon  iL 

Watson  pointed  out  the  inconvenience  that  would 
ensue  in  districts  where  there  is  no  EngUsk  commis- 
sioner, if  none  but  commissioners  appointed  under  this 
act  of  parliament  could  take  affidavits,  and  contended 
that  the  capacity  of  being  the  subject  of  an  assignment 
of  peijury  was  not  essential  to  the  validity  of  the  affi- 
davit ;  French  v.  BeOew  (a),  0^ Mealy  v.  Newell  (&},  KtOy 
V.  Stanton  (c),  Ellis  v.  Sinclair  {d) ; 

But  upon  this  point  the  Court  pronounced  no  de- 
cbion,  for  it  appeared  that  Gaynar's  signature  had  not 
been  verified  by  affidavit;  whereupon 

TiNDAL  C.  J.^aid,  —  This  may  be  disposed  of  on  a 
single  point.  It  appears  that  Gaynor  is  only  a  commis- 
sioner of  the  Court  of  Common  Pleas  in  Ireland.  If  so, 
his  signature  ought  to  have  been  verified  by  affidavit 

The  rest  of  the  Court  concurring,  the  rule  was  made 

Absolute. 


(a)  IM.S^S.  302.  (e)  2  ToungSfJ.  75. 

(b)  8  EaH,  364.  (d)  3  Young  ^  J.  «7S. 
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Plimlet  and  Another  v.  Westley.  Nov.  id. 

TN  this  action  on  a  promissory  note,  with  a  count  for  Plaintiff  re=. 
goods  sold  and  delivered,  the  following  case  was,  by  ^^I^J^°*. 
oonsent  of  the  parties,  submitted  for  the  opinion  of  the  payment  for 
Court: —  goods,  a  pro- 

The  Defendant  being  indebted  to  the  Plaintiffs  in 'the  JJJ^^^ 
som  of  21L  l&s.  for  goods  sold  and  delivered,  indorsed  Defendant, 

and  delivered  to  them,  and  they  took,  on  or  about  the  ^"*  ??*  ™*^® 

"^  payable  to 

10th  of  February  1834>,  on  account  of  such  debt,  a  pro-  order:  the 

missory  note  for  21/.  165.,  made  by  Robert  Hddettj  pay-  ^ote  haying 

able  two  months  after  date  to  Messrs.  Byton  and  Walton^  honoured  bv 

without  the  words  *'  or  order,"  but  indorsed  by  Bj^on  the  maker, 

and  Walton  and  John  Knight  and  Co*,  from  the  latter  S^.^\5*^ 

-     t  .      T^  -.     ^        t    J  .      1.    r  1     .1     Plaintiff  was 

of  whom  the  Defendant  had  received  it  for  a  valuable  entitled  to  re& 

consideration.  coverthe  price 

When  the  note  became  due,  viz.,  on  the  9th  of  March  notwuSand 

1834,  it  remained  in  the  hands  of  the  Plaintiffs,  biit  it  ing  he  had 

was  not  presented  for  payment  until  the  18th  of  March.  ^^^^^ 
.    .         .       ,  r       -    .  J         T  J-  1^  ,    «*^«  Defend- 

being  nme  days  after  it  became  due.  It  was  dishonoured,  ant  dae  notice 

and  was  never  paid.  of  the  dis- 

On  the  25th  of  March  1834,  the  Defendant  received  ^J^^jl}^^ 

'  promissory 

from  the  solicitors  of  the  Plaintiffs  a  letter,  requesting  note. 
payment  of  the  amount,  on  the  ground  that  the  note 
not  being  negotiable  for  the  want  of  the  words  **or 
order,"  the  holders  had  no  claim  upon  any  of  the  parties 
to  it  except  the  Defendant,  from  whom  they  received  it 
The  Defendant  refused  to  pay  the  note  or  debt  for 
which  it  was  indorsed  to  the  Plaintiffs,  upon  the  ground 
that  be  was  discharged^ by  their  laches.  Ryton  and 
Walton  and  Knight  and  Co.  respeclively  refused  to 
pay  the  not^  on  the  ground  that  they  were  discharged 
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from  liability  by  the  neglect  to  present  the  note  for 
payment,  and  their  not  having  received  due  notice  of 
dishonour. 

The  question  for  the  opinion  of  the  Ck>urt  was,  whe- 
ther the  Defendant  was  liable  to  the  Plaintiffs  upon  the 
promissory  note,  or  for  the  original  debt  for  which  it 
was  indorsed  to  them ;  or  was  discharged  from  all 
liability. 

If  the  Court  should  be  of  opinion  that  he  was  liable 
to  the  Plaintiffs,  either  upon  the  note  or  for  the  original 
debt,  then  a  judgment  was  to  be  entered  for  the  Plain- 
tiffs by  confession  for  100/.  immediately  after  the  decision 
of  the  case,  or  otherwise,  as  the  Court  might  think  fit : 
and  if  the  Court  should  be  of  opinion  that  the  Defend- 
ant was  not  liable  either  on  the  note  or  for  the  original 
debt  for  which  it  was  indorsed  for  the  Plaintiffs,  then  a 
judgment  of  nolle  prosequi  was  to  be  entered  for  the 
Defendant,  immediately  after  the  decision  of  the  case,  or 
otherwise,  as  the  Court  might  think  fit. 


S.  B.  Harrison  for  the  Plaintiffs.  The  Defendant  is 
not  discharged  from  the  payment  due  for  the  goods  by 
the  delivery  of  the  promissory  note  or  by  the  Plaintiff' 
omission  to  present  it  to  the  maker.  The  note  not  being 
transferable  for  want  of  the  words  "or  order^*  —  Bayley 
on  BillSf  97.,  Hilly.  Lewis {a\ — the  Plaintiffs  had  no 
claim  against  the  maker  or  indorsers,  and  therefore,  in 
not  presenting  the  note,  were  guilty  of  no  laches.  Nor 
could  they  sue  the  Defendant  as  being  virtually,  by  bis 
indorsement,  the  maker  of  a  new  note  payable  to  them* 
selves,  unless  there  had  been  a  second  stamp  for  that 
indorsement.  The  note  not  being  negotiable,  the  first 
stamp  was  exhausted  by  the  contract  of  the  drawer. 
In  Penny  v.  Innes  (i),  where  a  second  stamp  was  held 
to  be  unnecessary,  the  bill  was  negotiable. 

(a)  1  SM.  133.  (6)  1  Cr.  M.  S^  E.  439. 


6  WILL.  IV. 
Here,  the  Court  called  on 

Talfburd  Serjt  for  the  Defendant.     The  contract  of 
the  Defendant  on  delivering  the  note  was  not  an  abso* 
late,  but  a  qualified  contract;  a  contract  to  pay  if  the 
drawer  of  the  note  failed  to  do  so.     The  Defendant, 
therefore,  was  entitled  to  have  the  note  presented  to  the 
drawer,  and  to  receive  notice  of  its  dishonour,  whether 
the  maker  were  legally  bound  to  pay  it  or  not.     If  the 
Plainti&  meant  to  rely  on  the  want  of  legal  liability  in 
the  maker,  they  should  have  raised  the  objection  when 
they  received  the  note;  otherwise  they  put  the  Defendant 
off  his  guard,  and  expose  him  to  loss,  which,  if  he  had 
received  due  notice  of  the  objection,  or  of  the  dishonour 
of  the  note^  he  would  not  have  sustained.     That  is  the 
principle  on  which  notice  of  dishonour  by  an  acceptor  * 
has  been  required,  even  where  a  bill  has  been  drawn  for 
the  accommodation  of  an  indorsee,  and  neither  the  in* 
dorsee  nor  the  drawer  had  any  effects  in  the  hands  of 
the  acceptor.    Coty  v.  Scoit  (a),  Norton  v.  Pickering,  (b) 

TiNDAL  C.  J.     I  think  the  Plaintiffs  are  entitled  to 
judgment  on  the  count  which  proceeds  on  the  original 
consideration  for  the  debt.     The  question  is,  whether 
the  original  claim  has  been  satisfied  by  the  delivery  of 
this  note  or  not :  and  we  must  see  whether  the  Plain* 
tifis  had  any  means  of  enforcing  payment  of  the  note,  or 
whether  it  was  in  their  hands  merely  waste  paper.    Now 
it  b  clear  from  the  cases  of  Hill  v.  Lewis  and  Smith  Vk 
Kendall  {c)y  that  unless  there    be,  on  the  instrument, 
authority  to  indorse,  the  indorsee  can  enforce  payment 
neither  of  a  promissory  note  nor  of  a  bill  of  exchange. 
Here  there  was  a  simple  promise  to  pay  to  B^ton  and 

(a)  SB.SfAU.  619.  (c)  6  T.  R.  USi 

(6)  BB.SfC.  610. 
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fVaUofif  and  to  no  one  else :  the  payee  had  no  authority 
to  indorse ;  and  the  holder  could  neither  sue  the  indorsee, 
nor  the  indorsee  the  maker.  I  don't  see,  therefore,  what 
prejudice  the  Defendant  can  have  sustained.  Had  there 
been  a  second  stamp,  the  Defendant's  indorsement  might 
have  operated  as  the  making  of  a  new  note ;  but  as  this 
was  a  promissory  note  at  first,  the  stamp  then  affixed  was 
exhausted,  and  the  second  transfer  was  a  nullity  for  want 
of  a  second  stamp.  The  Pkiin tiffs,  therefore,  having 
no  security  of  which  they  could  avail  themselves,  were 
remitted  to  their  original  right. 


The  rest  of  the  Court  concurred. 

Judgment  for  Plaintiffs. 


Nov.  IS, 


Edwards  v.  Barnes  and  Another. 


nPHE  Plaintiff  was  the  purchaser,  at  a  sale  by  auction, 


Devise  of 

holdwdleaae-    *   of  certain  ground  rents,  arising  out  of  certain  lands, 

hold;  and  all  principally  copyhold,  but  a  small  pact  freehold,  situate 

my  money,       ^t  Brixton  and  Upper  Tulse  Hill,  in  the  county  o^ Surrey, 
securitiefl.  ...       .     ^  /.     ,  .      x^.  .     .^  .  ,      i* 

Btock,  goods,    s^*"  °y  "^®  Defendants  to  the  Plamtiff  on  the  27th  of 

June  1834,  on  condition  that  the  Plaintiff  should  have  a 

conveyance  thereof  at  Michaelmas  1834.     This  action 

was  brought  to  recover  from  the  Defendants  the  sums  of 

723/.  deposit  in  part  of  a  sum  of  4820/.  purchase  money, 

and  70/.  55.  lOd,  auction  duty,  paid  by  the  Plaintiff,  as 

purchaser  of  the  said  ground  rents,  to  the  Defendants : 

and  the  breach  assigned  in  the  declaration  was,  that,  at 

the  time  of  such  sale,  and  at  the  time  when  the  said 


chattels,  and 
all  other  my 
property 
whatsoever 
and  where- 
soever; to 
hold  the  same 
unto  and  for 
the  use  of  the 
devisee,  her 
heirs,  ex- 
ecutors, ad- 
minstrators,  and  assigns 


Held  to  pass  testator's  copyhold  property. 
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purchase  ought  to  have  been  completed,  the  Defendants 
had  not,  nor  could  they  procure  any  such  ti^le  to  the 
said  copyhold  premises  from  whence  the  said  ground 
rents  arose,  or  to  the  said  ground  rents,  as  enabled  them 
to  make  to  the  Plaintiff  a  valid  and  effectual  convey- 
ance of  the  said  ground  rents ;  whereby  they  were  pre- 
vented from  making  to  the  Plaintiff  such  conveyance  as 
was  stipulated  for  on  the  said  purchase  according  to  the 
said  condition. 

The  Defendants  pleaded  that,  at  the  time  of  such 
sale,  and  at  the  time  when  the  said  purchase  ought 
to  have  been  completed,  they  had  and  were  able  to  pro- 
cure such  a  title  to  the  said  ground  rents,  and  to  the 
copyhold  premises  from  whence  the  said  ground  rents 
arose,  as  enabled  them  to  make  to  the  Plaintiff  a  valid 
and  effectual  conveyance  thereof  according  to  the  said 
condition  :  and  thereupon  issue  was  joined. 

Upon  a  special  case  the  facts  were  as  follows :  —  In  the 
year  1808  James  Doubtfire^  of  Stoke  DamareUf  in  Devon^ 
shhre^  was  seised  in  fee  of  the  said  freehold  premises,  and 
was  also  seised  in  his  demesne  as  of  fee,  according  to  the 
custom  of  the  manor  of  Lambeth^  of  the  said  copyhold 
premises,  of  which  manor  the  said  copyholds  were  held  ; 
out  of  which  said  freehold  and  copyhold  lands  the  ground 
rents  in  question  issued.  In  1810  he  was  admitted  to 
the  said  copyholds,  and  at  the  same  time  surrendered 
the  same  to  the  use  of  his  will.  At  the  time  of  making 
his  will  therein-after  mentioned,  he  continued  so  seised 
of  the  said  freehold  and  copyhold  premises ;  and  was 
also  possessed  of  certain  leasehold  property  situate  in 
Mttffett  Street  and  Cross  Street^  City  Boad^  in  the  county 
oi  Middlesex:  at  Brixton  Causeway  and  Nelson  Square^ 
in  the  county  of  Surrey:  and  of  a  ground  rent  of  11/. 
per  annum  issuing  out  of  a  house  in  Nelson  Square, 
He  was  not  seised  or  possessed  of  any  other  land  or 
ground  rents  whatsoever. 
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Being  so  seised  and  possessed,  on  the  6th  oi  August 
1883  he  made  and  published  his  last  will  and  testament 
in  all  respects  duly  executed  for  the  purpose  of  passing 
freehold  and  copyhold  estates,  as  follows: — **I  give, 
devise^  and  bequeath  unto  my  wife^  Mary  Doubifircy  all 
my  freehold  and  leasehold,  and  all  my  money,  securities 
for  money,  stock  in  government  funds,  goods,  chattels, 
and  all  other  my  property  whatsoever  and  wheresoever, 
to  hold  the  same  unto  and  for  the  use  of  my  said  wife, 
Maiy  Doub^e^  her  heirs,  executors,  administrators,  and 
assigns  for  ever,  subject  nevertheless  to  the  payment  of 
nearly  60/.  per  annum  to  my  sister,  Sarah  Hend^  of 
one  annuity, —  arising  from  part  of  the  ground  rents 
payable  to  me  out  of  my  manor  otBrixtofiy  in  the  county 
of  Surrey^  and  the  other  part  out  of  the  ground  rents 
payable  to  me  from  Mt^ett  Street  and  Cross  Street^  City 
Boady  —  to  hold  the  said  annuity  or  sum  of  nearly  60/, 
yearly  unto  my  said  sister,  Sarah  Hendey^  her  heirs  and 
assigns  for  ever.  And  I  constitute  and  appoint  my  said 
wife,  Mary  Doubifire^  my  sole  executrix  of  this  my  last 
will  and  testament,  hereby  revoking  all  former  wills 
by  me  made.    In  witness,"  &c. 

The  said  James  Doubtfire  died  very  shortly  after 
making  his  said  will,  and  the  same  was  duly  proved 
in  the  Ecclesiastical  Court*  There  never  was  any  such 
manor  as  the  manor  of  Brixton.  Previously  to  the 
making  of  the  said  will,  no  part  of  his  freehold,  lease- 
hold, or  copyhold  property  was  subject  to  any  annuity. 
At  the  time  of  the  death  of  Janies  Doubtfire^  the  ground 
rents  payable  to  him  out  of  his  leasehold  properties  in 
Muffett  Street  City  Boad^  and  at  Brixton  Causeway, 
amounted  to  50/.  a  year,  and  no  more,  after  deducting 
the  sum  of  1/.  payable  annually  for  ground  rent  in 
*  respect  of  the  same ;  and  the*  freehold  lands  at  Brixton 
were  worth  about  10/.  a  year.  After  the  deatli  of 
the  said  James  Doubtfire^  Mary  Doubtfire^  his  widow  and 
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devisee  entered  into  the  receipt  of  the  ground  rents 
arising  out  of  the  freehold  and  copyhold  premises  at 
Brixton  and  Upper  lulse  Hilly  and  continued  in  receipt 
thereof  until  the  time  of  her  death,  and  was  admitted  to 
the  said  copyholds,  and  in  May  1824  surrendered  the 
same  to  the  use  of  her  will. 

Subsequently  to  the  death  of  the  said  James  Doubtfire^ 
by  indenture  made  7th  September  1824<,  between  the  said 
Sarah  Hendey  (in  the  deed  called  Handy\  of  the  one  part, 
and  the  said  Mary  Doubtftre  of  the  other  part,  and  duly 
executed,  —  after  reciting  that  the  said  James  Doubtfire 
never  was  possessed  of  the  manor  ofBrixUm^  and  that  the 
messuages,  tenements,  and  hereditaments  in  Mtffett  Street 
and  Cross  Street,  in  the  will  mentioned,  and  those  in  the 
will  denominated  as  his  manor  of  Brixton^  and  ground 
rents  payable  to  him  therefrom  or  thei^eout,  iind  thereby 
intended  by  said  James  Douhtfire  to  have  been  charged 
with  the  payment  of  the  said  annuity  of  nearly  60/. 
given  by  the  said  will  to  the  said  Sarah  Hendey,  then 
produced  the  clear  yearly  rent  of  only  50/. ;  and  that  it 
bad  been  agreed  between  the  said  Sarah  Hendey  and 
Maiy  Doubtjirej  that  Sarah  Hendey  should  have  and  re- 
ceive an  annuity  of  50/.  and  no  more,  out  of  the  several 
messuages  and  tenements  therein*after  particularly  de- 
scribed, and  which  sum  of  50/.  was  the  full  amount  of 
the  clear  yearly  ground  rents  payable  in  respect  of  the 
said  premises ;  —  the  said  Sarah  Hendey  covenanted  with 
Mary  Doubt^ret  that  she  would  take  an  annuity  of  50/. 
out  of  certain  leasehold  premises  therein  described  as 
situate  in  Muffett  Street  and  Brixton  Causemay,  and  as 
having  been  leased  by  the  said  James  Doubtfire,  in  full  dis- 
charge and  satisfaction  of  the  annuity  given  her  by  the 
will  of  James  Doubtfire.  And  said  Sarah  Hendey  did 
thereby  release  all  the  other  messuages,  lands,  tene-* 
ments,  hereditaments,  estate,  and  effects  of  the  snid 
James  Doublfire  from  the  payment  of  the  same. 
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In  the  year  1634  the  said  Mary  Double  made  and 
published  her  last  will  and  testament  in  writingi  in  all 
respects  duly  executed  (or  the  purpose  of  passing  the 
freehold  and  copyhold  estates,  and  thereby  gave  and 
devised  all  her  freehold,  copyhold,  and  leasehold  mes^ 
suages,  lands,  hereditaments,  and  real  estates  toJUbi 
Knapman  and  James  Doubtfire^  otherwise  Knapman^  and 
the  survivor  of  them,  and  the  heirs  of  such  survivor,, 
and  died  shortly  after  without  altering  or  revoking  the 
will. 

The  Defendants  sold  the  said  ground  rents  to  the 
Plaintiff,  by  the  direction  and  authority  of  the  said  Jbi» 
Knapman  and  James  Doubtfire^  otherwise  Knapnuau 

The  question  for  the  opinion  of  the  Court  was, 
whether  or  not  the  said  copyhold  property,  situate  at 
Brixton  and  Upper  Tube  Hillf  passed  by  the  devise 
thereof  in  the  will  of  James  Doubt^e  to  his  widow  Mary 
Dottbifire. 


Bf^Uy  for  the  Plaintiff.  The  testator's  copyhold  pro- 
perty did  not  pass  by  this  will.  It  is  conceded,  indeed, 
that  in  a  will  land  may  pass  under  the  viorAs  property  or 
estate;  but  that  can  only  be  where  it  is  plain  that  such 
was  the  intention  of  the  testator ;  Dalkyv,  King  (a) ;  and 
the  proof  of  the  intention  lies  on  the  devisee ;  JRoe  v« 
Yeud{b):  but  in  order  to  ascertain  with  what  intention  a 
testator  has  used  the  word  property,  we  must  look  to  the 
language  with  which  he  has  accompanied  it;  nosdtur  a 
sociis;  and  if  it  is  accompanied  with  words  descriptive  of 
personal  property,  it  will  not  be  deemed  to  include  real. 
In  Bailis  v.  Gale  (c)  the  Court  says,  ^*  When  the  word 
estate  is  accompanied  with  personal  things,  it  shall  be 
confined  to  them."     So  in  Tim^voell  v^  Perkins  {d).  For* 


(a)  1  H,  Bl.  1. 
(6)  2  iV.  21.214. 


(c)  2  Fes.  sen.  51. 
\d)  2  Aik.  102. 
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ttscue  3.  says,  ^*  Estate^  where  it  is  only  coupled  with  1835. 
things  that  are  personal,  shall  be  restrained  to  personals/' 
In  Doe  dem.  Bwmy  v.  Bout  {a\  a  bequest  of  ^^  all  my 
stock  in  trade,  household  goods,  wearing  apparel,  ready 
money,  securities  for  money,  and  every  other  thing  my 
property,  of  what  nature  or  kind  soever,  to  my  sister, 
for  her  own  proper  use  and  disposal,"  was  held  not  to 
carry  land.  \Tindal  C.  J.  There  were  no  words  in  that 
will  which  had  any  reference  to  land.]  Nor  is  there 
any  reference  to  copyhold  in  the  present  case ;  and  if 
the  testator  had  intended  it  to  pass,  the  habendum  would 
have  been  to  hold  to  the  devisee  and  her  heirs  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor. 
Bat  he  has  expressly  attached  the  word  property  to 
that  member  of  the  sentence  which  contains  the  enumer^ 
ation  of  his  personal  estate,  shewing  thereby,  that  he 
intended  only  property  ejusdem  generis.  The  sentence 
consists  only  of  two  members:  1.  ^*  All  my  freehold  and 
leasehold;''  2.  *^  and  all  my  money,  securities,  stock, 
goods,  chattels,  and  all  other  my  property  whatever." 
In  order  to  apply  the  words,  aU  other  rm/propertyf  to 
something  not  comprehended  in  the  preceding  enumer^^ 
ation,  the  sentence  ought  to  be  divided  into  three 
members:  1.  all  my  freehold  and  leashold;  9.  and  all 
my  money,  securides,  stock,  goods  and  chattels;  8.  and 
all  other  my  property :  but  the  Court  cannot  so  divide 
the  sentence  without  interpolating  the  word  and  before 
chattels.  In  Chapman  v.  Prickett  (i),  under  a  devbe  of 
testator's  freehold  messuages,  stock  in  the  funds,  money 
and  debts,  and  all  shares  or  property  which  he  might  be 
possessed  of  or  entitled  to,  to  trustees  and  their  exe- 
cutors in  trust  for  testator's  wife  and  children,  &c.,  with 
a  codicil  devising  testator's  copyhold  to  his  wife  till  the 
expiration  of  certain  leases,  and  after  that  to  be  soldj^ 

(a)  7  Taunt.  79'  (6)  6Bingh.6M. 
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and  the  money  to  be  placed  in  the  fiinds,  for  the  benefit 
of  testator's  children,  as  directed  in  the  will,  it  was  held 
that  the  trustees  took  no  interest  in  the  copyhold: 
And  Tindal  C.  J.  aays,  *^  The  testator  appears  to  have 
known  the  distinction  between  freehold,  oop3fbold,  and 
leasehold  property;  for  his  will  begins  with  the  express 
devise  to  his  trustees  of  three  freehold  messuages,  and 
then  gives  directions  as  to  the  rents  and  profits  of  the 
same  messuages,  and  all  other  Jreeholds  and  leaseholds 
that  he  might  be  possessed  of,  and  lastly  directs  the 
division  of  his  said  three  Jreehold  messuages,  either  by 
sale  or  otherwise,  amongst  his  children*  Looking,  there- 
fore, at  the  will  alone,  we  see  no  words  which  would 
comprehend  the  copyhold  within  the  devise  to  the  trus- 
tees,  for  the  word  property  in  the  will  cannot  be  held  to 
refer  to  real  property  without  doing  violence  to  the 
context  of  the  clause  in  which  that  word  occurs.'' 
[^Bosanquet  J.  The  terms  of  the  bequest  in  that  case 
were,  ^^ shares  or  property;"  and  the  copyholds  were 
specially  disposed  of  in  the  codicil.]  But  the  decision 
of  the  Court  does  not  turn  entirely  on  that  point. 
{Tindal  C.  J«  The  annuity  here  is  secured  on  the 
ground  rents;  and  the  ground  rents  issue  partly  out  of 
the  copyhold  :  why  were  the  copyholds  released  by  the 
annuitant  if  they  were  not  subject  to  the  annuity?] 
The  annuity  is  charged  on  rents  arising  out  of  the 
manor  of  Brixton^  which  the  testator  never  had ;  and 
the  act  of  the  annuitant  can  afford  no  clue  to  the  testa- 
tor's intention* 


Hoggins  for  the  Defendants.  According  to  all  the 
recent  authorities,  the  copyhold  passed.  In  Doe  d. 
Morgan  v.  Morgan  {a)^  a  testator,  after  giving  some 
pecuniary  legacies,  proceeded  thus :  ^^  and  ail  my  pro- 


(a)  6B.S^C.5l2. 
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perty,  and  efiects  of  all  claims  I  shall  have,  I  give  to  my        1835. 

brother  Johtig    but  my  mother  is  at  liberty  to  give       

1000/L  of  my  property  where  she  pleases:"  it  was  held  ^^^^ 
that  the  real  esute  passed  to  the  brother:  and  BatfleyS*  Bakmbb. 
says,  *^  Where  a  testator  uses  words  calculated  to  pass 
the  real  estate,  the  real  estate  will  pass  by  those  words, 
unless  it  be  shewn  clearly,  from  other  expressions  in  the 
will,  that  the  words  were  used  in  a  more  confined  sense.'' 
The  argument  drawn  from  the  society  in  which  words 
are  found,  is  much  weakened  by  the  decision  in  Doe 
dem.  Andrem  v.  Lainchbury  (a),  where  it  was  held,  that 
a  devise  of  all  the  residue  of  the  testator's  ^*  money, 
stock,  property^  and  effects^  of  what  kind  or  nature 
soever,"  to  An  and  J?.,  ^^  to  be  divided  equally  between 
them,  share  'and  share  alike,"  would  pass  real  as  well  as 
personal  estate,  where,  from  other  parts  of  the  will,  it 
appeared  that  the  testator  had  applied  the  words  jpro- 
party  and  effects  to  real  estate :  as  where  he  began  his 
will  by  stating,  <<  as  to  my  money  and  effects,  I  dispose 
thereof  as  follows,"  &c.,  and  then  proceeded  to  dis- 
pose of  parts  of  his  real  estate.  In  Noel  v.  Hay  {Jb\  the 
nomination  by  a  will  of  the  testator's  wife  as  executrix, 
thereby  bequeathing  to  her  all  the  property,  of  whatever 
description  or  sort,  tliat  testator  might  die  possessed  of, 
&c.,  was  held  to  pass  a  copyhold  estate  belonging  to  the 
testator,  which  he  bad  surrendered  to  the  use  of  his 
will.  In  Doe  dem.  IVaU  v.  Ijanglands  (c),  a  testator  pos- 
sessed of  real  and  personal  property,  after  several  pecu- 
niary legacies,  ^*  gave  and  bequeathed  all  and  every 
the  residue  of  his  property,  goods,  and  chattels,  to  be 
divided  equally  between  A.  and  A.,  share  and  share 
alike^  after  all  his  debts  paid ;"  and,  in  fact,  the  per- 
sonalty was  not  quite  sufficient  to  pay  all  the  debts 

(a)  11  East,  290.  (c)  14  East,  370. 

(6)  5Maddock,88. 
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and  legacies :  bm  it  was  held  that  the  word  'property^ 
though  thus  followed  by  goods  and  chattelSf  was  suffi- 
cient of  itself  to  carry  the  realty.  In  Patton  ▼.  Ran-' 
doll  {a)  it  was  held  that  a  direction  that  all  the  testator's 
children  should  share  equally  in  all  his  property,  gave 
them  the  real  estate  in  fee;  and  the  Master  of  the 
Rolls  said,  <<  His  children  are  to  share  all  his  property. 
This  term  must  comprehend  his  real  and  personal 
estate;  and  I  think,  therefore,  that  the  general  residue 
subject  to  the  particular  charges,  is  given  to  the  children 
equally,  in  language  that,  by  the  recent  cases,  would 
certainly  pass  to  them,  in  fee,  the  whole  legal  and  equi- 
table estate." 

Chapman  v.  Prickett  is  an  authority  for  the  De* 
fendants. 


Bayley  in  reply.  In  Doe  v.  Morgan^  the  testator 
began  the  will  with  a  devise  of  ^^  all  his  property  and 
effects."  And  in  Doe  v.  Lainchbury,  and  in  Patton  v. 
BandaUj  the  intention  was  unambiguous. 

TiNDAL  C.  J.  I  think  the  words  employed  in  this 
will  waiTant  us  in  saying,  that  it  was  the  intention  of 
the  testator  his  copyhold  property  should  pass.  The 
object  of  the  Court  is,  if  possible,  to  see  what  the  inten- 
tion is,  that  is,  the  intention  to  be  discovered,  first,  from 
the  very  words  of  the  will,  then  from  its  general  scheme 
and  attendant  circumstances;  such  as  the  surrender  to. 
the  use  of  the  will,  and  the  nature  of  the  testator's 
property. 

First,  then,  as  to  the  very  words  of  the  will ;  the 
word  property  is  sufficient  to  pass  whatever  a  testator 
posseses,  unless  the  import  of  the  word  is  cut  down  by 
something  on  the  face  of  the  will.     Doe  v.  Lainchbury 


(a)  1  Ja€.  Si  Walk.  195. 
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is  a  strong  decision  to  that  point,  and  goes  the  length  of 
determining,  that  though  the  word  property  be  used 
somewhat  equivocally,  it  shall  pass  what  the  testator 
had,  unless  a  contrary  intention  appear  on  the  face  of 
the  will.  The  words  here  are,  *<  all  my  freehold  and 
leasehold;  and  all  my  money,  securities  for  money, 
stock  in  government  funds,  goods,  chatteb,  and  all  * 
other  my  property  whatsoever  and  wheresoever." 

First,  the  testator  uses  the  words  ^^  all  my  freehold 
and  leasehold,"  without  adding  the  word  estate.  If  in 
a  subsequent  part  we  find  the  word  praperty^  we  do 
no  injustice  if  we  apply  it  both  to  tlie  freehold  and 
leasehold  at  Brixton  and  Ttdse  Hill^  and  the  other  pro- 
perty elsewhere :  and  if  it  will  pass  real  property,  it 
passes  copyhold.  It  is  said  we  cannot  divide  the  sen- 
tence into  three  clauses,  for,  if  we  do,  the  second  should 
run,  ^^  money,  securities  for  money,  stock  in  govern- 
ment funds,  goods,  and  chattels."  There  is  some  force 
in  that  observation ;  but  it  would  be  hypercritical  to  say 
that  the  mere  absence  of  the  word  and  shall  shew  an 
intention  not  to  pass  copyholds  under  a  devise  of  all  the 
testator's  property  whatsoever  and  wheresoever. 

Then  follow  the  words,  ^^to  hold  the  same  unto 
and  for  the  use  of  ray  said  wife,  her  hers,  executors, 
administrators,  and  assigns,  for  ever." 

So  that  after  he  has  made  a  mass  or  aggregate  of 
the  whole,  he  uses  words  to  shew  that  it  shall  go  to 
executors  or  heirs,  as  the  case  may  require.  I  think, 
therefore,  the  word  property  in  this  will  is  entitled  to 
its  largest  and  fullest  sense,  and  the  surrender  to  the 
use  of  the  will  is  some  confirmation  of  this  construction. 
I  am  unwilling  to  rely  on  the  clause  respecting  the 
annuity,  because  I  cannot  clearly  see  that  it  is  charged 
on  the  copyhold.  If  it  is,  there  can  be  no  doubt  that 
the  devise  includes  the  copyhold. 


1835. 
Edwabm 

V. 

Babne«. 
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Gaselxb  J.  I  am  of  the  same  opinion.  There  is, 
no  doubt,  great  variety  in  the  decisions,  but  the  later 
course  has  been  to  give  a  wide  interpretation  to  the 
word  property ;  and  when  we  find  a  case  so  near  to  the 
present  as  Doe  v.  Lainchbiiiy,  I  think  it  is  better  to 
adhere  to  it. 


BosANQUET  J.    I  cannot  doubt,  on  reading  this  will, 
that  the   intention  of  the  testator  was  to  dispose  of 
all  his  estate,  of  what  kind  soever.     Now  the  word  pro^ 
petty  will  pass  real  estate,  unless  there  are  other  words 
in  the  will  to  confine  its  sense.    That  is  attempted  to 
be  done  here  by  reference  to  the  words  associated  with 
the  word  property.     The  argument,  however,  drawn 
from  the  associated  words   is   not  satisfactory  in  the 
present  instance.    The  testator  enumerates  ^^  his  free* 
hold,  leasehold,  and  all  his  money,  securities  for  moneys 
stock  in  government  funds,    goods,   chattels,**  —  and 
having  Enumerated  all  these,  adds,  ^*  and  all  other  my 
property  whatsoever  and  wheresoever : "  the  plain  mean- 
ing of  which  is,  ^'  If  I  have  any  other  property  whatever^ 
that  property  is  also  to  pass  by  this  will."    It  has  been 
urged  that  without  interpolating  and  before  chattel^  the 
sentence  is  not  capable  of  being  divided   into  three 
branches:  first,  freehold  and  leasehold  property;  then 
money,  securities,  stock,  goods  and  chattels ;  and  lastly, 
all  other  property  whatever.     But  it  is  too  nice  a  criti- 
dsm  to  say  that  the  words  *^all  other  property"  are 
to  have  one  meaning  if  the  word  and  precedes  chattelsj 
and  a  difierent  meaning  if  that  word  be  omitted.    I  think 
that  all  the  testator's  property  passed,  and  that  con- 
struction is  borne  out   by  the  extensive  terms  of  the 
habendum. 

Judgment  for  Defendants* 


Parr  J.  was  absent  at  Nisi  Priusk 
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Engler,  Administrator  of  Stulz,  v.  Twisden,     Nov.  14. 
Baronet. 

nnHIS  was  an  action  brought  by  an  administrator  on  The  Court 

a  bond  given  by  the  Defendant  to  the  intestate,  and  refused  to 
t     ^t         .        r         J        It  exonerate  an 

for  the  price  of  goods  sold.  administrator 

A  verdict  having  been  found  for  the  Defendant,  who  Plaintiff  from 
had  pleaded  the  statute  of  limitations  and  a  discharge  ^  Payment 
under  the  Insolvent  Debtors'  Act,  where  tiie 

A  rule  nisi  was  obtained  for  entering  up  the  judgment  I>efendant  in 
for  the  Defendant  without  costs.  ^  ^^^  ^^ 

for  goods 
Talfourd  Serjt.  shewed  cause  upon  an  affidavit,  which  ^^^^J^^j,"^ 
stated  that  the  bond  had  been  executed  in  1818,  and  shewing  his 
the  goods  furnished  previously  to  1818,  in  which  year  discharge 
the  Defendant  had  applied   for  his  discharge  to   the  insolvent 
Court  for  the  Relief  of  Insolvent  Debtors :  that  the  re-  Debtors'  Act. 
cords  of  that  period  were  in  a  very  imperfect  state, 
owing  to  the  absconding  of  one  of  the  principal  officers 
of  the  court;  but  that,  at  the  commencement  of  this 
action,  there  existed  among  the  records  of  1818  a  sche- 
dule of  the  Defendant  in  which  the  intestate  was  named 
as  a  creditor :  that  this  schedule  was  indorsed  with  the 
words,  ^^  Petition  dismissed,  with  leave  to  make  a  second 
application ; "  and  that  Upon  an  amended  schedule,  which 
also  contained  the  name  of  the  intestate,  was  indorsed  a 
memorandum  of  assignment  of  the  Defendant's  estate, 
and  the  name  and  address  of  the  Defendant's  attorney  c 
that  in  a  public  book  of  minutes,  belonging  to  the  court, 
the  letter  Z>.  was  marked  opposite  to  the  Defendant's 
name,  with  the  words  *Most  schedule:''  that  notice  of 
the  Defendant's   intention   to   apply   to  the  Insolvent 
Debtors'  Court  had   been  found  among  the  papers  of 
the  intestate :  that  the  real  Plaintiff  in  the  action  were 
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1835.  the  firm  of  Stub  and  Hauselee:  that  the  clerk  of  their 
attorney  was  the  attesting  witness  to  the  Defendant's 
bond,  and  the  agent  for  collecting  the  debts  of  the  firm : 
that  upon  application  to  a  judge  at  chambers,  the  bail- 
bond  in  this  action  was  delivered  up  to  be  cancelled, 
upon  the  Defendant's  exhibiting  a  certificate  of  his  dis- 
charge from  the  warden  of  the  Fleet,  which  was  also 
produced  at  the  trial. 

Tayburd  argued,  that  the  late  act  had  placed  executor 
plaintiffs  on  the  same  footing  as'  other  plaintiffs,  unless 
the  Court  saw  reason  to  exercise  a  discretion  in  their 
fitvour;  but  that  would  only  be  proper  where  a  plaintiff 
had  been  misled  by  a  defendant.  In  Southgate  v. 
Cr(raDb/{a)y  the  circumstance  that  an  executor  had  com- 
menced and  conducted  an  action  properly,  was  held  not 
sufficient  to  exempt  him  from  the  costs  incident  to  his 
failure.  That  decision  was  in  accordance  with  the  pre- 
ceding case  of  Lysons  v.  Barrow  {b\  and  had  been  con- 
firmed this  term  in  the  Court  of  Exchequer  by  Godson^ 
administrator^  v.  Turner,  {c)  In  the  present  case  the 
Plaintiff  made  no  affidavit,  and  relied  only  on  the  facts 
which  were  proved  at  the  trial,  which,  as  appeared  from 
the  Defendant's  affidavits,  rather  shewed  recklessness 
or  the  operation  of  some  undue  motive  on  the  part  of 
the  Plaintiff,  than  misconduct  on  the  part  of  the  De« 
fendant.  At  all  events,  the  Court  would  not  interfere 
on  behalf  of  a  party  who  had  proceeded  with  so  little 
caution.  A  single  application  to  the  Defendant  himself 
might  have  satisfied  the  Plaintiff  of  the  existence  of  the 
discharge  by  the  Insolvent  Debtors'  Court 

Sir  W.  FoUett  in  support  of  the  rule.     The  circum- 
stances disclosed  in   the  Defendant's   affidavit,   which 

(a)  1  New  CasM,  518.  (c)  Not  yet  reported, 

(6)  10  Bingh.  563. 
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were  also  proved  on  the  triali  are  such  as  will  induce 
the  Court  to  exonerate  the  Plaintiff  from  costs.  The 
Plaintiff  could  have  no  access  to  documents  in  the  cus- 
tody of  the  Defendant,  and  as  far  as  the  records  of  the 
Insolvent  Debtors'  Court  afforded  him  any  information, 
he  had  reason  to  suppose  the  Defendant  had  not  been 
discharged ;  for  the  first  indorsement  on  the  schedule 
was,  that  his  petition  had  been  dismissed.  The  Plain- 
ti^  therefore,  was  bound  to  sue  in  the  discharge  of  his 
duty  to  the  intestate's  estate^  and  the  Court  will-exercise 
its  discretion  in  favour  of  an  executor  Plaintiff,  where 
he  is  met  with  a  defence  which,  though  it  may  avail  the 
Defendant  for  a  verdict,  shews  that  the  debt  has  never 
been  satisfied,  and  that,  therefore,  the  Plaintiff  may 
have  some  hope  to  recover  it.  In  Sotdhgate  v.  Crcndey^ 
no  debt  was  due  from  the  defendant,  and  the  plaintifis 
might  have  been  apprised  of  that  fact,  if  they  had  duly 
examined  their  testator's  books.  But,  in  Lysons  v. 
BarroWf  the  Court  lays  down  the  rule  as  follows :  ^*  One 
main  point  to  consider  is,  was  this  a  frivolous  action  ? 
So  &r  from  it,  that  it  appears  from  the  affidavit  that  it 
was  the  bounden  duty  of  the  plaintifis  to  the  estate  of 
the  testator  to  bring  an  action. —  The  action  could  only 
be  brought  by  the  plaintiffs  in  their  representative  cha- 
racter ;  for,'  in  their  individual  state,  they  had  no  more 
yight  to  sustain  an  action  than  the  greatest  stranger. 
Therefore,  though  the  statute  of  his  present  Majesty 
gives  costs  against  executors  who  fail  in  their  actions, 
yet  if  it  shall  appear  to  the  Court  proper  to  make  ex- 
ceptions to  the  generality  of  the  enactment,  they  may  do 
so  where  there  is  a  reasonable  and  probable  cause  for 
bringing  the  action  as  executors  or  administrators." 
According  to  the  principle  of  that  case,  the  Court  will 
not  visit  with  costs  executor  plaintiffs  who,  in  the  dis« 
charge  of  their  duty,  act  fairly  and  bo?id  Jide,  and 
satisfy  themselves   by  reasonable  inquiry  at  the  only 
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sources  to  which  they  have  access,  that  a  debt  due  to 
the  executor  is  still  outstanding  and  unsatisfied. 

TiNDAL  C.  J.  I  see  nothing  in  the  circumstances  of 
this  case  to  call  on  us  to  exercise  a  discretion  in  favour 
of  the  Plaintiff.  The  late  act  has  put  executor  plaintifis 
on  the  same  footing  as  other  plaintifis,  unless  where  the 
Court  sees  reason  to  depart  from  the  ordinary  rule. 
And  there  wUl  be  no  hardship  in  holding  the  present 
Plaintiff  liable';  for,  if  he  has  exercised  a  bona  fide 
discretion  in  bringing  the  action,  the  costs  will  not  fall 
on  the  Plaintiff  himself,  but  on  the  estate  of  the  in- 
testate, which  ought  to  stand  on  the  same  footing  as 
that  of  an  ordinary  plaintiff,  unless  some  ground  of  ex- 
ception can  be  made  out.  Then  is  there  any  thing  here 
to  take  the  case  out  of  the  predicament  of  that  of  an 
ordinary  plaintiff?  It  seems  to  me,  that  Lysons  v. 
Barrofw  has  laid  down  the  law  somewhat  too  favourably 
for  executor  plaintiffs  (a),  and  that  it  is  a  safer  and  sounder 
rule  to  say  that  they  stand  in  the  same  situation  as  any 
other  plaintiff,  unless  they  have  been  misled  by  some 
misconduct  on  the  part  of  the  defendant.  Here;  so  far 
is  the  Defendant  from  having  misled  the  Plaintiff,  that 
the  Plaintiff  himself  does  not  appear  to  have  proceeded 
with  due  caution.  In  an  action  on  a  bond  of  more  than 
twenty  years'  standing,  some  suspicion  of  a  bar  would 
naturally  arise  from  the  circumstance  of  the  obligee 
having  lain  by  so  long.  And  the  Plaintiff  here  had 
some  reason  to  apprehend  that  the  Defendant  had  been 
discharged  by  the  Insolvent  Debtors'  Court.  For  notice 
of  the  Defendant's  intention  to  apply  to  the  Court  was 
found  among  the  papers  of  the  intestate,  and  in  a  public 
book  of  minutes  belonging  to  that  Court,  the  letter  D 
was  appended  to  the  Defendant's  name.     A  cautious 


(a)  See  Ashton  v.  Poynter,  1  Cr.  Mee,  ^  R.  788. 
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Plaintiff  would  have  inquired  of  the  Defendaat  himself 
whether  he  had  been  discharged  or  not ;  and  as  the  jury 
have  found  that  he  was  discharged,  the  Plaintiff  is  not 
entitled  to  any  favour. 

Park  J.  I  am  of  the  same  opinion.  The  late  act 
having  vested  a  discretion  in  the  Court,  the  question 
is,  whether  such  circumstances  appear  in  the  present 
case  as  to  justify  the  Court  in  exempting  the  Plaintiff 
from  the  payment  of  costs.  The  circumstances  to  which 
the  Chief  Justice  has  alluded,  are  strong  to  shew  that 
the  Plaintiff  did  not  proceed  with  due  diligence.  The 
twenty  years  that  had  elapsed  since  the  date  of  the 
bond  might  have  excited,  in  a  cautious  plaintiff  the 
suspicion  of  the  possibility  of  a  discharge,  and  a  prudent 
man  would,  at  least,  have  made  inquiry  of  the  Defend- 
ant's attorney,  to  whom  the  Plaintiff  had  a  reference  by 
the  indorsement  on  the  schedule.  The  Plaintiff  knew 
that  the  Defendant  had  been  in  prison,  and  ought  to  have 
made  further  inquiry.  Whether  Lysons  v.  Barram  has, 
or  not,  one  or  two  expressions  somewhat  too  strong,  I 
will  not  say ;  but  the  Court,  at  all  events,  thought  it  a 
case  in  which  they  ought  to  interfere  in  favour  of  the 
Plainti£&.  However,  Southgate  v.  Crawley^  in  which  I 
concurred,  is  a  strong  case  against  the  j)resent  ap- 
plication. 

Gaselee  J.  The  Plaintiff  ought  to  have  made 
further  inquiry.  In  Lysons  v.  Barrow^  there  has  been 
a  new  trial,  in  which  the  verdict  has  been  found  for  the 
Plaintiff. 

Rule  discharged. 


267 
1855. 


Enoler 
v. 

TWISDEN. 


T   2 


^68 


MICHAELMAS  TERM, 


1895. 


Nof}.  17.     In  the  Matter  of  the  Trustees  of  Mrs.  Barber. 


Under  6  6. 4. 
c.  87.  *.  20. 
a  British  con- 
gul  has  the 
same  power 
as  a  notary 
public,  to  cer- 
tify that  the 
affidavit  in 
support  of  the 
certificate  of 
a  married 
woman's  ac- 
knowledg- 
ment was 
sworn  before 
a  commis- 
sioner duly 
appointed. 


n^ALFOURD  Serjt.  moved  that  the  clerk  of  the 
enrolments  of  certificates  of  married  women  should 
be  ordered  to  receive  a  certificate  of  acknowledgment 
in  this  matter,  notwithstanding  the  affidavit  in  support 
of  the  same,  and  the  attestation  thereof  taken  before  a 
commissioner  duly  appointed,  had  been  certified  by  a 
British  consul  instead  of  a  notary  public. 

He  relied  on  the  statute  6  G.  4.  r.  87.  5. 20.,  by 
which,  after  reciting  <^  that  it  is  expedient  that  every 
consul-general,  or  consul  appointed  by  his  Majesty  at 
any  foreign  port  or  place,  should  in  all  c&ses  have 
the  power  of  administering  an  oath  or  affirmation, 
whenever  the  same  shall  be  required,  and  should  also 
have  power  to  do  such  notarial  aces  as  any  notary 
public  may  do,"  it  is  enacted,  *'  that  it  shall  and  may 
be  lawful  for  any  and  every  consul-general,  or  consul 
appointed  by  his  Majesty  at  any  foreign  port  or  place, 
whenever  he  shall  be  thereto  required,  and  whenever  he 
shall  see  necessary,  to  administer  at  such  foreign  port 
or  place  any  oath,  or  take  any  affidavit  or  affirmation 
from  any  person  or  persons  whomsoever,  and  also  to 
do  and  perform,  at  such  foreign  port  or  place,  all  and 
every  notarial  acts  and  act  which  any  notary  public 
could  or  might  be  required,  and  is  by  law  empowered 
to  do  within  the  United  Kingdom  of  Great  Britain  and 
Irelandr 

In  Ex  parte  Hutchinson  {a)  it  was  held  the  consul 
could  not  administer  the  affidavit. 


(a)  ^Bingh.Q06. 
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TiNDAL  C.  J.    Under  the  words,  *^  all  and  every        1835. 
notarial  act  and  acts  which  any  notary  public  is  by  law 
empowered  to  do,"  we  may  fairly  include  the  certifying 
to  the  handwriting  and  authority  of  the  party  taking  the 
affidavit  of  acknowledgment 

Rule  accordingly. 


T' 


Foster  and  Another  v.  Ley.  jvcw.  is. 


^HE  following  case  was  submitted  for  the  opinion  l.  Where 

of  the  Court:—  testatrix  be. 

__,,  .  .  .11  queathed  pro- 

This  was  an  action  on  promises  brought  to  recover  p^rty  in  trust 

from  the  Defendant  the  sum  of  67/.  45.  4J.,  alleged  to  ''  to  pay  off 

have   been   paid  by  the  Plaintiffs  for  the  use  of  the  j^J^  ^^  ^^^ 

Defendant.      The   Defendant  pleaded   non-assumpsit,  band,  as  it 

and  upon  that  plea  issue  was  joined.  ^"  ^f^  ^^' 

-_-_,.     ,1,  "*  .111         .■>   that  the  same 

The  Plamtms  were  executors,  appomted  by  the  will  should  be  dis- 

of  Jemima  Webbevj  deceased*     The  testatrix  was  twice  charged/'  and 

married;  her  first  husband.  John  Warren  Glubb,  died  ^^^^^ 

'  '  remaining 

insolvent  in  Nctcember  1804.     She   survived   also  her  unexpended^ 

second  husband  William  Alexander  Webber;  and  after  to  heme- 

phew 
his  death,  being  the  owner  of  real  and  personal  pro-       ^M,  that 

perty,   by  her  will,   bearing   date  the  2Sd  of  March  the  creditors 

1829,  duly  executed  and  attested  to  pass  real  estates,  ^V^^^^^^P^X 

after  devising  certain  real  estates  to  trustees  upon  cer-  duty  upon 

tain  trusts  therein  declared,  bequeathed,  first,  six  lega-  ^®*'  several 

cies,  in  which  she  ordered  the  legacy  duty  to  be  paid       2.  And 

by  her  executors;  then,  5/.  to  each  of  her  servants,  that  the mau 

with  no  mention  of  the  legacy  duty;  then,  400/.  stock  iJ^^ t^"*^ 

to  trustees  for  certain  purposes,  the  legacy  duty  to  be  looked  in  an 

order  made 
by  the  Court  of  Chancery  for  the  payment  of  the  debts,  the  executors  who 
paid  the  debts  in  fuU^  and  then  paid  the  legacy  duty,  might  recover  the  amount 
of  the  creditors  respectively,  in  an  actios  for  money  paid  to  their  use. 


270  MICHAELMAS  TERM, 


18S5.        paid  by  her  executors;  then,  her  clothes  and  jewels  to  a 

niece,  and  a  watch  to  her  nephew,  S.  S.  Richards, 

cnKR  rpY^^  ^jjj  ^^^  conchided  as  follows :  —  •*  All  the  rest. 

Ley.  residue^  and  remainder  of  the  monies  which  I  have  in 
house,  or  on  government  or  other  securities,  at  the  time 
of  my  decease,  and  all  other  my  real,  personal,  and 
testamentary  estates,  substance,  and  effects  whatsoever 
and  wheresoever,  after  the  payment  of  my  just  debts 
and  funeral  expenses,  which  I  desire  may  be  setded  as 
soon  as  may  be  after  my  decease,  and  the  several 
l^acies  herein-before  by  me  given  and  bequeathed,  and 
directed  and  appointed,  and  the  expenses  of  proving 
this  my  will,  and  wherewith  I  expressly  charge  the 
same,  I  give,  devise,  bequeath,  direct,  and  appoint 
unto  A,  Foster  and  fV.  P.  Thomas^  their  heirs,  exe- 
cutors, administrators,  and  assigns  upon  trust,  in  the 
first  place  to  pay  off  all  and  every  debt  and  debts  of 
my  first  husband,  J.  IV,  Gltibb,  that  can  be  legally 
and  satisfactorily  proved  against  him,  as  it  is  my  will 
and  desire  that  the  same  shall  be  discharged;  and  all 
the  monies  remaining  unexpended,  upon  trust  for  my 
nephew  S.  S.  Bichardsj  his  executors,  administrators, 
and  assigns." 

The  testatrix  died  on  the  26th  of  March  18S0,  without 
having  revoked  or  altered  her  said  will.  She  was  not  in 
any  respect  liable  for  the  debts  of  her  first  husband ;  and 
at  the  time  of  her  death  there  was  a  debt  of  672/.  55.  4J., 
capable  of  legal  and  satisfactory  proof,  remaining  unpaid 
from  her  said  first  husband  to  the  Defendant,  who  was  a 
stranger  in  blood  to  the  testatrix.  Shortly  after  her 
death,  5.  S*  Richards^  the  residuary  legatee  named  in  the 
will,  filed  a  bill  in  Chancery  against  the  Plaintiffs  as  ex- 
ecutors, in  order  to  ascertain  what  were  ^*  the  debts  of  the 
^aid  J.  W.  Glubb  that  could  be  legally  and  satisfactorily 
proved  against  him,"  and  to  relieve  the  Plaintiffs  from 
responsibility  in  respect  thereof.     The  cause  was  heard 
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in  Jidy  18S1,  when  it  was  ordered,  amongst  other  things,        1835. 
that  it  should  be  referred  to  the  Master  to  inquire  and        'I 
state  to  the  Court  whether  any  and  what  debts  of  the  «. 

said  J.  W.  Glubb  could  be  legally  and  satisfactorily  l^'^* 
proved  against  him.  The  Master  was  attended  by  the 
Defendant  and  other  claimants,  and  subsequently  made 
his  report,  dated  the  26th  of  Aiigusi  1833,  which  was 
absolutely  confirmed  by  an  order  of  the  Court  of  Chan- 
cery, dated  the  2d  of  December  1838,  whereby  he  cer- 
tified that  the  above  mentioned  debt  amongst  others  was 
legally  and  satisfactorily  proved.  The  cause  came  on 
for  further  directions  on  the  21st  of  December  1833, 
when  the  Court  ordered  that  the  said  A.  Foster  and  W.  P. 
TkomaSf  the  executors  of  the  testatrix's  will,  should, 
out  of  the  personal  estate  of  the  testatrix,  pay  the  debts 
reported  due  to  the  several  creditors  named  in  the 
schedule  to  the  Master's  report,  including  the  above- 
mentioned  debt  of  672/.  3s.  4>e/.  due  to  the  Defendant 
And  it  was  ordered  that  the  executors  should  pay  over 
the  residue  of  the  personal  estate  to  the  said  5.  S.  Richards 
after  deducting  the  costs,  charges,  and  expenses  incurred 
by  them  ;  and  any  of  the  parties  were  to  be  at  liberty  to 
apply  to  the  Court  as  there  should  be  occasion.  The 
Plaintiffs  in  this  action  accordingly  paid  to  the  Defend- 
ant the  said  sum  of  672/.  Ss.  4-d.  Upon  the  Plaintiffs 
subsequently  settling  their  accounts  as  executors  with  the 
Stamp  Office,  a  claim  was  made  on  its  behalf  upon  the 
Plaintiffs  for  67/.  4>f.  4td.  the  legacy  duty  upon  the  above 
sum  of  money  paid  to  the  Defendant,  which  claim  the 
Defendant,  on  request  made  to  him  by  the  Plaintifis, 
refused  to  discharge;  in  consequence  of  which,  the  Plain- 
tiffs afterwards,  on  the  7th  of  February  1835,  paid  to 
the  Stamp  Office  the  said  sum  of  67/*  4s.  4^.,  the  legacy 
duty  chargeable  on  legacies  to  strangers  in  blood  to  the 
deceased,  and  brought  the  present  action  against  the 
Defendant. 

T  4 
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The  question  for  the  opinioEroFthe  Court  was,  whether 
the  Plaintiflb  were  entitled  to  recover  from  the  Defendant 
the  said  sum  of  67/*  4$.  ^d.  If  the  Court  should  be  of 
opinion  that  the  Plaintiffs  were  entitled  to  recover,  then 
a  verdict  was  to  be  entered  for  the  Plaintiffs,  but  if  of  a 
contrary  opinion,  then  a  verdict  was  to  be  entered  for 
the  Defendant 

Sir  fV.  FoUett  was  to  have  argued  for  the  Plaintiffs, 
but  the  Court  called  on 

Crcnsder  for  the  Defendant.  First,  this  matter  having 
been  adjudicated  by  the  Court  of  Chancery,  an  action 
does  not  lie.  By  ^^  G.  3.  c.  52.  s.  25.  it  is  enacted  <<  that 
if  any  suit  shall  be  instituted  concerning  the  adminis- 
tration of  the  personal  estate  of  any  person  dying  testate 
or  intestate,  or  any  part  of  such  estate,  in  which  any 
direction  shall  be  given  touching  the  payment  of  any 
legacies  or  legacy  of  such  person,  or  the  residue  of  his 
or  her  pergonal  estate  or  any  part-  thereof,  the  Court 
wherein  such  suit  shall  be  instituted  shall,  in  giving 
directions  concerning  the  same,  provide  for  the  due 
payment  of  the  duties  hereby  imposed."  If  the  Plain- 
tiffs meant  to  claim  the  legacy  duty  at  the  hands  of  the 
Defendant,  they  ought  to  have  made  their  claim  during 
the  proceedings  in  Chancery ;  as  they  omitted  to  do  so, 
tlie  Defendant  now  holds  the  money  under  an  order  of 
the  Court  of  Chancery,  and  this  Court  cannot  interfere. 
But, 

Secondly,  Upon  the  true  construction  of  this  will,  the 
Defendant  is  entitled  to  receive  his  debt  clear  of  the 
legacy  duty.  Wherever  it  can  be  collected  from  the 
expressions  of  a  will,  and  the  circumstances  under  which 
it  was  made,  that  such  was  the  intention  of  the  testator, 
the  Courts  will  cast  upon  the  executors  or  residuary 
legatee  the  payment  of  the  duty.     As  in  Barksdale  v. 
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GiUiat  {a\  where  the  legacies  were  to  be  paid  **  without       1835. 
deduction  ;"  in  Smith  v.  Anderson  (i),  —  "  without  any 
deduction  whatever;"  —  in  Dawkins  v.  Tatham{c\  — 
"  clear  of  all  deduction  ;"  —  in  Cowrtcy  v.  Vincent  (d), 

—  **  clear  of  property  tax,  and  all  expenses  whatever  ;'* 
— in  Gosden  v.  DoUeriU{e\  —  "  free  from  all  expense;*' 

—  in  Louch  v.  Peters  (g),  —  "  clear  of  all  taxes  and  out- 
goings ;"  —  in  Stcrw  v,  Davenport  (A),  —  "  clear  of  all 
taxes  and  deductions  whatever."  Here  the  intention 
of  the  testatrix  manifestly  was,  to  rehabilitate  the  repu- 
tation of  Glvbby  by  discharging  his  debts  in  full.  But 
her  intention  will  be  frustrated  if  the  legacy  duty  be 
thrown  on  the  creditors;  for  instead  of  receiving  their 
debts  in  full,  they  will  receive  no  more  than  nine- 
tenths.  Every  debt  will  not  have  been  paid  off  and 
discharged,  as  the  testatrix  directs,  if  ten  per  cent  be 
deducted  from  each.  Again,  it  is  plain  she  intended 
the  creditors  should  be  paid  without  distinction ;  but,  if 
the  legacy  duty  is  to  be  borne  by  them,  they  may  be  paid 
in  very  difibrent  proportions :  as  if  Glubb  owed  100/.  each 
to  his  father,  brother,  cousin,  and  a  stranger;  under 
S5  G.  3.  c.  184.  the  father  would  receive  99/.,  the  brother 
97/L,  the  cousin  95/.,  and  the  stranger  no  more  than  90/. 
This  case  is  not  like  that  of  ordinary  legatees,  who  are 
mere  volunteers ;  while  creditors  have  a  just  claim  to  be 
paid :  the  residuary  legatee  is  entitled  to  no  favour  in  law ; 
and  the  testatrix  directs  that  the  residue  shall  not  aocrue 
to  htm  till  all  the  creditors  are  paid.  Their  title  is  as 
dear,  and  as  clearly  takes  precedence  of  the  residuary 
legatee's,  as  if  they  had  been  mentioned  by  name.  No 
precise  form  of  words  is  requisite.  It  is  sufficient  if  it 
plainly  appears  to  have  been  the  intention  of  the  tes- 

(a)  \SwansU5&t.  [e)  lMylne^K.56. 

(b)  4  Rutseli,  352.  (g)  1  Mylne  S^  K.  489. 

(c)  2  Sim,  492.  {h)  5  B.  S^AdoL  359- 

(d)  1  Turn,  S^  Rt»«.433. 
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18S5.  tatrix  that  the  creditors  should  receive  their  debts  in 

full     Here  the  executors  have  a  trust  to  perform;  and 

F08TE&  ^^^  ^j.yg^  jg  ^^^  performed  unless  the  creditors  are  duly 

Let.  paid  off. 

TiNDAL  C.  J.  I  think  the  Plaintiffs  in  this  cause  are 
entitled  to  judgment.  Two  objections  have  been  made  to 
their  recovery :  one,  that  under  the  circumstances  of  the 
case  they  cannot  sue  for  money  paid  to  the  Defendant's 
use,  because  the  question  has  been  before  die  Court  of 
Chancery ;  and  that  by  the  statute  36  G.  3.  c,  52.  that 
court  was  bound  to  adjudicate  who  should  pay  the 
l^acy  duty :  and  sect.  25.  is  referred  ta  I  should 
rather  say  that  the  case  fell  within  sect.  24*,,  which 
enacts,  that  *^  in  case  an^  suit  shall  be  instituted  for 
payment  of  any  legacy,  or  residue,  or  part  of'  residue 
of  any  personal  estate,  and  the  person  or  persons  sued 
for  the  same  shall  be  desirous  of  staying  proceedings  in 
such  suit,  on  payment  of  the  money  due,  or  delivering 
or  otherwise  disposing  of  the  specific  effects  demanded, 
after  deducting  or  receiving  the  duty  payable  thereon,  it 
shall  be  lawful  for  the  C^ourt  in  which  such  suit  shall  be 
instituted,  if  it  shall  see  fit,  on  applicadon  in  a  summary 
way,  to  make  such  order  for  payment  of  such  legacy,  or 
residue  or  part  of  residue,  or  for  delivering  or  otherwise 
disposing  of  such  effects,  and  for  payment  of  the  duty 
payable  thereon,  and  all  such  costs,  charges,  and  ex- 
penses, attending  such  suit,  as  shall  be  just." 

This  seems  rather  a  suit  where  there  is  no  contest  as 
to  the  right,  then  an  adverse  suit  under  sect.  25. 

But  even  if  the  case  should  be  taken  to  fall  within 
'  the  twenty-fifth  section,  that  amounts  to  no  more  than 
that  the  Court  in  which  the  suit  is  pending  b  to  give  the 
proper  direction.  Here  the  attention  of  the  Court  was 
not  called  to  the  point,  aud  no  order  was  made.  But 
it  does  not  thence  follow  that  the  question  may  not  be 
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settled  in  sxioiher  Jorum.    And  as  the  duty  which  ought        1835. 
to  have  been  paid  by  the  Defendant  has  been  paid  by  the 
Plaintiffs  in  invitum^  I  think  they  may  recover  it  at  the 
hand  of  the  Defendant.  Ley. 

But  then  it  is  said  the  action  should  be  against 
the  residuary  legatee;  and  cases  have  been  cited  in 
which  it  has  been  held  that  the  legacy  should  be  paid 
clear  of  the  duty.  But  the  doctrine  of  those  cases 
does  not  apply  to  the  present  will.  In  two  or  three, 
where  there  were  specific  legacies,  the  testator  has 
ordered  the  duty  to  be  paid.  There  is  no  such  order 
here.  Then,  it  is  said  that  without  payment  of  the 
duty,  the  intention  of  the  testatrix  cannot  be  carried 
into  effect.  She  bequeaths  property  upon  trust,  *'  In 
the  first  place  to  pay  off  all  and  every  debt  and  debts  of 
my  first  husband  that  can  be  satisfactorily  proved 
against  him,  as  it  is  my  will  and  desire  that  the  same 
shall  be  discharged,  and  all  the  monies  remaining  un- 
expended upon  trust  for  my  nephew;"  and  it  is  argued, 
that  unless  the  debts  be  paid  in  full  they  are  not  dis- 
charged. I  am  far  from  acceding  to  that  proposition. 
Here,  the  money  has  in  effect  been  paid;  for  at  the 
moment  of  payment  the  law  casts  on  the  legatee  the 
liability  to  settle  the  duty.  He  might  have  renounced 
the  legacy;  but  having  accepted  it,  he  accepts  it  cum 
onere.  I  think,  therefore,  the  action  is  properly  brought 
against  the  Defendant 

Gaselee  J.  I  am  of  the  same  opinion.  When  the 
duty  attaches,  it  must  be  paid  by  the  legatee.  If  the 
testatrix  had  named  the  creditors,  they  would  have  been 
equally  liable. 

BosANQUET  J.  I  think  the  Plaintiffs  are  not  pre- 
cluded from  suing  by  the  proceedings  in  Chancery. 
The  object  of  those  proceedings  was  merely  to  ascertain 
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1835.        what  debts  were  actually  due,  and  no  question  was 
raised  as  to  the  payment  of  the  legacy  duty. 

It  is  true  the  act  requires  that  the  Court  in  which  a 
suit  is  pending  shall  take  care  to  secure  the  payment  of 
the  duty ;  and  that  no  such  care  was  taken  here»  no  one 
supposing  that  any  duty  was  payable.  But  the  duty 
having  afterwards  been  paid»  is  it  to  fall  on  the  legatee, 
or  on  the  residuary  estate?  We  must  look  at  the  will 
to  ascertain  what  was  the  intention  of  the  testatrix;  and 
upon  considering  the  will,  we  cannot  infer  that  the  duty 
was  to  be  paid  out  of  the  estate,  except  in  the  instances 
which  the  testatrix  herself  has  specified.  It  is  said  that 
this  is  a  trust  rather  than  a  legacy,  and  that  the  trust 
will  not  be  discharged  unless  the  Defendant  receives  his 
legacy  clear  of  the  duty.  But  the  debt  proved  in  the 
Court  of  Chancery  is  the  sum  to  be  paid  to  the  legatee; 
and  it  is  so  paid,  in  effect,  for  at  the  moment  of  payment 
he  becomes  liable  to  the  duty,  and  the  executor  is  re* 
sponsible  for  enforcing  the  payment  by  the  legatee.  If 
he  is  not  satisfied,  he  may  repudiate  the  legacy.  If  he 
accepts  it,  he  is  liable  to  the  duty. 

Judgment  for  Plaindff. 
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18S5. 

Yates  v.  Knight.  Nov.  19. 


npHIS  action  for  the  price  of  flints  sold,  and  the  use  Where,  upon 

and  occupation  of  a  gravel  pit,  together  with  all  reference  of 

matters  in  difference  between  the  pigrties,  was,  by  con-  arbitration 

sent,  referred  to  arbitration  under  a  Judge's  order ;  ^^  the  the  costs  of 

costs  of  the  suit,  and  ako  the  costs  of  the  reference  and  **i®  ""*  "»d 

of  the  refer- 
award,  to  abide  the  event  of  the  award."  enoe  and 

The  arbitrator,  a  layman,  awarded  that  the  Defendant  award  were 

should,  by  the  25th  o(  August  1885,  deliver  to  the  Plain-  event  of  the 

tiff  744^  yards  of  flints;  that  the  Plaintiff  should,  on  the  award,  and 

12th  of  Oct(^)er  1835,  pay  to  the  Defendant  591.  i9s.  Id.;  ^^  "Wtrator 
•^  .         .  .       directed  that 

that  upon  payment  thereof  all  proceedings  in  the  action  Defendant 

should  cease;  and  that  each  party  should,  at  the  costs  of  should  deliver 

the  party  requiring  it,  give  the  other  a  general  release.     ^  piain^ 

and  Plaintiff 

Busby  obtained  a  rule  nisi  to  set  aside  the  award  P*^  *  certain 

as  uncertain,  and  producing  no  event  winch  could  entitle  fendant,  upon 

either  party  to  costs.     He  relied  on  Leeming  v.  Team-  which  pay- 

ley  (fl),  where  a  replevin  suit,  together  with  all  matters  jj^^  ^'the 

in  difference  touching  the  distress,  and  the  costs  of  re-  suit  should 

ference,  were  referred  to  arbitration,  the  costs  of  the  ^*f®'  f^^ 

suit  to  abide  the  event :  the  arbitrator  awarded  that  the  other  a  gene- 

rent  was  14-/.,  and  that  6/.  was  due  for  rent  at  the  time  ^1  release, 

of  the  distress;  that  the  plaintiff  in  replevin  should  pay  ^^  award 

the  defendant  6/.,   and  that  the  action  should  be  no  was  suffi- 

further  prosecuted  ;  but  it  did  not  appear  for  what  rent  ^^^\  ^^ ' 

the  defendant  had  avowed :  and  it  was  held,  that  the  event  was 

award,  not  shewing  who  ought  to  pay  the  costs  which  that  each 

were  to  abide  the  event  of  the  suit,  was  not  final  ™^;l  ^,^ 

^  pay  his  own 

I>j4'^t/lr/^  cosU. 

(«).5B.  <J^ildo/.403.         T^       ,    V  .  / 
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1835.  Addison  shewed  cause.     It  is  sufficient,  if,  from  the 

whole  of  the  award,  it  can  be  collected  that  the  matter  is 
determined ;  Jackson  v.  Yabsley  (a) :  a  stet  processus  has 
been  held  to  be  a  sufficient  determination  of  a  suit; 
Blatichard  ▼.  Lilly  (6)  :  and  what  is  awarded  here  is 
equivalent  to  a  stet  processus^  the  event  of  which  is  that 
each  party  shall  pay  his  own  costs.  Boodle  v.  Davis  (c) 
is  in  point  to  sustain  this  award.  There,  by  an  agree* 
ment  of  reference,  after  reciting  various  disputes  and 
claims  by  A.  and  B.  (the  parties  to  the  agreement),  and 
that  an  action  of  trespass  had  been  commenced  by  A 
against  J3.,  **  the  aforesaid  matters ''  were  referred  to 
arbitration ;  and  it  was  agreed  that  all  the  costs  should 
abide  the  event  of  the  award ;  it  was  held  that  the 
arbitrator  could  not  make  any  award  as  to  the 
costs,  and  that  unless  he  decided  all  the  matters  re- 
ferred to  him  in  favour  of  one  party,  the  plaintiff  and 
defendant  must  pay  their  own  respective  costs;  even 
though  the  arbitrator  should  decide  that  the  defend- 
ant had  committed  a  trespass  on  the  plaintiff's  land: 
and  Patteson  J.  said,  ^*  There  being  many  matters  in 
difference  which  are  referred,  and  it  being  directed  that 
the  costs  shall  abide  the  event  of  the  award,  it  seems  to 
follow  that  each  party  must  pay  his  own  costs,  unless 
all  the  matters  in  difference  are  decided  in  favour  of  one 
of  them.  If  the  Court  were  to  say  that  the  arbitrator 
could  award  as  to  the  costs,  it  would  be  giving  him  a 
power  independent  of  the  submission.''  In  Norris  v. 
Daniel  {d)^  the  award  was  set  aside,  on  the  ground  that 
three  out  of  eight  counts  had  been  overlooked  in  the 
award :  but  in  Dibben  v.  Marquis  of  Anglesea  {e\  which 
was  an  action  of  trespass;  pleas,  general  issue,  and 
sundry  justifications;  the  cause  was  referred  to  arbitra* 

^a)   5J?.  ^i<«.  848.  (rf)  10J?tn^*.507. 

&)  9  ^oMiy  497.  (e)  IM.  568. 

(c)  4  Neo.  4  Man.  788. 
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tion,  the  costs  to  abide  the  event;  the  arbitrator  awarded        18.S5. 

for  the  defendants  on  the  general  issue,  and  disposed  of 

the  rights  contested  in  the  pleas  of  justification,  but  did 

not  in  his  award  decide  on  or  notice  the  issues  upon      Kkxoht. 

those  justifications,  —  the  Court  refused  to  set  aside  the 

award. 

In  Leeming  v.  Feamley^  which  was  a  reference  of  an 
action  of  replevin  and  all  matters  in  difference,  the 
award  did  not  shew  that  the  replevin  was  not  maintain- 
able; and,  consistently  with  the  award,  the  defendant 
might  have  avowed  for  a  rent  different  from  that  actu- 
ally reserved  :  besides,  the  costs  of  the  reference,  as  to 
which  he  had  made  no  award,  were  in  the  discretion  of 
the  arbitrator. 

Busby.  Where  the  costs  are  to  abide  the  event,  the 
event  ought  to  be  such  as  to  entitle  one  of  the  parties  to 
demand  them.  Upon  this  award  neither  party  is  entitled; 
the  award,  therefore,  is  not  final  as  to  one  of  the  matters 
submitted :  and  in  Leeming  v.  Feamley  the  Court  says, 
**  It  must  appear  by  the  award  that  the  action  is  finally 
determined  in  favour  of  one  of  the  parties,  or  else  it 
cannot  be  ascertained  how  the  costs  are  to  go." 

TiNDAL  C.  J.  The  only  objection  to  this  award  is, 
that  it  does  not  clearly  shew  by  whom  the  costs  are  to 
be  paid.  The  terms  of  the  order  of  reference  are, 
that  the  costs  of  the  suit,  and  also  the  costs  of  the 
reference  and  award,  shall  abide  the  event  of  the 
award. 

We  must  see,  therefore,  whether  or  not  the  award 
is  bad ;  and  if  not,  what  is  the  event.  Instead  of  giving 
any  opinion  on  the  merits  of  the  action,  the  arbitrator 
awards,  that  the  Defendant  shall,  by  the  25th  of 
August  1835,  deliver  to  the  Plaintiff  744^^  yards  of 
flints;  that  the  Plaintiff  shall,  on  the  12th  of  October 
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1835.        1835,  pay  to  the  Defendant  59/.  195.  7d.;  that  upon 

payment  thereof  all   proceedings  in   the  action  shall 

^^       cease;  and  that  each  party  shall,  at  the  costs  of  the 
Kkioht.      party  requiring  it,  give  the  other  a  general  release. 

It  does  not  appear  to  us  that  the  award  is  bad; 
something  is  directed  to  be  done  on  both  sides ;  a  boon 
to  each  party.  What,  then,  is  the  event  ?  The  award 
is  partly  in  favour  of  the  one  party,  and  partly  in  favour 
of  the  other.  The  award  is  not  bad  in  itself;  the  arbi- 
trator had  ho  power  as  to  costs :  and  I  should  say  the 
event  of  the  award  was,  that  each  party  should  pay  his 
own  costs.  It  is  not  like  the  case  where  the  arbitrator 
was  expressly  directed  to  make  a  legal  termination  of 
the  suit,  but  omitted  to  do  so.  I  think  the  rule  must 
be  discharged. 

Gaselee  J.  concurred. 

BosANQUET  J.  It  is  agreed  that  the  costs  of  the  suit 
are  to  abide  the  event  of  the  award,  and  it  is  clear  that 
the  award  is  good.  But  the  decision  being  partly  in 
favour  of  one  of  the  parties,  and  partly  in  favour  of 
the  other,  the  event  is,  that  each  party  must  pay  his 
own  costs. 

Rule  discharged. 

Park  J.  was  absent  at  Chambers. 
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Wilkes  v.  Hungerford  Market  Company.       ^^'^  i9- 

tf^ASE.     The  declaration  stated  that,  before  and  at  l.  The  Plain. 

the  time  of  the  committing  of  the  grievances  by  the  *'^'  *  hook- 
-TM.  #.     1  1        .     n  .        *     1  1     .11   flcUc*  having 

Defendants  as  heremafter  mentioned,  there  was,  and  still  ^  g)^op  y^y  ^i^^ 

of  right  ought  to  be,  a  certain  public  footway,  passage,  sideof  apublic 

or  thoroughfare,  leading  from  and  out  of  the  Adelphiy  ^^^  j^' 

in  the  county  of  Middlesex^  into,  through,  over,  and  in  his  bu- 

alonff  divers  streets,  courts,  and  passages,  into  a  court  "°®"  ^°  co^- 

,11^  ^  ir  1.  1  1      Bequence  of 

called  Craven  Courty  and  so  from  thence  into,  through,  paggengers 

over,  and  along  a  certain  other  court  called  Northumber-'  having  been 

land  Passage,  and  from  thence  into,  through,  over,  and  ^^  ^  rouTh* 

along  divers  other  streets,  courts,  and  passages,  unto  and  fare  by  De- 

into  a  certain  place  called  Whitehall,  all  in  the  county  ff^dante'  con- 

aforesaid,  and  so  from  thence  back  again,  through,  over,  authorised 

and  along  the  said  streets,  courts,  and  passages  aforesaid,  obstruction 

unto  the  Adelphi  aforesaid;    and  also  a  certain  other  *^^^*    ^' 
'  an  unreason* 

public  footway,  passage,  or  thoroughfare,  leading  from   able  time: 

and  out  of  a  certain  street  called  the  Strand,  in  the  county    ^  Held,  that 

this  was  a 
of  Middlesex,    and   through,   over,   and    along   divers  damage  suffi- 

streets,  courts,  and  passages,  into  the  aforesaid  court   ciently  of  a 

called  Craveti  Court,  and  so  from  thence  into,  through,  ^form^A^'* 

over,  and  along  the  aforesaid  court  called  Northumberland  subject  of  an 

Passage,    and   from   thence   into,  through,   over,   and  **^^^"* 

along  divers  other  streets,   courts  and  passages,  unto  grievance 

and   into  the  said  place   called     Whitehall,   all  in  the  continued 

county  aforesaid,    and    so    from    thence    back    again,  t|,e"j^* 

through,  over,  and  along  the  said  last-mentioned  streets,  July  the  2d : 

courts,  and  passages,  into  the  street  called  the  Strand  *^^  Plaintiff 

commenced 
his  action 
December  the  SOth  :  a  statute  under  which  the  Defendants  had  caused  the  ob- 
struction having  enacted  that  all  actions  against  tliem  should  be  commenced 
within  six   months  after  the  cause  of  action  arose.   Held,  that  the  Plaintiff 
couM  reoov^r  only  for  the  dami^  accruing  on  the  1st  and  2d  of  July, 

VOL.  II.  U     r^l^lA/ySfff  /^/      .     •    •   '^ 

V // f) tv 0  w t^Hf^-       '    ./':,  ^^ / 
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18S5.        aforesaid;  for  all  persons  to  go,  return,  pass,  and  repass 

on  foot  every  year,  and  at  all  times  of  the  year,  at  their 

ILKB8  jy^  ^jjj  ^^j  pleasure.  That  the  plaintiff,  before  and 
HuNOBRFORix  at  the  time  of  the  committing  the  grievance  hereinafter 
Market  mentioned,  was  possessed  of  a  certain  messuage  and 
premises,  with  the  appurtenants,  situate  and  being 
partly  in  a  certain  street  called  Craven  Street^  and  partly 
in  the  said  court  called  Northumberland  Passage^  and 
next  to  and  adjoining  the  said  public  thoroughfares, 
in  which  said  messuage  and  premises  the  Plaintiff, 
before  and  at  the  time  of  the  commiting  of  the  grievance 
hereinafter  mentioned,  carried  on  the  trade  and  busi- 
ness of  a  bookseller,  and  was  used  and  accustomed  to 
make  and  did  make  divers  great  gains  and  profits  by 
the  sale  of  divers  large  quantities  of  books  and  pam- 
phlets to  divers  persons  passing  and  repassing  by  his 
said  messuage  and  premises,  by,  through,  and  along 
the  said  thoroughfares.  Yet  the  Defendants,  well  know- 
ing the  premises,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure  the  Plaintiff  in  his  trade 
and  business  of  a  bookseller,  and  to  prevent  his  cus- 
tomers from  passing  and  repassing  by  and  along  the 
said  thoroughfares,  heretofore,  to  wit,  on  the  1st  of 
April  1832,  and  from  thence  for  a  long  space  of  time, 
to  wit,  for  the  space  of  eighteen  calendar  months 
next  following,  wrongfully  and  injuriously  kept  and 
continued  the  said  thoroughfares  leading  from  the 
Adelphi  aforesaid  to  Craven  Court  aforesaid,  and  from 
the  Strand  to  Craven  Cotirt  aforesaid,  and  also  one  of 
the  said  courts  in  the  said  thoroughfares,  to  wit,  the 
court  in  the  said  thoroughfares  called  Craven  Court 
aforesaid,  shut  and  closed  up ;  the  same  being  an  un- 
reasonable and  unnecessary  length  of  time ;  and  thereby 
during  all  the  time  aforesaid  obstructed  the  said 
thoroughfares,  and  hindered  and  prevented  the  Plaintiff 
from  carrying  on  his  said  trade  and  business  in  so  larget 


Wilkes 
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ample,  and  beneficial  a  manner  as  he  otherwise  might  18S5. 
and  would  have  done.  And  thereby  the  Plaintiff  had,, 
during  all  the  time  aforesaid,  lost  and  been  deprived 
of  divers  great  gains  and  profits,  which  might  and  Hunoerford 
otherwise  would  have  arisen  and  accrued  to  him  from  Market 
carrying  on  his  said  trade  and  business  of  a  bookseller 
in  his  said  messuage  and  premises.  And  the  Plaintiff 
had  been  and  was  otherwise  greatly  injured  in  his  afore- 
said trade  and  business :  to  the  damage  of  the  Plaintiff 
of  200/. 

The  Defendants  pleaded,  first,  not  guilty;  and,  se- 
condly, that  they  did  not  keep  and  continue  the  thorough- 
fares in  the  declaration  mentioned,  leading  from  the 
Adelphi  to  Craven  Court  aforesaid,  and  from  the  Strand 
to  Craven  Cowi  aforesaid,  and  the  said  court  in  the  de- 
claration mentioned,  called  Craven  Courtf  or  any  or  either 
of  them,  shut  and  closed  up,  nor  did  they  obstruct  the 
said  thoroughfares,  or  any  or  either  of  them,  and  thereby 
or  by  any  of  the  means  aforesaid  hinder  or  prevent  the 
plaintiff  from  carrying  on  his  said  trade  and  business, 
in  manner  and  form  as  in  the  declaration  mentioned; 
whereupon  issue  was  joined. 

They  relied  on  the  statute  of  1 1  G.  4>.  c.  Ixx.  ss.  SS.^ 
64.  and  93.,  by  which  the  Hungerfcrd  Market  Company 
are  **  authorised,  so  soon  as  they  shall  have  completed 
the  purchase  of  the  market,  market  house,  messuages, 
shops,  wharfs,  and  hereditaments  already  contracted  for 
as  therein  mentioned,  to  take  down  or  alter  the  same,  and 
to  erect  a  new  market,  and  also  to  take  down  Hungerford 
Street  and  erect  other  houses  in  lieu  thereof."  —  By 
sect.  64.  it  is  enacted,  *^that  in  erecting  the  several 
buildings  thereinbefore  authorized  to  be  erected,  it  shall 
be  lawful  for  the  company  to  build  on  so  much  of  the 
places  called  One  Tun  Courts  Heel  AUey^  and  Charles 
Courts  as  are  bounded  by  and  included  between  any  of 
the  messuages  and  buildings  therein  authorised  to  be 
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1835.        pulled  dowtii  and  thereby  to  stop  up  the  way  or  passage 

over  the  same  parts  of  the  said  courts  and  alley :  pro- 

iLKKs  w^^  always,  that  the  said  company  do  make  an  avenue 
IIuNofinpoRD  Trom  the  said  market  to  and  in  a  straight  line  with  Duke 
M AUKET  Street  in  the  Adelphi,  of  the  width  of  twelve  feet,  and 
underneath  some  of  the  buildings  to  be  erected  pursuant 
to  the  act;  and  do  also  make  passages  to  the  York 
Buildings  wharf  from  the  said  market,  and  also  from 
ViUiers  Street  in  the  Strand" — And  by  sect.  93.,  "  No 
action  is  to  be  brought  against  any  person  for  any  thing 
done  in  pursuance  of  the  act,  or  the  powers  thereby  given, 
until  twenty*eight  days'  notice  shall  have  been  given  in 
writing  to  the  Defendants,  signed  by  the  attorney  for  the 
Plaintiff,  specifying  the  cause  of  action  ;  or  after  tender 
of  amends ;  or  after  six  months  after  the  cause  of  action 
shall  have  arisen;  and  the  Defendants  in  every  such 
action  may  plead  the  general  issue,  and  give  the  act, 
and  the  special  matter,  in  evidence,  and  that  the  same 
was  done  in  pursuance  of  the  act" 

At  the  trial  before  Tindal  C.  J.  it  appeared  that  the 
Plaintiff  was  a  bookseller  carrying  on  business  in  Craven 
Street;  that  a  thoroughfare  from  the  Adelphi  through 
Heel  Alley^  Craven  Courts  and  Northumberland  Court  to 
Whitehall  and  Westminster j  passed  by  his  door ;  that  his 
customers  consisted  mainly  of  persons  frequenting  that 
thoroughfare ;  that  it  had  been  obstructed  by  the  De- 
fendants closing  Heel  AUey  in  execution  of  works  au- 
thorised by  the  act,  and  passengers  had  been  prevented 
from  following  that  track  for  a  period  of  about  eighteen 
months,  ending  with  Jdy  the  2d,  1833;  that  the  ob-* 
struction  for  the  last  three  months  of  that  period,  from 
April  the  2d  to  July  the  2d,  1833,  was  occasioned,  not 
by  the  erection  of  the  buildings  which  the  Defendants 
were  authorised  to  construct,  but  by  keeping  up  their 
hoards  after  the  building  was  completed;  that  such 
continuance  of  the  hoards  was  unreasonable  and  un« 
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necessary;  and  that  the  loss  accruing  to  the  Plain tiiF  in        1835. 

bis  business  of  a  bookseller,  from  the  consequent  di-       

version  of  customers  who  might  otherwise  have  fre-  i'-km 

quented  his  shop,  was  30/.,  being  10/.  a  month.     The  Hukoerford 
action  was  commenced  on  the  30th  of  December  1833.         Market 
A  verdict  having  been  found  for  the  Plaintiff  for  30/.,       °"^    ^' 

Kelly^  pursuant  to  leave  reserved  at  the  trial,  moved 
to  enter  a  nonsuit,  or  reduce  the  damages  to  135.,  on 
the  ground, 

1st,  That  the  grievance  of  which  the  Plaintiff  com- 
plained had  been  misdescribed.  The  only  grievance 
for  which  the  Defendants  could  be  answerable  was  the 
continuing  the  obstruction  in  question  from  April  to 
July  1833.  Long  before  that  time  the  thoroughfare 
leading  from  the  Adelphi  to  Whitehall  had  ceased  to 
exist;  the  Defendants  having  extinguished  it  by  au- 
thority of  the  act,  in  erecting  the  buildings  they  were 
directed  to  erect  on  Heel  Alley ;  the  Plaintiff,  therefore, 
ought  to  have  declared  against  the  Defendants  for  not 
opening  a  new  thoroughfare  within  a  reasonable  time ; 
and  not,  as  he  had  declared,  for  closing  during  an  un-^ 
reasonable  length  of  time  a  thoroughfare,  which  before 
that  time  had  lawfully  ceased  to  exist. 

2dly,  That  the  grievance  in  question  was  a  public 
injury,  for  which  an  indictment  might  lie,  but  which 
was  not  the  subject  of  an  action.  In  Hubert  v.  Graves  {a\ 
where  the  Defendant  was  charged  with  laying  earth  and 
rubbish  in  Dean  Street^  whereby  the  way  was  obstructed, 
and  Plaintiff  prevented  from  enjoying  his  premises,  and 
carrying  on  his  trade  in  so  advantageous  a  way  as  he 
had  a  right  to  do,  and  was  obliged  to  carry  his  coals  by 
a  circuitous  and  inconvenient  way.  Lord  Kenyan  held* 
that  the  grievance  complained  of  was  ^lot  of  that  de» 

(a)  l£«p.  148. 
u  3 
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1885.  scriptioo  which  entitled  the  party  to  maintain  an  action ; 
and  upon  a  motion  for  a  new  trial,  his  opinion  received 
the  sanction  of  the  whole  Court 

Sdly,  That  the  action  having  been  commenced  on 
the  30th  o(  December  ISSS,  the  Plaintiff,  under  sect  98., 
conid  recover  damages  only  for  the  1st  and  2d  oiJuLy, 
the  two  days  of  the  grievance  which  were  within  six 
months  of  the  SOth  of  December.  A  rule  nisi  having 
been  granted, 

Wilde  and  Merewether  Serjts.  shewed  cause. 

1st,  The  description  of  the  grievance  is  correct  By 
sect  64.  the  company  are  authorised  to  build  over  Heel 
AUeifi  provided  they  make  an  avenue  from  the  market 
in  a  straight  line  with  Dttke  Street.  The  making  of  that 
avenue  was  a  condition  precedent  to  the  company's 
having  authority  to  obstruct  Heel  AUey  by  building, 
and  therefore  the  Plaintiff's  right  of  way  continued  till 
the  condition  was  performed.  The  injury,  however,  b 
in  substance  the  same,  whether  it  arises  from  obstructing 
the  old  way,  or  unreasonably  delaying  to  open  a  new 
one. 

2dly,  It  may  be  conceded  that  in  a  case  of  nuisance 
or  public  injury  an  individual  who  suffers  can  only 
proceed  by  action  where  he  experiences  some  pecu- 
liar grievance  in  addition  to  the  inconvenience  which  is 
common  to  alL  The  question  in  the  particular  case  is, 
always,  whether  such  peculiar  grievance  exists.  Here, 
the  loss  of  the  faculty  of  passing  and  repassing  along  the 
thoroughfare  in  question  was  the  inconvenience  which 
the  Plaintiff  felt  in  common  with  all ;  but  the  loss  of  cus- 
tom dependent  on  the  passengers  who  used  the  thorough- 
fere  was  a  grievance  peculiar  to  the  Plaintiff.  In  the 
year  book,  Michaelmas  27  H.  8.  fol.  27.,  the  defendant 
had  stopped  the  highway  so  that  the  plaintiff  could  not 
go  to  his  close  adjoining  the  way.     Baldwin  objected 
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that  the  action  would  not  lie;   that  the  king  had  the        1835. 

punishment  of  it  as  a  common  nuisance  to  all  the  king's 

subjects ;  for  ^^  by  the  same  reason  that  one  could  have 

the  action,  all  could,  and  then  the  defendant  would  be  Hunobbford 

punished  a  hundred  times  for  the  same  offence."    Fitz-      Market 

herbert  contrd.    "  Where  one  has  a  greater  hurt  or       o™P*"y» 

inconvenience  than  another^  he  who  has  the  greater 

hurt  can  have  his  action  to  recover  his  damages  which 

be  had  for  that  special  hurt.     If  a  man  makes  a  ditch 

in  a  highway,  and  I  and  my  horse  fall  into  it,  there, 

as  I  sustain  great  damage,  I  shall  have  an  action  for 

it,  because  I  am  more  damaged   than   another  man. 

Therefore,  as  the  plaintiff  had  more  convenience  by  that 

highway  than  others,  and  more  damage  by  the  stopping 

of  it,  because  he  had  no  other  way  to  go  to  his  close,  he 

will  have  his  action  upon  the  special  matter.     But  if  he 

has  not  greater  damage  than  any  other,  then  he  will  not 

have  an  action."     To  the  same  effect  are  Co.  LdtL  66*  a* 

and  Fineux  v.  Haoenden.  {a)     MayneU  v.  SaUmarsh  {b\ 

was  an  action  on  the  case  for  erecting  posts  in  a  highway, 

which  was  the  nearest  way  for  the  plaintiff  to  his  close. 

By  reason  of  the  stopping  of  the  way,  the  plaintiff's  corn 

was  corrupted  and  spoilt    Upon  motion  in  arrest  of  judg-> 

ment,  that  the  action  would  not  lie,  it  was  held  to  be  a 

suflScient  special  damage,  and  the  judgment  was  aflSrmed. 

So  in  Hart  v.  Bassett  (c),  in  case  for  erecting  a  ditch 

and  a  gate  on  a  highway,  whereby  the  plaintiff  could 

not  carry  his  tithes  from  his  close  to  his  barn,  but  was 

obliged  to  carry  them  by  a  longer  and  more  difficult 

way,   after  verdict  for  plaintiff,   a  motion  was  made 

in  arrest  of  judgment,  that  the  injury  was  a  common 

nuisance,  and  the  verdict  would  lead  to  multiplicity  of 

actions ;  and  Co.  Lift.  56.  a.  was  cited  ;  but  per  Curiam^ 

the  action  will  lie :  the  common  rule  that  no  one  shall 

(a)  Cro.Eliz.664^.  (e)  Carth.  156. 

(*)  ljre6.847. 
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1835.     .  have  an  action  for  that  which  every  one  su£fers,  ought 

not  to  be  taken  too  largely.     Here  the  plaintifF  had 

WtLKfls  particular  damage  for  the  labour  and  pains  he  wa» 
fivNOERFORD  obligcd  to  take  by  \jfs  cattle  and  servants.  In  Pain  v. 
Mabkst  Patrick  {a)^  which  was  an  action  for  not  keeping  up 
^^^*  a  ferry,  whereby  plaintiff  lost  his  passage,  without  any 
allegation  of  special  damage,  the  Court  said,  ^'  If  a  man 
is  delayed  in  his  journey  a  little,  and  by  reason  thereof 
damnified,  or  some  important  affair  neglected,  there  is 
not  such  a  special  damage  for  which  an  action  on  the 
case  will  lie:  but  a  particular  damage  to  maintain  this 
action  ought  to  be  direct  and  not  consequential;  as, 
for  instance,  the  loss  of  his  horse,  or  some  cor|K>ral  in- 
jury, as  falling  into  the  trench."  Ivisan  v.  Moore  {b) 
was  an  action  for  stopping  up  a  highway,  whereby 
plaintiff  could  not  carry  his  coals  from  his  colliery,  by 
which  the  plaintiff  lost  the  profits  of  his  colliery  and  his 
coals  dug.  After  verdict  for  the  plaintiff,  upon  motion 
in  arrest  of  judgment,  Gould  J.  said,  <^  Without  doubt 
it  is  good  after  verdict,  which  has  found  the*  damni- 
fication :  some  special  damage  appears  to  be  done  to  the 
plaintiff  by  this  stoppage  of  the  way  which  is  not  common 
to  the  rest  of  the  king's  subjects :"  and  he  cited  Baker 
r'  V.  Moore,  HiL  8  JV.  3.  C.  B.,  where,  in  case  for  erecting 
a  wall  across  a  common  way  at  Lambeth,  by  which  the 
tenants  of  certain  messuages  of  plaintiff  departed,  and  the 
plaintiff  lost  the  profits  of  his  houses,  a  motion  was  made 
in  arrest  of  judgment,  because  the  damage  was  not  special 
enough :  but  the  whole  Court  was  of  another  opinion. 
Holt  C.  J.  differed ;  but  afterwards,  by  consent  of  Hdi, 
this  case  was  argued  before  all  the  Judges  of  the  Com- 
mon Pleas  and  Barons  of  the  Exchequer  at  Serjeanfs 
Inn,  and  they  all  were  of  opinion  for  the  plaintiff,  that 
the  action  would  lie.     The  case  cited  by  Gould  J-  can- 

(a)  OirfA.  191.     3  3farf.289.  (h)  \  Ld.  llaym,  A^G. 
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not  be  distinguished  from  the  present.  In  Chichesier  v.  1855* 
Lethbridge  (a),  which  was  an  action  for  stopping  plain-  — — 
tiflfs  way  to  a  market  town,  it  was  held,  that  if  the  '^J*** 

declaration  alleged  that  the  plaintiff  was  obliged  to  go  a  Humobbfobo 
longer  and  more  difficult  way,  that  was  a  sufficient  Mabk«t 
damage  to  support  the  action.  In  Rose  v.  Miles  (b),  the 
mooring  a  barge  across  a  public  navigable  creekj  and 
thereby  obstructing  it,  and  preventing  plaintiff  from 
navigating  his  barge,  whereby  plaintiff  was  obliged  to 
convey  his  goods  a  great  distance  over  land,  and  was 
put  to  trouble  and  expense,  was  held  a  special  damage 
for  which  an  action  would  lie.  So  in  Griesley  v.  Cod^ 
ling  {c\  the  being  delayed  four  hours  by  an  obstruction 
in  a  highway,  and  thereby  being  prevented  from  per- 
forming the  same  journey  as  many  times  in  a  day  as  if 
the  obstruction  had  not  existed,  was  held  a  sufficient 
injury  to  entitle  a  party  to  sue  the  obstructor.  In 
Wiggins  V.  Boddington  (i/),  the  damage  was  of  the  same 
kind  as  in  Rose  v.  Miles^  and  it  was  holden  that  the 
action  lay.  In  Hubert  v.  Groves  (according  to  Lord 
EUenborough  in  Bose  v.  Miles\  the  damage  was  no  more 
than  common  to  all.  At  all  events.  Rose  v.  MileSf 
Griesley  v.  Codlings  and  Wiggins  v.  Boddington^  are  sub- 
sequent decisions,  and  accord  better  with  the  early 
authorities. 

Sdly,  As  to  the  reduction  of  damages,  this  was  one 
continuing  damage  from  the  2d  oi  April  to  the  2d  of 
Jubf^  and  the  Plaintiff  is  entitled  to  recover  for  the  whole 
if  any  one  day  be  within  six  months  of  the  day  when  the 
action  is  commenced.  And  this  is  in  ease  of  the  Defend-, 
ants :  for  if  it  were  otherwise  they  would  be  liable  to 
actions  as  numerous  as  the  days  during  which  the  nui- 
sance continued.      In  Roberts  v.  Read  (e),  it  was  held    - 

(a)   WiUes,  71.  (d)  3  Car.  ^  P,  544. 

(6)  ^M.d^S.  101.  (e)  16  East,  215. 

{e)  5tBingh.9.6S. 
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1835.        that  though  the  general  highway  act,  13  G.  3.  c.  78.  5. 81. 

directs  that  actions  against  any  persons  for  any  thing 

Wiuaa      j^Qg  ^^  acted   in   pursuance   thereof   shall   be   com- 
HuNOBBPOBD  menced  within  three  calendar  months   after   the  fact 
Ma&icbt      committedi  and  not  afterwards ;  yet  if  the  surveyors  of 
^^^'     highways,  in  the  execution  of  their  office,  undermine  a 
wall  adjoining  to  the  highway,  which  does  not  fall  till 
more  than  three  months  afterwards,  they  are  subject  to 
an  action  on  the  case  for  the  consequential  injury  within 
three  months  after  the  falling  of  the  wall.    And  in  Gil- 
Ion  V*  Boddington  {a)  Lord  Tenterden  acquiesced  in  the 
propriety  of  that  decision. 

Kelly  and  Channell  in  support  of  the  rule. 

1st,  The  evidence  in  the  cause,  and  the  act  of  parlia* 
ment  incorporating  the  company,  sufficiently  establish 
that  Heel  Alley  was  lawfully  stopped  up  to  carry  into 
effect  the  purposes  of  the  act;  and  there  is  nothing  in 
sect.  64.  to  shew  that  the  making  the  new  avenue  was  a 
condition  precedent.  Under  that  clause  it  was  only 
necessary  that  it  should  be  made  within  a  reasonable 
time ;  and  for  not  making  it  the  Defendants  would  be 
liable  to  an  action,  upon  the  principle  established  by 
Henley  v.  The  Mayor  of  Lyme  Regis,  {b)  The  Plaintifi^ 
therefore,  has  misconceived  his  complaint,  in  alleging 
that  at  the  time  of  the  grievance  there  was  a  public 
footway  into  Craven  Court. 

Upon  the  second  point,  this  case  cannot  be  dis* 
tinguished  from  Hubert  v.  Groves.  The  injury  of 
which  the  Plaintiff  complains  is  one  which  he  sustains 
in  common  with  every  other  shopkeeper  along  the  same 
line  of  road.  If  this  action  can  be  sustained,  commis- 
sioners of  sewers,  or  others,  who  may  occasion  an 
obstruction  in  Fleet  Street^  and  fail  to  remove  it  wilhin 

(a)   I  Car.  S$  P.  5^1.  (6)  5  Bingh.  91,    1  Ntw 

Cases,  222. 
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a  time  which  a  jury  shall  esteem  reasonable,  would  be       1835. 

liable  to  an  action  at  the  suit  of  every  tradesman  from 

Charing  Cross  to  Whitechapel  /  which,  according  to  the 

case  cited  from  the  Year  Books  and  several  of  the  au-  Hunoebfobd 

thorities,   would   be   a   conclusive  reason   against    the      Mabxbt 

action. 

And  the  injury  here  is  only  indirect  and  conse- 
quential. In  Rose  v.  Miksj  Grtesky  v.  Codlings  and 
most  of  the  other  cases,  it  resulted  directly  and  imme- 
diately from  the  tortious  act 

At  all  events,  the  Defendants  are  entitled  to  a  reduc- 
tion of  damages.  Roberts  v.  Read  and  Gillon  v.  Bod- 
dington  turned  on  the  language  of  particular  acts  of 
parliament.  The  actions  were  to  be  commenced  within 
a  certain  time  after  an  **  act  done :"  here  it  is,  ^'  after 
the  cause  of  action  shall  have  arisen ; "  and  no  cause 
of  action  arose  to  the  Plaintiff  within  six  months  of  the 
30th  of  December^  except  the  causes  on  the  1st  and  2d 
of  July. 

TiNDAL  C.  J.  It  appears  to  me,  that  this  rule,  ex- 
cept as  to  that  part  of  it  which  seeks  a  reduction  of 
damages,  must  be  discharged.  This  is  an  action  on  the 
case,  in  which  the  Plaintiff  complains  of  an  injury 
occasioned  to  him  by  the  obstruction  of  a  right  of  way ; 
and  he  puts  on  record  an  allegation  of  specific  damage 
to  himself  as  occupier  of  a  shop  by  the  side  of  an 
ancient  way  through  HuTigerford  Market  to  Whitehall. 
The  declaration  alleges  that  at  the  time  of  the  com- 
mitting the  grievance  by  the  Defendants  there  was  a 
thoroughfare  leading  from  the  Adelphi  along  divers 
streets  and  courts  into  Craven  Court,  and  thence  along 
other  streets  and  courts  into  Whitehall^  and  thence 
back  again,  for  all  persons  at  all  times ;  that  the  Plain- 
tiff was  possessed  of  a  messuage  adjoining  the  said 
thoroughfare,  in  which  he  carried  on  the  business  of  a 
bookseller,  and  made  great  gains  by  the  sale  of  books 


S92  MICHAELMAS  TERM, 

1835.  to  persons  passing  along  the  thoroughfare ;  that  the 

^  Defendants   wrongfully  kept   the   thoroughfare  closed 

^^^  an  unreasonable  length  of  tiniei  and  during  that  time 

HuNOERFORD  thereby  prevented  the  Plaintiff  from  carrying  on  his 

Market  business   in   as   beneficial    a   manner   as  he  otherwise 


Company. 


would  have  done,  whereby  the  Plaintiff  was  deprived 
of  divers  gains  which  would  otherwise  have  accrued  to 
him  ;  and  the  jury  have  found  that  the  Defendants  did 
continue  the  obstruction  to  the  Plaintiff's  right  of  way  an 
unnecessary  length  of  time,  after  the  3d  of  April  1833. 

The  first  period,  therefore,  at  which  the  Plaintiff  was 
entitled  to  claim  redress,  was  on  the  3d  of  April  1833* 
But  it  is  objected  that  at  that  time,  the  right  of  way 
which  had  formerly  existed  was  stopped  and  extin- 
guished. I  think  that  is  not  so ;  if  it  were,  I  agree  that 
a  material  allegation  in  the  declaration  would  not  have 
been  proved,  and  the  action  would  fail.  The  part  of 
the  act  on  which  the  Defendants  rely  in  support  of  this  * 
objection  is  sect.  64<.  Except  in  that  clause,  the  De- 
fendants have  no  peculiar  power  to  stop  ways.  Looking 
at  that  clause,  it  appears  that  the  construction  of  a  build- 
ing over  certain  courts  was  contemplated,  which  would 
obstruct  the  way  in  question ;  and,  therefore,  the  clause 
authorises  the  Defendants  to  build  on  "  so  much  of  the 
places  called  One  Tun  Courts  Heel  Alleys  and  Charles 
Court  J  as  are  bounded  by  and  included  between  any  of 
the  messuages  and  buildings  therein  authorised  to  be 
pulled  down,  and  thereby  to  stop  up  the  way  or  passage 
over  the  same  parts  of  the  said  courts  and  alley."  The 
only  obstruction,  therefore,  contemplated  in  that  clause 
was  the  obstruction  to  be  occasioned  by  the  new  erec- 
tions: it  does  not  appear,  however,  on  the  evidence, 
that  such  erections  were  the  cause  of  the  injury  of  which 
the  Plaintiff  complains,  but  that  it  was  occasioned  by 
the  Defendants  keeping  up  certain  hoards  an  unreason- 
able length  of  time;  the  obstruction,  therefore,  is  not 
shewn  to   have  been  occasioned,  or  the  way  to  have 
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been  stopped,  by  the  buildings  contemplated  in  sect.  64f*        1835. 

but  by  something  accessory  to  them;  something  that  was        

done  under  the  Defendants'  general  right  to  carry  into  "'Kbs 

eifect  the  objects  of  the  act;  and  that  right  the  jury  find  Hunorrfobd 
was  exercised  to  an  unreasonable  extent.  The  objection,  ^t^^^ 
therefore,  that  the  way  in  question  was  already  stopped 
and  extinguished  under  the  sixty-fourth  section,  before 
the  obstruction  complained  of  commenced,  is  not  sus- 
tained. It  is  urged,  however,  that  the  PlaintiiF  should 
have  complained,  not  of  the  obstruction  to  his  right 
of  way,  but  of  the  Defendants'  omitting  to  open  a  new 
way  within  a  reasonable  time.  In  whichever  way  the 
gravamen  is  alleged,  it  comes  to  much  the  same  thing ; 
but  it  seems  to  me,  that  at  the  time  in  question  it  was 
the  obstruction  to  the  Plaintiff's  right  of  way  that  oc- 
casioned the  loss  of  which  he  complained.  The  ob- 
struction had  continued  for  an  unreasonable  time,  and 
he  had  a  right  to  complain  of  the  immediate  and  proxi- 
mate cause  of  his  loss. 

The  next  question  is,  whether  this  is  such  a  peculiar 
and  private  damage  to  the  Plaintiff  beyond  that  suffered 
by  the  rest  of  his  Majesty's  subjects,  as  to  enable  him 
to  sustain  an  action  against  the  Defendants.  And  I 
think,  in  conformity  with  the  greater  number  of  the 
decisions,  that  it  was.  The  injury  to  the  subjects  in 
general,  is,  that  they  cannot  walk  in  the  same  track  as 
before ;  and  for  that  cause  alone  an  action  on  the  case 
would  not  lie:  but  the  injury  to  the  Plaintiff  is,  the  loss 
of  a  trade,  which  but  for  this  obstruction  to  the  general 
right  of  way  he  would  have  enjoyed ;  and  the  law  has 
said  from  the  Year  Books  downwards,  that  if  a  party  has 
sustained  any  peculiar  injury,  beyond  that  which  affects 
the  public  at  large,  an  action  will  lie  for  redress.  Is 
the  injury  in  the  present  case  of  that  character  or  not? 
The  Plaintifi^  in  addition  to  a  right  of  way  which  he 
enjoyed  in  common  with  others,  had  a  shop  on  the 
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1835.        road  side,  the  business  of  which  was  supported  by  those 

who  passed  :  all  who  passed  had  the  right  of  way ;  but 

all  had  not  shops;   that  is  the  observation  made  in 

HuNOERFORD  BaJccT  V.  MooTCj  cited  in  Ivison  v.  Moore^  which  was  an 

Market      action  for  stopping  a  way  and  preventing  the  carriage  of 

Company.     ^^^^      j^  ^^^^  ^  ^^^^  ^,^^  refusal  of  the  plaintiflTs 

tenants  to  remain  on  the  premises  was  considered  a 
damage  sufficiently  peculiar  and  private  to  entitle  the 
plaintiff  to  sue  the  defendant  for  having  erected  a  wall 
across  a  common  way  used  by  the  tenants.  Indeed,  for 
the  most  part  the  only  question  is,  whether  the  injury 
to  the  individual  is  such  as  to  be  the  direct,  necessary, 
natural,  and  immediate  consequence  of  the  wrongful 
act.  Hubert  v.  Graves  has  been  relied  on  on  the  part 
of  the  Defendants:  but  the  gravamen  there  was  one 
which  applied  equally  to  all  his  Majesty's  subjects, 
namely,  that  they  were  obliged  to  go  in  a  more  cir- 
cuitous track,  and  not  one  which  affected  the  Plaintiff 
above  others :  unless  that  be  a  sufficient  distinction  be- 
tween Hubert  v.  Groves  and  the  present  case,  I  must 
yield  to  the  greater  authority  of  the  other  decisions. 

The  third  objection  which  has  been  raised  on  the  part 
of  the  Defendants  is,  that  this  action  was  not  brought 
in  time  to  entide  the  Plaintiff  to  the  full  amount  of 
damages  which  the  jury  have  given.  Now  the  cause 
of  action  began  to  accrue  on  the  Sd  of  April:  it  ended 
on  the  2d  of  July ;  and  the  action  was  brought  within 
six  months  of  two  days  only  before  the  cesser  of  the 
cause  of  action.  The  words  of  the  act  are,  "  No  action 
is  to  be  brought  against  any  person  for  any  thing  done  in 
pursuance  of  the  act,  or  the  powers  thereby  given,  until 
twenty-eight  days'  notice  shall  have  been  given  in  writing 
to  the  defendants,  signed  by  the  attorney  of  the  plaintiff 
specifying  the  cause  of  action ;  or  after  tender  of  amends ; 
or  after  six  months  after  the  cause  of  action  shall  have 
arisen."     It  appears  to  me,  that  though  the  cause  of 
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action  began  in  ^prtl^  each  successive  day  gave  a  new        1835. 

cause  of  action ;  and  though  it  may  be  inconvenient  to 

put  a  plaintiff  to  sue  in  such  a  case  de  die  in  dietn^  we 

can  put  no  other  construction  on  this  clause  of  the  sta-  Hungebkord 

tute.     I  think,  therefore,  the  Plaintiff  can  recover  da-     ^t^^l 

mages  for  two  days  only,  and  the  rule  as  to  the  reduction 

of  the  damages  must  be  made  absolute. 

Park  J.  The  general  principle  is  what  has  been 
stated  by  my  Lord.  For  an  injury  which  affects  all  his 
Majesty's  subjects  in  common  the  only  mode  of  pro- 
ceeding is  by  indictment:  for  any  special  injury  which 
affects  an  individual  beyond  his  fellows  he  may  obtain 
redress  by  action.  I  entertain  the  greatest  respect  for 
any  opinion  of  Lord  Kenyon ;  but,  looking  at  the  cases 
for  years  before  and  since  the  decision  of  Hubert  v. 
Grovesj  I  cannot  think  that  case  entitled  to  the  same 
weight  as  most  of  Lord  Kenyon^s.  He  nonsuited  the 
plaintiff  at  the  very  opening  of  the  cause;  and  upon  the 
motion  for  a  new  trial  the  question  does  not  appear 
to  have  been  much  discussed.  And  when  we  look  at 
Ivison  V.  Mocrey  and  Baker  v*  Moore^  it  is  impossible  to 
say  that  those  cases  do  not  sanction  the  allegation  of 
special  damage  here.  In  Baker  v.  Moore,  which  tallies 
more  precisely  with  the  present  case,  the  plaintiff  was 
injured  by  his  tenants  deserting  his  houses  in  conse- 
quence of  the  defendants  having  erected  a  wall  across 
a  way  which  they  had  all  a  right  to  enjoy;  that  is 
exactly  the  case  here,  the  customers  having  left  this 
shop  because  they  could  not  get  at  it. 

Those  cases  were  previous  to  Hubert  v.  Groves, 
But  subsequently,  in  Rose  v.  Miles,  in  consequence  of 
the  defendants  mooring  a  barge  across  a  public  navi- 
gable canal,  the  plaintiff  was  obliged  to  carry  his  goods 
overland,  at  great  trouble  and  expense ;  and  the  Court 
held  that  a  grievance  sufficiently  special  to   form  the 
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J  835.        subject  of  an  action.    Griesley  v.  Codlingy  and  Wiggins  v. 

Boddingtan^  are  also  extremely  strong  cases  in  support 

of  the  same  principle.     All  these  cases  were  considered 

rftJNOERPORn  in  Henley  v.  Tlie  Mayor  and  Burgesses  of  Lyme  Begis  ; 

Market      and  it  was  confirmed  by  the  Court  of  King's  Bench  and 

^'     the  House  of  Lords,  that  under  circumstances  such  as 

the  present  an  action  will  lie. 

As  to  the  amount  of  damages,  I  am  sorry  to  be 
obliged  to  concur  in  holding,  that  it  must  be  reduced. 

Gaselee  J.  I  agree  with  the  rest  of  the  Court  on 
two  of  the  questions  which  have  been  discussed,  but  am 
sorry  I  cannot  concur  as  to  the  sufficiency  of  the  declar- 
ation. The  declaration  complains,  not  of  the  De- 
fendants' stopping  up  the  way,  but  of  continuing  the 
stoppage  for  an  unreasonable  length  of  time,  and  that 
during  that  time  the  public  had  a  right  of  way  over 
the  loots  in  quo.  It  appears  to  me,  that,  whether  pro- 
perly or  not,  the  way  had  been  stopped  before  the 
period  in  which  the  obstruction  is  complained  of,  and 
that  it  is  incorrect  to  say,  there  was  at  that  period  a 
public  road  over  the  locus  in  quo.  The  precedents  in 
similar  cases  allege,  in  general,  that  the  road  in  question 
had  been  stopped  up,  and  that  the  Defendant  impro- 
perly continued  the  stoppage. 

It  strikes  me,  too,  that  the  gravamen  ought  to  have 
been,  that  the  Defendants  did  not  open  a  new'  way 
within  a  reasonable  time.  There  is  nothing  in  the  act 
which  makes  the  opening  the  new  way  a  condition  pre- 
cedent to  stopping  up  the  old  one. 

BoSANQUET  J.  Three  questions  have  been  raised  in 
this  cause :  first,  whether  a  right  of  way  existed  at  the 
time  the  Defendants  continued  the  tortious  obstruction 
which  is  the  subject  of  complaint: 

2dly,  Whether  the  Plaintiif  has  sustained  such  a 
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special  and  particular  injury  as  can  form  the  ground  of       I&85. 
an  action :  and  thirdly,  whether  the  damages  should  be 
reduced. 

The  £rst  objection  is  altogether  technical,  and  I  am  Hunobrfobd 
sorry  that  parties  in  the  position  of  the  Defendants  have  Market 
resorted  to  it.  I  think,  however,  that  it  is  not  well  "P»"y* 
founded.  Under  the  sixty-fourth  section  of  their  act, 
the  company  had  power  to  obstruct  the  old  way,  for  a 
reasonable  portion  of  time,  for  the  purpose  of  erecting 
certain  buildings.:  at  the  end  of  a  reasonable  time  the 
obstruction  would  become  unlawful,  but  the  company 
were  not  bound  to  open  a  new  road  before  they  com- 
pleted the  buildings,  provided  they  completed  them 
within  a  reasonable  time.  After  an  unreasonable  time, 
as  the  jury  have  found,  they  make  a  new  way;  and  the 
action  is  for  tortiously  obstructing  the  old  right  of  way 
an  unreasonable  length  of  time ;  that  appears  to  me  to 
be  a  correct  statement  of  the  grievance  by  which  the 
Plaintiff  has  suffered  injury. 

As  to  the  second  question,  whether  this  injury  was 
so  special  and  particular  to  the  Plaintiff  as  to  form  the 
ground  of  an  action,  the  principle  on  which  the  ques- 
tion is  to  be  decided,  is  well  acknowledged.  The  difB« 
culty  is  in  the  application,  and  extreme  cases  may  be 
put,  where  it  is  not  easy  to  draw  the  line  between  private 
injury  and  public  inconvenience.  The  principle  is,  that 
where  an  individual  sustains  an  injury  from  a  nuisance 
beyond  that  which  is  felt  by  the  public  at  large,  he  may 
obtain  redress  by  an  action,  although  for  the  public 
injury  the  offender  can  only  be  proceeded  against  by 
indictment. 

The  injury  of  which  the  Plaintiff  complains,  is,  injury 
to  his  business  as  a  shopkeeper ;  he  does  not  complain 
of  being  stopped  in  passing  and  repassing,  as  others  have 
been  stopped,  but  that,  by  the  obstruction  in  question, 
persons  who  frequented  his  shop  have  been  prevented 
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18S5*       from  approach.    It  majf  be  that  others  have  also  been 
"        iojured  in  the  same  way,  and  a  case  has  been  put  in 
^^    ~  argument  of  every  individual  shopkeeper  in  a  long  line 
HvHosRFOBO  of  stTeets  suffering  a  like  injury  from  the  same  cause* 
Mabkkt      Tjjut  extreme  case^  however,  does  not  resemble  the  pre- 
sent, in  which  the  peculiar  injury  is  put  only  as  accruing 
to  a  single  individual. 

Several  authorities  have  been  cited,  and  among  them, 
Hubert  v.  Graoes  has  a  strong  bearing  on  the  present 
case,  because  there  it  was  alleged  in  the  declaration  "  that 
the  plaindff,  being  possessed  of  a  certain  messuage,  &&, 
had  enjoyed  and  was  entitled  to  a  certain  way  from  and 
out  of  the  said  messuage,  &c*,  through,  along,  and  over 
a  certain  street,  called  Dean  Street^  for  himself,  his  ser- 
vants, &c.,  to  pass  and  repass,  and  to  carry  all  things 
necessai7  for  his  business,  as  a  coal  and  timber  merchant.'' 
And  the  declaration  then  stated,  ^^  that  the  defendant  had 
deprived  him  of  all  benefit,  profit,  and  use  of  the  said 
way,  by  laying  large  quantities  of  earth  and  rubbish,  by 
which  the  way  was  totally  obstructed,  and  the  plaintiff 
prevented  from  enjoying  his  premises  and  carrying  on 
his  trade  in  so  advantageous  a  manner  as  he  had  a  right 
to  do,  and  by  which  the  plaintiff  was  obliged  to  carry  his 
coals,  timber,  &c.,  by  a  circuitous  and  inconvenient  way." 
The  plaintiff  was  nonsuited,  and  the  Court  of  King's 
Bench,  on  notice,  refused  to  set  the  nonsuit  aside ;  we 
must  see,  therefore,  whether  that  case  has  been  con- 
firmed, and  whether  it  is  supported  by  the  weight  of 
other  authorities.  Now  Baker  v.  Moore  is  a  very  strong 
case,  because  there  the  injury  complained  of  was  the  de- 
parture of  the  plaintiff's  tenants  from  their  several  occu- 
pations in  consequence  of  the  defendant's  having  built  a 
wall  across  a  way  they  were  entitled  to  use.  For  the 
mere  act  of  obstruction  in  passing  and  repassing  the 
plaintiff  probably  could  not  have  sued ;  nor  could  his 
tenants  themselves,  as  mere  occupiers ;  but  the  found- 


6  WILL.  IV.  ^99 

atton  of  the  action  was,  though  it  rested  on  an  obstruct        1SS5. 

tioQ  to  passing  and  repassing,  the  injury  occasioned  to       

the  plaintiff  by  the  deterioration  of  his  property.     That      W'^^"* 
applies  exactly  to  the  present  case.      And  since  the  Hunoebfobd 
decision  of  Hubert  v.   Graoe$  we  have,  in  the  case      Mabket 
of  Rose  V.  MiUsj  the  deliberate  opinion  of  the  Court       ^"°^ 
of  King's  Bench.     The  act  that  occasioned  the  ob- 
struction there,   was   the  mooring  a  barge  across  a 
Bavigable  creek,  and  the  injury  to  the  individual  was 
the  loss  and  expense  occasioned  to  him  by  being  com- 
pelled to  convey  his  goods  overland.     On  that  ground 
he  was  held  entitled  to  sustain  an  action.    Then  in  this 
Court  we  have  the  case  of  Griesly  v.  Codlings  which,  as 
the  plaintiff  (according  to  the  report  in  B.  Moore)  car- 
ried on  a  trade,  is  the  same  in  effect  as  Rose  v.  Mills. 

On  the  subject  of  damages,  as  the  action  was  com- 
menced within  six  months  of  two  only  of  the  days  on 
which  injury  was  sustained,  I  think  the  damages  must 
be  confined  to  those  two  days. 

Rule  absolute  for  reducing  the  damages;  dis- 
charged, as  to. entering  a  nonsuit. 


MuNK  V.  Clark.  Nw.^o. 

TN  an  action  for  money  had  and  received  by  the  De-  Acommiasion 
fendant  to  the  use  of  the  Plaintiff,  by  a  special  ?    .     jj^^ 
verdict  it  was  found,  against  Plain- 

That,  on  the  28th  of  July  1824,  in  the  county  of  ^^>  7^^^. 

was  invalid 
Middlesex^  a  commission  of  bankruptcy  issued  against  f^,  ^g^^  ^f 

a  sufficient 
petitioning  creditor's  debt^  Plaintiff  applied  to  a  commissioner  to  appoint  an 
official  assignee^  to  investigate  the  sufficiency  of  the  debt  and  take  care  of  the 
property :  Defendant  having  been  appointed  accordingly^  without  notice  that  the 
commission  was  disputed.  Held,  that  the  application  made  by  the  Plaintiff  did 
not  predude  him  from  suing  the  Defendant  for  money  received  under  the  com- 
mission. 
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J^9f.       the  Plaintiff  on  the  petition  o^  John  Foster^  under  which 

commission  the  Plaintiff  was  declared  a  bankrupt  by 

the  commissioners  named  in  the  said  commission,  and 

the  said  «7.  Foster  chosen  sole  assignee  under  the  com* 

mission ;  that  the  estate  and  effects  oF  the  Plaintiff  were 

assigned  to  him  by  the  aforesaid  commissioners;  but 

that  at  the  time  of  issuing  the  commission,  the  Plaintiff 

was  not  indebted  to  the  said  J.  Foster  in  the  sum  of 

100/.     That  after  the  issuing  of  the  commission,  the 

Plaintiff  disputed  the  validity  of  the  commission  on  the 

ground  of  the  alleged  insufficiency  of  the  petitioning 

creditor's  debt:  that,  on  the  2Sd  o^  January  1831,  the 

Plaintiff  applied  to  one  of  the  commissioners  of  the  Court 

of  Bankruptcy  to  appoint  an  official  assignee  to  the  said 

commission,  as  well  for  the  purpose  of  investigating  the 

said  petitioning  creditor's  debt,  as  for  the  purpose  of 

taking  care  of  the  property  of  the  estate;  and  that  the 

said  commissioner,  on  the  application  of  the  Plaintiff  for 

the  appointment  of  such  official  assignee,  appointed  the 

Defendant  an  official  trustee  of  the  estate  and  effects  of 

the  Plaintiff  under  the  commission,  for  the  purposes 

aforesaid,  but  that  the  Defendant  never  received  any 

notice  that  the  Plaintiff  disputed  the  said  commission,  or 

that  he,  the  Defendant,  was  appointed  for  any  special 

purpose.     That  the  Defendant  received  from  a  tenant 

of  certain  premises  belonging  to  the  Plaintiff  the  sum 

of  18/.  5s,  9i.,  due  for  rent  thereof,  and  retained  the 

same  in  his  own  bands  at  the  commencement  of  this 

action. 

li^  upon  the  whole  matter,  it  should  seem  to  the  Court 
that  the  Defendant  was  liable,  the  damages  were  as- 
sessed at  18/.  Ss.  9d. 

Wilde  Serjt  for  the  Plaintiff.  There  is  nothing  in  the 
facts  found  by  this  special  verdict  to  distinguish  the  situ* 
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atirni  of  an  official  assignee  from  that  of  an  assignee  ap« 
pointed  by  the  creditors.  The  Defendant  has  received  the 
Plaintiff's  money ;  he  is  liable  to  no  one  but  the  Plain- 
tiff, and  the  Plaintiff  has  been  party  to  no  proceedings 
which  should  preclude  him  from  suing  the  Defendant* 
The  utmost  effect  of  his  applying  to  the  commissioner 
would  be  to  prevent  him  from  disputin^the  commission; 
but,  upon  this  verdict,  it  is  clear  that  he  was  never  bank*- 
rupt,  and  the  Defendant,  consequently,  never  assignee. 
Even  matter  of  estoppel  cannot  prevail  against  the  truth 
when  it  appears  in  the  facts  found.  The  Defendant  is 
no  more  than  a  stakeholder ;  and,  in  Ker  v.  Osbom  (a), 
it  was  held,  that,  where  money  in  litigation  between  two 
parties  had,  by  mutual  consent,  been  paid  over  to  a 
trustee  in  trust  for  the  party  entitled,  it  could  only  be 
sued  for  and  recovered  from  the.  stakeholder  by  the 
party  entitled  to  it,  and  not  from  the  original  party  who 
was  indebted,  though  he  agreed  to  wave  all  objections 
to  form.  Heane  v.  Rogers  ifi)  is  a  still  stronger  case  to 
establish  the  Plaintiff's  right  to  sue  his  assignee.  There, 
in  an  action  of  trover ,  brought  by  a  person  against  whom 
a  commission  of  bankrupt  had  issued,  against  his  assig- 
nees, to  recover  goods  which  they  had,  as  such  assignees, 
sold,  it  appeared  that  the  bankrupt  had  assisted  the 
assignees  by  giving  directions  as  to  the  sale  of  the 
goods,  and  that,  after  the  issuing  of  the  commission, 
he  gave  notice  to  the  lessors  of  a  farm  which  he  held, 
that  he  had  become  bankrupt,  and  that  he  was  willing 
to  give  up  the  farm ;  and,  in  consequence,  the  lessors 
received  the  lease,  and  accepted  possession  of  the  pre- 
mises: it  was  held,  first,  that  the  interference  of  the 
plaintiff  in  the  sale  of  his  goods  was  referable  to  an 
intention  on  his  part  to  take  care  of  the  property,  and 
see  that  the  most  was  made  of  it;  that  it  did   not 
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18S5.        amount  to  an  assent  to  the  sale;  and  that  he  was  not 

thereby  estopped  from  bringing  an  action  against  his 

assignees:  secondly,  that  he  was  not  estopped  by  the 
Clark.       act  of  having  given  up  his  lease  to  his  lessors,  the  as* 
signees  not  being  parties  or  privies  to  that  transaction. 

If  the  assignees  were  liable  in  an  action  of /orf,  and 
after  the  bankrupt  had  sanctioned  the  commission  by 
surrendering  his  lease,  a  fortiori  they  are  liable  in  as^ 
sumpsiiy  where  the  bankrupt  has  resisted  the  commission, 
and  only  applied  for  an  assignee  to  prevent  his  property 
from  going  to  ruin.  Had  he  lain  by  till  the  money  had 
been  paid  over  to  creditors,  or  to  the  Bank  of  England^ 
a  different  question  might  have  arisen;  but  here  the 
money  is  in  the  Defendant's  hands,  and,  as  he  disclaims 
the  Plaintiff's  title  to  it,  a  demand  was  no  more  neces- 
sary to  entitle  the  Plaintiff  to  sue,  than  a  notice  to  quit 
is  requisite  in  the  case  of  an  occupier  who  has  disclaimed 
the  title  of  the  lessor  of  the  Plaintiff  in  an  ejectment. 

Aicherley  Serjt  for  the  Defendant.    The  question  here 
•  is  not  whether  the  Plaintiff  is  a  bankrupt,  or  whether  he 

is  estopped  from  disputing  the  commission  which  has 
been  issued  against  him,  but  whether,  having  himself 
been  the  instrument  of  the  Detemiant's  receiving  the 
money  in  question  in  an  oflScial  capacity,  he  can  now 
turn  round  and  claim  it  at  the  hands  of  the  Defendant. 
And  it  is  not  open  to  the  Plaintiff  so  to  repudiate  the 
effect  of  an  appointment  made  at  hb  own  instigation. 
Upon  the  former  discussion  of  this  case^  Tindal  C.  J. 
said  (a),  '^  If  the  Defendant  should  turn  out  to  have 
been  appointed  to  the  office  through  the  means,  instru- 
mentality, or  procurement  of  the  Plaintiff,  it  will  be  very 
difficult  to  say  he  can  have  any  right  to  maintain  this 
action.     It  was  the  duty  of  the  Defendant,  when  ap- 

(a)  10  Bingh,lQ6. 
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pointed,  to  receive  the  money  in  question;  he  had  no  1835* 
option  under  the  statute ;  and  this  was  well  known  to 
the  Plaintiff  at  the  time  of  his  appointment :  whatever 
may  have  been  the  object  or  motive  of  tlie  Plaintiff,  Cijim. 
whether  to  enable  himself  to  dispute  the  commission, 
or  for  any  other  purpose,  can  make  no  difference  in  the 
du^  imposed  by  the  statute  on  the  Defendant ;  the  mo- 
ment he  was  appointed,  the  duty  attached  upon  him. 
And  we  think  it  at  least  very  doubtful,  whether  the  bank- 
rupt, who  assisted  in  or  procured  the  appointment  of  the 
Defendant  to  an  office  of  which  the  duty  was  to  receive 
the  rents  of  his  estate  for  the  use  of  the  creditors,  can 
afterwards  turn  round  upon  him,  an(}  charge  him  with 
having  received  those  rents  to  the  use  of  himself,  the 
bankrupt.  The  case  referred  to  of  Ldke  v.  Home  and 
another  (a)  appears  a  strong  authority  to  that  point"  In 
that  case,  the  bankrupt  having  acquiesced  in  the  qom- 
mission  so  far  as  to  go  to  the  different  creditors,  to  solicit 
them  to  vote  for  particular  persons  as  assignees,  it  was 
held  that  he  could  not  afterwards  question  the  commis- 
sion in  an  action  for  money  had  and  received,  against 
those  persons,  whether  he  was  an  object  of  the  bankrupt 
laws  or  not 

So,  in  Clarke  v.  Clarke  (&),  Lord  Kenyon  held,  that  a 
person  who  had  been  declared  a  bankrupt  and  had  acted 
in  the  sale  of  his  effects,  was  estopped  from  bringing  an 
action  to  try  the  validity  of  the  commission :  and  in 
Heane  v.  Rogers^  Bayley  J.  observes,  that  in  Clarke 
y.  Clarke  the  bankrupt  was  not  permitted  to  call  that 
sale  a  conversion,  which  he  himself  had  procured  and 
sanctioned.  In  Watson  v.  Ware  (c),  where  the  bankrupt 
sued  the  assignee  after  availing  himself  of  his  certificate, 
Abbott  C.  J.  said,  "  The  question  is,  whether  a  party, 

(o)  6  Esp.  N.  P.  C.  20.  (c)  5B,^C.l 55. 

(6)  6Esp.6l. 
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having  availed  himself  of  the  commission  for  one  purpose, 
can  afterwards  be  allowed  to  assert  to  the  same  Judges 
before  whom  he  took  the  benefit  of  the  commission,  that 
the  commission  was  invalid.  Lord  Ellenbofmigh  gave 
his  opinion  to  the  contrary,  and  that  has  never  been 
questioned.  I  think  his  judgment  was  founded  on  good 
sense  and  good  law,  and  that  we  ought  not  to  allow  the 
plaintiff  to  say  in  this  Court  that  he  was  not  a  bankrupt." 
In  Exparte  Leigh  (a),  the  Chancellor  restrained  pro- 
ceedings at  law  on  the  ground  that  the  bankrupt  had 
acquiesced  in  his  petition ;  and  in  FUmer  v.  Herbert  (i), 
Lord  Hardwicke  said,  '^  I  will  not  encourage  bankrupts 
to  proceed  in  an  action,  if  reason  appears  to  stop  them, 
or  the  matter  to  be  farther  considered  in  this  Court ;  for 
if  a  commission  is  taken  out  under  the  act  of  parliament, 
the  bankrupt  himself  submitting  to  the  whole  proceeding, 
and  the  application  to  this  Court  by  the  bankrupt  whe- 
ther in  the  name  of  himself  or  another,  and  at  a  distance 
of  time,  an  action  is  brought  by  the  bankrupt  himself 
against  the  assignees,  I  do  not  know  who  will  accept  to 
be  assignee  under  a  commission  of  bankruptcy ;  which 
makes  it  a  matter  of  great  consequence,  if  it  should  be 
open  still  to  him  to  bring  aa  action  notwithstanding  his 
acquiescence."  The  Plaintiff  here,  by  applying  to  the 
commissioner  to  appoint  an  assignee,  gave  that  assignee 
authority  to  receive  the  money  in  question;  and  the 
authority  never  having  been  revoked  by  the  Plaintifi^ 
this  action  does  not  lie  for  him,  at  least  not  without  a 
previous  demand. 


Wilde.  If  the  Plaintiff  had  acquiesced  in  the  com- 
mission, or  had  himself  chosen  or  named  the  assignee  to 
be  appointed  by  the  commissioner,  the  authorities  cited 
would  perhaps  apply;  but  he  never  acquiesced  in  the 


(a)  2  Glyn  S^  Jam,  333. 
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commission  further  than  was  necessary  to  avoid  the  risk       ;^^^- 
of  penal  proceedings.     In  Heane  v.  Rogers^  where  the  ..  . 

surrender  of  a  lease  was  held  no  estoppel,  Bayley  J.  said,       ;  <  ^^ 
*'  It  would  be  a  great  hardship  if  he  were  precluded  by 
such  an  act     It  is  admitted  that  his  surrender  to  his 
commissioners  is  no  estoppel,  because  it  would  be  very 
perilous  to  a  bankrupt  to  dispute  it,  and  try  its  validity 
by  refusing  to  do  so;"  — "it  cannot  be  expected  that 
he  should  incur  such  a  loss,  in  order  to  be  enabled  to 
dispute  his  commission  with  effect.     It  is  reasonable  that 
be  should  do  the  best  for  himself  in  the  unfortunate 
situation  in  which  he  is  placed."     The  Plaintiff's  appli- 
cation to  the  commissioner  was  only  made  with  the  view 
of  avoiding  a  loss,  and  doing  the  best  for  himself  in  the 
unfortunate  situation  in  which  he  was  placed.     The  lan- 
guage of  the  Chief  Justice  upon  the  former  discussion  of 
this'case,  proceeded  on  the  assumption  that  the  Defendant 
bad  been  appointed  assignee  through  the  procurement 
of  the  Plaintiff.     That  is  not  the  fact     An  assignee  has 
been  appointed  through  his  procurement,  to  investigate 
the  validity  of  the  petitioning  creditor's  debt,  and  to  save 
the  property,  &c.,  from  ruin;  but  not  the  Defendant 
in  particular,  or  with  any  particular  authority  from  the 
PUiptiff. 

TiNDAL  C.  J.  This  cause  was  sent  down  to  a  second 
trial  in  order  to  ascertain  with  more  precision  the  cir- 
cumstances attending  the  appointment  of  the  Defendant 
as  official  assignee,  because,  upon  a  former  occasion, 
considerable  doubt  was  entertained  whether  the  Plaintiff 
bad  not  taken  a  particular  part  in  causing  the  Defendant 
to  be  appointed  official  assignee.  If  it  had  turned  out 
that  the  Plaintiff  had  procured  the  Defendant  to  be 
appointed,  the  case  would  have  borne  a  strong  resem- 
blance to  Like  v.  Hawe,  where  the  bankrupt  having 
acquiesced  in  the  commission  by  going  to  different  ere- 
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]8S5.  ditors  to  solicit  them  to  vote  for  particular  persons  as 
assignees^  it  was  held,  that  he  could  not  afterwards 
question  the  commission  in  an  action  for  money  had  and 
received  against  those  persons,  whether  he  was  an  object 
of  the  bankrupt  laws  or  not 

But  the  circumstances  of  this  case  are  not  within 
the  principle  of  Like  v.  Hcme^  or  the  other  cases  of 
that  class.  So  far  from  the  Plaintiff  having  interfered 
to  procure  the  appointment  of  the  Defendant  in  par- 
ticular, he  went  to  the  commissioner  to  ask  the  appoint- 
ment of  an  assignee,  not  naming  the  Defendant,  as  well 
for  investigating  the  petitioning  creditor's  debt,  as  for  the 
purpose  of  taking  care  of  the  property  of  the  estate. 

It  does  not  appear  that  any  communication  was 
made  by  the  commissioner  to  the  assignee;  so  that  when 
he  undertook  the  duties  of  the  office^  he  was  in  the 
same  situation  as  an  ordinary  assignee.  But  it  has 
been  contended,  that  though  the  Defendant  was  not 
appointed  at  the  particular  instance  of  the  Plaintifi^  still, 
that,  from  this  special  verdict,  it  must  be  inferred  the 
Plaintiff  acquiesced  in  the  appointment.  On  a  special 
verdict  we  are  not  at  liberty  to  infer  a  matter  of  fact 
But  if  we  were  at  liberty  to  infer,  I  should  say  that  the 
Defendant  had  ivot  acquiesced;  for  after  the  commission 
had  issued  he  disputed  its  validity,  on  the  ground  of 
the  insufficiency  of  the  petitioning  creditor's  debt,  and 
requested  the  assignee  to  investigate  its  sufficiency. 

But  it  is  an  answer  to  any  such  inference^  that  the 
jury  have  found  as  a  fact,  there  was  no  petitioning 
creditor's  debt  Even  in  the  case  of  estoppels,  a  par^ 
cannot  be  estopped  where  the  truth  appears  on  record. 
In  Co.  lit.  352  b.  it  is  laid  down,  that  "  where  the 
verity  is  apparent  in  the  same  record,  there  the  adverse 
party  shall  not  be  estopped  to  take  advantage  of  the 
truth;  for  he  cannot  be  estopped  to  allege  the  truth 
when  the  truth  appeareth  of  record."    And  in  Ludford 
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V,  Barber  {a)^  where  it  appeared  in  the  declaration  that  1835. 
a  lease  granted  by  a  tenant  for  life  was  void  for  want  of 
re-execution  by  the  lessee  upon  the  execution  of  the 
lease  by  the  reversioner  after  the  death  of  the  tenant 
for  life,  BuUerJ.  said,  <<  The  Court  cannot  go  on  the  doc- 
trine of  estoppel  in  this  case,  because  it  is  admitted  by  the 
plaintiff's  own  shewing  on  these  pleadings,  that  the  plain- 
ti£r  did  not  execute  till  two  years  after  the  death  of  the 
tenant  for  life." 

If,  therefore,  there  were  no  acquiescence,  or,  there 
being  an  acquiescence,  it  is  without  effect,  was  a  de- 
mand necessary  in  order  to  support  this  action  ?  The 
Defendant  is  ^o  be  taken  as  an  ordinary  assignee :  and 
then  the  question  is,  whether,  when  a  commission  falls 
to  the  ground,  money  which  has  been  received  by  the 
assignee  does  not,  es  vi  legisf  belong  to  the  party 
against  whom  the  commission  issued.  It  is  a  common 
practice  to  try  the  validity  of  a  commission  in  an  action 
of  trover,  and  I  never  heard  that  such  an  action  was 
not  maintainable  on  the  ground  that  no  previous  demand 
had  been  made.  But  if  an  action  of  tort  would  lie  with- 
out a  previous  demand,  by  the  stronger  reason,  a  party 
may  sue  in  like  manner  for  money  had  and  received :  the 
commission  failing,  the  money  belonged  to  the  Plaintiff 
without  any  special  demand. 

Gaselee  J.  I  am  of  the  same  opinion.  In  Like  v. 
Hcfwe^  the  bankrupt  went  round  to  various  creditors  to 
solicit  them  to  vote  for  a  particular  person  as  assignee. 
Here  the  Plaintiff  pointed  at  no  person  in  particular. 
His  requesting  that  an  official  assignee  should  be  ap- 
pointed to  investigate  the  sufficiency  of  the  petitioning 
creditor's  debt,  and  to  protect  the  estate^  was  no  more 
than  stirrendering  to  the  commission ;  and  it  has  always 

(a)  I  T.  R.  86. 
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ISSSw  been  beldj  that  th^  mere  act  of  surrender  is  no  proof  of 
acquiescence  in  the  commission.  It  is  only  done  to 
avoid  the  penal  consequences  of  omission.  In  Watson 
y.  WarCi  the  bankrupt  took  the  benefit  of  the  commis- 
sion by  availing  himself  of  his  certificate,  and  be  could 
not  afterwards  be  allowed  to  dispute  the  proceedings 
which  he  had  turned  to  his  own  account.  In  like 
manner,  in  Goldie  v.  Gunston  (a),  an  application  on  the 
part  of  a  plaintiff  to  be  discharged  out  of  custody  on 
the  ground  of  his  bankruptcy,  was  held  to  preclude  him 
from  disputing  the  validity  of  the  commission. 

Then,  as  to  any  other  matter,  there  is  nothing  on  this 
verdict  which  does  not  indicate  that  the  Plantiff  disputed 
the  commission  on  all  occasions. 

As  to  the  necessity  for  a  demand,  there  are  many 
cases  in  which  actions  are  brought  against  assignees 
without  any  previous  demand ;  but  here,  at  all  events, 
it  was  rendered  unnecessary  by  the  Defendant's  dis- 
claimer of  the  Plaintiff's  title  to  sue. 

It  is  said  that  this  is  a  case  of  hardship ;  but  if  the 
Defendant  had  been  aggrieved  he  might  have  applied 
to  the  Court  of  Chancery  for  an  injunction,  which 
would  have  been  granted  if  lie  had  discharged  himself 
by  paying  the  money  over. 

BosANQUET  J.  I  think  the  Plaintiff  is  entitled  to  judg- 
ment. Two  points  have  been  discussed :  one,  whether 
an  official  assignee  is  subject  to  the  same  liability  as  an 
assignee  appointed  by  the  creditors;  the  other,  whether 
there  are  any  special  circumstances  in  this  case  to  pre- 
vent the  Plaintifi^s  recovery. 

.  The  first  point  was  decided  upon  the  former  discussion 
of  this  cause,  {b) 

Upon  the  second,  it  is  contended  that  the  Plaintiff  has 

(a)  4  Campb.  S81.  (6)  See  anU,  10  BingK  106. 
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acquiesced  in  the  appointment  of  the  Defendant  as  offi-        1835. 
cial  assigned,  and  is,  therefore,  estopped  to  sue.     The 
circumstances  on  which  the  inference  of  acquiescence  is  ^ 

founded,  are  out  of  the  question,  for  the  verdict  discloses       Clark. 
&cts  which  prove  that  the  Plaintiff  was  not  the  subject 
of  the  bankrupt  laws.    But,  independently  of  that,  the 
circumstances  are  not  such  as  to  warrant  the  inference 
of  an  acquiescence. 

Then,  the  Defendant  was  appointed  official  assignee 
by  the  commissioner  in  the  ordinary  course ;  he  accepted 
the  appointment,  subject  to  its  liabilities,  which  are  the 
same  as  those  of  an  ordinary  assignee ;  among  them,  that 
of  being  sued,  if  the  party  against  whom  the  commission 
issues  be  not  the  subject  of  the  bankrupt  laws ;  and  an 
ordinary  assignee  is  liable  to  be  sued  without  any  pre- 
vious demand,  if  the  commission  be  superseded.  There 
can  be  no  pretence  for  releasing  the  Defendant  from  such 
a  liability.  When  it  is  found  that  the  Plaintiff  is  not 
subject  to  the  bankrupt  laws,  to  whose  use  can  the  De- 
fendant hold  the  money  he  has  received  under  the  com- 
mission, unless  to  the  Plaintiff''s  ?  We  are  not  at  liberty 
to  draw  inferences  of  fact  from  the  special  verdict,  and 
therefore  I  put  the  case  on  the  ground  that  the  Defend- 
ant is  in  the  same  situation  as  an  ordinary  assignee; 
but  if  we  were  to  draw  inferences,  I  should  say  that  the 
Defendant  has,  by  disclaimer,  rendered  a  demand  pre- 
vious to  action  unnecessary. 

Judgment  for  Plaintiff. 

Park  J.  was  absent  at  Nisi  Prius. 
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iVbo.  21.    Moon  and  Another,   Assignees  of  Fisher,  a 
Bankrupt,  v.  Raphael  and  Another. 

Defendant,  a    'JTROFER  by  the  assignees  of  a  bankrupt  against  a 
sheriff,  who  sheriff,  for  the  conversion  of  goods  of  the  bankrapt 

taken^ex-  ^^^  under  aJL/a.  after  the  issuing  of  the  ^^ 
ecution,  de-  The  declaration  was  in  the  common  form,  and  oon- 
to^p^^tifi  ^*i°ed  no  allegation  of  special  damage. 
asBignees  of  a  The  goods  were  delivered  up  by  the  Defendants  before 
banJorupt,  plea  pleaded,  and  accepted  by  the  Plainti&  without  con- 
of  trover  had  dition,  but  they  continued^  their  action,  with  a  view  to 
been  com-       recover  damages. 

S*"^th^  At  the  trial,  it  appeared  that  Fisher  became  bankrupt 

Plaintiffs  ac  in  July  18S4;  that  the  J!at  was  issued  against  him  J/r- 
cepted  the  nuary  23.  1835;  that  the  goods  had  been  seized  in  the 
out^di."  bankrupt's  house,  under  the Ji.Jh,y  in  Naoember  1834, 
tion :  Held,  and  that  the  sheriff's  officers  had  kept  a  walking  posses- 
that  they  gj^^  ^m  January  23d,  1835,  when  the  messenger  under 
lecover  in  the  the  commission  took  charge  of  the  goods ;  but  the  she- 
action  more  rifpg  officer  did  not  depart,  and  it  was  not  till  the  20th 
damairea  •  at  ^^  February  that  the  Plaintiffs  made  a  formal  demand  on 
all  events^  not  the  sheriff.  In  the  May  following,  they  paid  the  land- 
without  al-  i^^pj  of  the  premises  on  which  the  goods  had  been  lying, 
leging  special  ^  °         .  j    o^ 

damage  in       ^^^«  'Or  a  quarter's  rent  accruing  to  him  at  Lady-dayj 

thedeclar-  which  sum,  together  with  15/.,  the  charge  for  the  mes- 
senger's attendance  from  the  23d  of  January^  they 
sought  to  recover  in  this  action  as  the  consequence  of 
the  conversion  by  the  Defendants. 

On  the  part  of  the  Defendants,  it  was  contended  that, 
the  goods  having  been  delivered  up  and  accepted  before 
the  trial,  the  Plaintiffs  were  entitled  to  no  more  than 
nominal  damages,  in  order  to  secure  them  the  costs  of 
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the  action ;  and  that  evidence  of  the  special  damage 
ought  not  to  have  been  received.  A  verdict  was  there- 
upon taken  for  60/.,  with  leave  for  the  Defendants  to 
reduce  it  to  Is.,  if  the  Court  should  be  of  opinion  that 
special  damages  could  not  be  recovered.     Accordingly, 

Alexander  having  obtained  a  rule  nisi  to  that  effect, 

Talfourd  Serjt.  began  to  shew  cause,  when  the  Court 
called  on 

Alexander  {Butt  was  with  him)  to  support  the  rule. 
This  is  an  action  of  trover,  and  the  declaration  contains 
no  allegation  of  special  damage.  The  Plaintiffs,  there- 
fore, can  claim  no  other  damage  than  for  the  value  of 
the  goods,  or  for  any  injury  which  is  the  necessary 
result  of  the  conversion ;  and  as  the  goods  were  delivered 
to  them  uninjured  before  the  trial,  they  are  entitled  to 
no  more  than  nominal  damages  to  insure  the  costs  of 
the  action.  The  Plainti£&  might,  perhaps,  have  inserted 
in  the  declaration  an  allegation  of  special  or  con- 
sequential damage,  as  in  actions  of  slander  or  libel; 
or,  when  they  accepted  the  goods,  might  have  imposed 
conditions  on  the  Defendants.  In  Sippora  v.  Bassett  (a), 
where  a  plaintiff  in  trover  sought  to  recover  money  paid 
in  order  to  get  possession  of  his  goods,  there  was  a 
special  allegation  of  the  fact :  but  as  the  Plaintiffs  have 
complained  only  of  the  conversion,  and  can  sustain  their 
action  by  proof  of  the  conversion  alone,  the  Defendants 
are  taken  by  surprise,  if  evidence  is  admitted  of  damage 
other  than  that  necessarily  resulting  from  such  con- 
version. The  payment  of  the  rent  in  question,  and 
the  occupation  of  the  premises  by  the  messenger,  is 
by  no  means  a  necessary  consequence  of  the  conversion 

(a)  Sid.  2^5 
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bj  the  Defendants ;  for  a  considerable  portion  of  the 
quarter's  rent  had  accrued  before  the  messenger  sup* 
planted  the  sheriff's  ofiBcer,  and  two  thirds  of  it  before 
the  Plaintifls  formally  demanded  the  goods.  There  is  no 
evidence  that  there  could  have  been  any  apportionment 
of  the  landlord's  claim  to  an  entire  quarter's  rent ;  or 
that  the  Plaintifls  could  have  given  up  possession  of  the 
premises  if  the  goods  had  not  been  on  them. 

The  Court  now  requested  to  hear 

E.  V.  Williams  (who   was   with   Talfourd)^   for  the 
Plaintifis.     The  redelivery  of  the  goods,  even  before 
action,  does  not  preclude  the  Plaintiffs  from  proceeding 
for  damages :  it  is  only  a  circumstance  to  be  taken  in 
mitigation;    and  any  charge  occasioned   by  the  con« 
version  cday  be  recovered  in  the  shape  of  damages.    In 
1  BolL  Abr.  5.  L.  pi.  1.  it  is  laid  down,  ^  Si  home 
prist  mon  chival  et  ceo  clievaucha,  et  puis  ceo  redeliver 
al  moy,  uncore  jeo  poie  aver  cest  action  vers  luy;  car 
ceo  est  un  convercion,  et  le  redelivery  nest  ascun  barr 
del  action  mes  solement  serra  un  mitigacion  de  damages: 
Trin,  S8.  EL  B.   R.  per  Curiam,  en  le  Countess  de 
RuilancTs  case."    So,  in  Syeds  v.  Hay  (a),  BuUer  J.  says, 
"  If  a  person  take  my  horse  to  ride,  and  leave  him  at  an 
inn,  tliat  is  a  conversion ;  for  though  I  may  have  the 
horse  on  sending  for  him,  and  paying  for  the  keeping  of 
him,  yet  it  brings  a  charge  on  me."     And  in  that  case 
the  plaintiff  recovered  as  damages  the  charges  paid  to  a 
wharfinger,  with  whom  the  defendant  had  deposited  the 
plaintiff's  goods.     The  charge  paid  here  was  for  rent; 
but  between  rent  and  wharfage  no  distinction  can  be 
taken.     In  Fishet-  v.  Prince  {b)^  Lord  Mansfield  says, 
**  In  trover  for  money  numbered  or  in  a  bag,  the  Court 

(a)  4  r.  R.  264.  (h)  8  Burr,  1S64. 
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have  ordered  it  to  be  brought  in;  yet  the  jury  may 
give  more  in  damages "—  they  may  allow  interest,  and 
in  some  cases  they  ought" 

In  Gibson  y.  Humphrey  {a\  BayUy  B.  said,  **  the 
oases  have  only  gone  to  the  extent,  that  the  Court  will 
stay  proceedings  on  payment  of  costs,  where  the  de- 
fendant restores  the  chattel  alleged  to  be  converted, 
and  the  Plaintiff  claims  no  special  damage,  and  wfaere» 
if  the  chattel  was  sold,  and  no  dispute  as  to  the  sum  to 
be  recovered,  the  Court  might  interfere :  but  they  can- 
not interfere  if  the  plaintiffs  do  not  agree  as  to  the 
amount."  And  in  Greening  v.  Wilkinson  (6),  Abbo^  C.  J. 
laid  it  down,  that  "  the  amount  of  the  damages  is  for 
the  jury,  who  may  give  the  value  at  the  time  of  the  con- 
version, or  at  any  subsequent  time,  at  their  discretion, 
because  the  plaintiff  might  have  a  good  opportunity 
of  selling  the  goods  if  they  had  not  been  detained." 

In  the  present  case,  when  the  goods  were  redeli- 
vered, a  lien  had  attached  to  them  for  the  landlord's 
rent;  to  that  extent  their  value  was  depreciated,  and 
the  Plaintiffs  were  entitled  to  damages  for  the  deprecia- 
tion, as  much  as  the  party  who  should  seek  damages  in 
trover  for  a  horse,  which,  after  conversion,  might  have 
been  redelivered  in  a  lame  or  mutilated  state. 

If  the  Defendants  had  applied  to  stay  proceedings  on 
payment  of  costs  and  delivery  of  the  goods,  the  Court 
would  not  have  acceeded  to  the  application  without 
imposing  such  terms  as  would  have  ensured  to  the 
Plaindfb  complete  justice,  and  that  could  not  be  attained 
without  indemnifying  the  Plaintiffs  for  all  the  charges 
they  have  incurred  in  consequence  of  the  wrongful  act 
of  the  Defendants.  In  Tucker  v.  Wright  {jc\  Best  C.  J. 
says,  "  Where  complete  justite  can  be  done  by  the  de- 
livery of  a  specific  chattel,  the  Court  will  sometimes 
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interfere  to  stay  proceedings ;  but  there  is  no  instance 
in  which  the  Court  has  interfered  with  the  intention  of 
referring  it  to  the  officer  of  the  Court  to  ascertain  a 
disputed  Talue*  and  to  place  himself  in  the  situation  of 
ajury.** 

TiNDAL  C.  J.  I  think  this  rule  must  be  made  ab- 
solute. This  is  an  action  of  trover  to  recover  damages 
for  the  conversion  of  goods  which  were  delivered  up  by 
the  Defendants*  and  accepted  by  the  Plaintiffs  before 
the  trial  of  the  cause. 

If  the  Defendants  had  come  to  the  Court  to  stay  pro- 
ceedings on  the  delivery  of  the  goods,  the  Plaintiffs  would 
not  have  been  compelled  to  accept  them,  unless  they 
were  in  the  same  plight  as  when  they  were  taken,  and 
no  injury  had  accrued  to  the  Plaintiffs.  But  the  Plain* 
tiffs  have  taken  upon  themselves  to  accept  the  goods 
without  imposing  any  condition  on  the  Defendants,  and 
then  proceed  to  trial,  as  they  had  a  right  to  do,  to  re- 
cover their  costs ;  in  order  to  which,  according  to  the 
practice  of  a  century,  the  jury  may,  under  such  circum- 
stances, give  them  nominal  damages.  But  the  Plaintiffs 
seek  for  more;  and,  though  no  special  damage  has 
been  alleged  in  the  declaration,  and  the  damage  com- 
plained of  is  not  necessarily  incidental  to  the  wrongful 
taking  of  the  property,  they  claim  to  recover  the  amount 
of  rent  paid  in  respect  of  the  premises  on  which  the 
goods  were  detained  for  the  period  during  which  they 
were  under  detention.  If  an  action  of  trespass  had 
been  brought,  such  an  allegation  of  special  damage 
might  perhaps  have  been  sustained;  this,  however,  is 
an  action  of  trover,  and  the  declaration,  which  is  in  the 
common  form,  seeks  only  damages  for  the  detention  of 
goods  which  were  delivered  up  before  the  trial.  But 
it  is  said  that  if  damages  may  be  recovered  in  trover 
where  the  goods  have  been  given  up  before  the  action, 
by  the  stronger  reason  may  a  plaintiff  claim  damages 
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where  iqjury  has  resulted  to  him  from  the  conversion, 
and  restoration  of  the  goods  has  not  been  made  till 
after  the  action  commenced ;  and  many  cases  have  been 
cited  to  that  purpose,  in  all  of  which  I  am  disposed  to 
sgreaw  But  in  all  of  them  the  damage  was  either  an 
injury  to  the  property  converted,  or  the  actual  and 
necessary  consequence  of  the  conversion.  As  in  the 
case  of  the  riding  horse;  the  horse  might  have  been 
deteriorated  by  ill  usage,  or  much  might  depend  on  the 
weight  or  mercy  of  the  rider.  So  in  the  case  of  Syeds 
V.  Hajfj  where  the  plaintiif  could  not  get  his  horse 
without  paying  a  sum  of  money  to  redeem  him,  that 
payment  was  a  necessary  consequence  of  the  conver- 
sion. The  case  of  Gibson  v.  Humphrey  does  not 
much  apply;  it  only  decides  that  the  Court  will  not 
stay  the  proceedings  on  payment  of  costs,  except  in 
cases  where  the  defendant  has  restored  the  chattel 
alleged  to  be  converted,  and  where  the  plaintiif  claims 
no  special  damage ;  or  where,  if  the  chattel  was  sold, 
there  is  no  dispute  as  to  price.  But  the  injury  of 
which  the  Plaintiffs  complain,  not  being  a  damage 
necessarily  consequent  on  the  wrongful  conversion  of 
the  goods,  if  it  could  in  any  shape  fall  within  the 
remedy  of  an  action  of  trover,  ought  at  least  to  have 
formed  the  subject  of  a  special  allegation. 


1835. 


Park  J.  I  am  of  the  same  opinion.  In  Tucker  v. 
Wright  the  Court  refused  to  interfere,  because  the  value 
of  the  goods  had  not  been  ascertained. 


Gaselee  J.  I  had  doubts  at  the  trial  as  to  the  pro- 
priety of  receiving  evidence  of  the  payment  of  the  rent 
in  question  under  the  declaration  in  this  cause,  but 
permitted  the  facts  to  be  proved,  in  order  that  the 
question  might  be  decided  by  the  Court. 

If  the  Defendants  had  moved  to  stay  proceedings  upon 
Y  2 
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restoration  of  the  goods,  the  Court  perhaps  might  have 
refused  to  interfere  unless  the  rent  were  paid.  But  no 
such  application  was  made;  the  Plaintiifs  accepted  the 
goods  unconditionally,  and  they  could  not  properly  give 
evidence  of  the  special  damage;  at  all  events,  not  unless 
some  intimation  of  it  appeared  on  the  declaration. 

Rule  absolute* 


Nov.  23. 


Edginton  v.  Nixon  and  Lamb. 


npHIS  was  an  action  to  recover  the  cost  of  fur- 
nishing booths  for  an  entertainment  at  which  the 
defendants  were  present,  as  they  alleged,  in  the  character 
of  guests  only,  to  Nokes  the  founder  of  the  feast. 

On  the  29th  of  July  the  plaintiif  delivered  a  bill 
against  Nokes  to  the  Defendant  Nixon^  as  Noke^s  at- 
torney ;  but  the  8th  of  August  he  called  on  Nixon  and 
asked  permission  to  look  at  the  bill  he  had  previously 
delivered  :  Nixon  handed  him  the  bill,  when  the  Plain- 
tiff put  it  into  his  pocket,  refused  to  return  it,  and 
walked  off,  making  some  excuse. 

Shordy  afterwards  he  left  with  Nixon  another  bill  for 
the  same  demand,  but  making  Nixon  and  Lamb  the 
debtors  instead  of  NokeSf  and,  upon  their  refusal  to  pay, 
commenced  the  present  action.  Upon  affidavit  of  these 
facts  and  that  the  Defendants  could  not  safely  proceed 
to  trial  without  the  first  bill, 

Wilde  Serjt.,  contending  that  the  Plaintiff  had  been 
guilty  of  a  breach  of  good  faith,  obtained  a  rule  calling 
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on  him  to  shew  cause  why  he  should  not  restore  the  bill 
of  parcels  which  he  obtained  from  Nixon  on  the  8th  of 
August^  and  why  in  the  mean  time  proceedings  should 
not  be  staid. 
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Atcherley  Serjt  shewed  cause  upon  affidavits  which 
gave  a  history  of  the  entertainment,  and  alleged  that  the 
paper  in  question  had  been  lost  since  the  Plaintiff  ob- 
tained it,  but  did  not  materially  impugn  Nixon*s  state- 
ment as  to  the  transaction  of  the  8th  of  August.     And 

Per  Curiam ;  The  PlaintiiF  had  no  right  to  possess 
himself  of,  and  detain  the  Defendant's  evidence.  It  looks 
like  a  spoliation. 

Rule  absolute  to  stay  proceedings  till  Plaintiff 
should  give  a  copy  of  the  bill  to  the  satis- 
faction of  the  prothonotary;  the  copy  to  be 
evidence,  (a) 

See  Bous/leld  v.  Godfrey^  5  Bingh.  418. 


(a)  As  to  the  inspection  of 
documents  belonging  to  an  ad- 
▼ersary^  where  the  holder  is 
rightfully  in  possession,  see 
Pkkering  v.  Noyes,  1  B.  S^  C. 
962.  Beak  r.  Birdy  2  Dow, 
Si  By.  419.  Harris  v.  Hiii, 
1  Dow.  S^  By.  N.  P.  C.  17- 
Morrow  v.  Saunders,  1  B.  S^ 


B.318.  Giffnery.Bayley,5B. 
Moore.  71.  Batcliffe  v.  Bleas^ 
by,  3  Bingh.  148.  ThrelfaU  v. 
Webster,  I  Bingh.  l6l.  PorU 
more  v.  Goring,  4  Bingh.  152. 
Bundle  ▼.  Beaumont,  4  Bingh. 
537.  Bhgg  v.  Kent,  6  Bingh. 
614. 
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Nov.  23.  Ex  parte  Angle. 

Under  the  ANGLEf  who  had  surrendered  himself  on  the  6th  of 

rule  of  HU.  November^  to  the  warden  of  the  Fleet  prbon,  in  dis- 

warden  of  the  charge  of  his  bail  to  an  action  at  the  suit  of  Osbom^  was. 
Fleet  ii  au^  on  the  17th  of  Naoember  consigned  to  the  strong  room 
wnfinf  i^the  ®^  ^®  ^^»  ^^  *  warrant  from  the  Lord  Mayor,  which 
strong  room  Stated  that  he  had  been  charged  before  the  Lord  Mayor 
of  the  priEon,  ^j^jj  feloniously  disposing  o^  and  putting  away  a  forged 
debt  who  has  bill  of  exchange  for  80/.  with  intent  to  defraud  Sir  William 
been  charged    Curtis, 

with  a  felony.  ^jp^^  affidavit  of  the  foregoing  facts,  as  also,  that  the 
warrant  had  been  obtained  on  an  exparte  statement ;  that 
Ar^le  was  not  present  when  it  was  granted ;  that  he  had 
not  yet  been  examined  or  taken  before  the  Lord  Mayor; 
that  he  was  innocent,  and  ready  and  anxious  to  meet  the 
charge ;  that  he  bad  never  meditated  or  attempted  an 
escape ;  and  that  the  room  in  which  he  had  been  con- 
fined apart  from  the  other  prisoners,  was  a  species  of 
dungeon,  small,  damp,  noxious,  and  unwholesome, 

Kelly  obtained  a  rule,  calling  on  the  warden  of  the 
Fleet  to  shew  cause  why  Angle  should  not  be  released 
from  the  strong  room  and  restored  to  the  same  kind  of 
confinement  as  the  other  prisoners  for  debt 

Wilde  Seijt.  shewed  cause  upon  an  affidavit,  which 
stated  that  the  room  in  question  was  dry,  well  ventilated, 
of  a  reasonable  size,  and  as  little  disagreeable  as  a  place 
of  separate  confinement  and  of  complete  security  could  be 
rendered  in  a  prison  like  the  Fleets  which  has  no  accom- 
modation for  criminals ;  that  the  warden  was  authorised 
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by  the  rule  of  HiL  S  6. 2.|  to  provide  such  a  room  for        1  ^3^« 

securing  persons  who  might  attempt  to  escape,  or  had 

been  guilty  of  misdemeanors ;  that  he  could  not,  with       Anolb 

safety  to  the  peace  of  the  prison  or  the  convenience  of 

the  other  prisoners,  allow  a  person  charged  with  a  felony 

to  associate  with  those  who  were  only  prisoners  for  debt; 

that  upon  an  average  upwards  of  3000  persons  went  in 

and  out  of  the  prison  every  day,  and  that  such  persons 

as  well  as  the  prisoners  for  debt  must  be  subjected  to 

new  restraints,  if  the  applicant  could  not  be  confined 

apart.    An  offer  however  had  been  made  to  place  him 

under  less  restraint  if  he  would  find  security  for  his 

debts. 

One  of  the  secondaries,  who  had  inspected  the  room 
in  question,  confirmed  the  statement  of  the  warden  as  to 
the  nature  and  condition  of  the  apartment 

By  4  G.  4.  a  64.  s.  10.,  rule  6.,  it  is  enacted  that  <*  the 
prisoners  of  each  sex  shall  be  divided  into  distinct 
classes,  care  being  taken  that  the  prisoners  of  the  fol- 
lowing classes  do  not  intermix  with  each  other:  —  In 
gaols,  first,  debtors,  and  persons  confined  for  contempt 
of  court  on  civil  process ;  second,  prisoners  convicted 
of  felony ;  third,  prisoners  convicted  of  misdemeanors ; 
fourth,  prisoners  committed  on  charge  or  suspicion  of 
felony:"  and  that,  "if  the  keeper  shall  at  any  time 
deem  it  improper  or  inexpedient  for  a  prisoner  to  asso- 
ciate with  the  other  prisoners  of  the  class  to  which  he  or 
she  may  belong,  it  shall  be  lawful  for  him  to  confine 
such  prisoner  with  any  other  class  or  description  of  pri- 
soners, or  in  any  other  part  of  the  prison,  until  he 
can  receive  the  directions  of  a  visiting  justice  thereon." 

It  was  urged  that  the  applicant  himself  might,  if 
innocent,  dispose  of  the  charge  against  him  by  applying 
for  a  habeas  corpus. 

Kelfy  and  Htmfrey  in  support  of  the  rule.  The  rule 
of  HiL  3  Geo.  2.,  clause  7.,  is  as  follows :  — •"  That  the 
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18d5.        warden  shall,  with  all  conTenient  speed,  make  and  pro- 

vide  a  confined  room  or  dungeon  in  the  wards  as  it  was 

aJql^  before  the  great  fire  of  London^  for  the  confinement  of 
persons  endeavouring  to  make  their  escape,  or  guilty  of 
any  other  misdemeanor,  that  the  general  quietness  land 
liberty  of  rest  of  their  fettow  prisoners  may  not  be  re- 
strained or  suffer  thereby." 

Under  that  rule  the  warden  has  no  authority  to  con- 
fine any  prisoner  in  the  strong  room,  unless  be  has  en* 
deavoured  to  make  an  escape,  or  is  guilty,  that  is, 
convicted,  of  a  misdemeanor.  The  applicant  does  not 
fall  within  either  of  those  descriptions,  and  therefore 
ought  not  to  be  separated  from  the  other  prisoners  upon 
the  mere  speculation  of  a  possible  inconvenience.  It 
is  not  incumbent  on  him  to  incur  the  expence  of  a 
habeas  corpus :  the  prosecutor  ought  to  proceed  with  his 
charge:  and  if  the  applicant  is  to  be  confined  till  the 
prosecutor  does  so,  it  may  be  in  the  power  of  any  person 
to  consign  a  debtor  to  the  strong  room,  for  an  indefinite 
period,  upon  a  false  and  malicious  charge,  which  he  has 
no  intention  to  prosecute  in  earnest. 

TiNDAL  C.  J.  I  am  not  sorry  this  question  has  been 
brought  before  the  Court,  for  it  is  our  duty,  and  it 
would  be  a  satisfaction  to  us,  to  interpose  on  behalf  of 
a  prisoner  if  it  appeared  he  had  been  subjected  to 
severities  or  coercion  more  than  were  necessary  for  his 
safe  custody  and  the  due  regulation  of  the  prison. 

The  question  is,  whether  upon  this  occasion,  with  a 
view  to  the  safe  custody  of  the  applicant,  and  the  liberty 
and  enjoyment  of  the  other  prisoners,  more  has  been 
done  than  was  necessary :  and  I  think  the  warden  has 
not  done  more  than  the  occasion  called  for. 

Great  stress  has  been  laid  on  the  rule  of  HiL  3  Geo,  2. 
with  respect  to  the  dungeon  or  strong  room  which  the 
warden  is  required  to  provide.  By  that  rule  the  warden 
is  to  provide  a  confined  room  or  dungeon  in  the  wards 
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their  escape,  or  guilty  of  any  other  misdemeanor ;  and        

the  reason  given,  is,  "that  the  general  quietness  and  J^  par  e 
liberty  of  the  rest  of  their  fellow  prisoners  may  not  be 
restrained  or  suffer  thereby."  The  rule  then  goes  on 
further  to  declare,  "  that  a  confined  room  was  provided 
according  to  the  said  last-mentioned  order,  and  that  the 
same  is  boarded,  wholesome,  and  dry :  *'  and  we  have 
it  from  the  officer  of  the  Court  that  such  Is  the  con- 
dition of  the  room  at  the  present  time.  The  only 
question,  therefore,  is,  whether  more  has  been  done  by 
the  warden  than  the  occasion  required. 

One  of  the  grounds  on  which  by  the  rule  of  G.  2., 
the  warden  is  authorised  to  resort  to  confinement  in 
the  strong  room,  is,  an  endeavour  to  escape.  And  the 
question  upon  that  is,  whether  the  warden  is  to  wait 
till  a  prisoner  has  made  an  actual  attempt  to  escape,  or 
whether  he  may  act  upon  circumstances  which  render 
such  an  attempt  a  more  probable  occurrence. 

The  applicant  is  a  prisoner  confined  in  the  first  in- 
stance for  debt ;  he  is  afterwards  charged  with  a  felony, 
and  a  warrant  is  transmitted  to  the  warden  apprising 
him  of  the  charge.  A  party  under  such  a  charge 
stands,  as  to  his  desire  of  escape,  in  a  situation  very 
difierent  from  that  of  a  prisoner  for  debt.  That  is  an 
observation  that  would  occur  not  to  the  warden  alone, 
but  to  any  person  of  ordioary  intellect.  Now  the  rule 
of  G.  2.,  after  giving  authority  to  guard  against  escape, 
goes  on  to  provide,  that  the  general  quietness  and  liberty 
of  the  rest  of  the  prisoners  may  not  be  restrained  or 
suffer  thereby. 

If  the  applicant,  after  such  a  charge  has  been  made 
against  him,  is  to  remain  with  the  other  prisoners,  it 
must  be  considered  whether  the  warden  is  to  appoint  a 
person  to  watch  him  constantly,  or  to  coerce  the  other 
prisoners,  and  the  3000  persons  who  are  stated  to  have 
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1835.  ingress  and  ^ress  daily,  by  stricter  rules,  in  order  to 
*"~'~^*  escdude  the  applicant's  chance  of  escape.  But  that  is 
An^b.  ^^^  ^^  ^"^y  gpottod  on  which  the  warden  has  pro- 
ceeded; for  it  appears  by  the  affidavit  that  the  other 
prisoners  would  feel  indignant  at  the  presence  of  such 
an  associate,  and  that  his  exclusion  is  necessary  for  the 
tranquillity  of  the  prison.  It  appears,  therefore,  that 
the  warden  has  acted  on  that  part  of  the  rule  of  Geo*  2. 
which  prescribes  that  the  general  quietness  and  liberty 
of  the  rest  of  the  prisoners  may  not  be  restrained  or 
suffer. 

And  there  is  the  less  reason  for  the  Court  to  interfere, 
when  a  notice  from  the  applicant  to  the  prosecutor  on 
the  criminal  charge  would  probably  bring  that  proceed- 
ing to  an  issue.  I  think  that  there  has  been  no  un- 
reasonable duress  under  the  circumstances,  and  that 
therefore  this  rule  should  be  discharged. 

Park  J.  I  am  of  the  same  opinion ;  the  words 
^^  guilty  of  misdemeanor  "  in  the  rule  of  Geo.  2.  are  not 
confined  to  a  guilt  ascertained  by  conviction,  but  are 
applicable  to  any  misconduct  committed  within  the 
prison.  But  I  think  it  would  have  been  improper  to 
place  with  prisoners  confined  for  debt  a  person  against 
whom  there  is  a  warrant  on  a  charge  of  felony ;  and  that 
this  is  not  a  case  to  which  the  rule  of  Geo.  2.  applies. 

Gaselee  J.  The  rule  of  Geo.  2.  does  not  preclude 
the  warden  from  confining  in  the  strong  room  of  the 
prison  any  person  who  may  be  placed  in  such  circum- 
stances as  to  render  such  a  precaution  necessary,  but 
provides,  that  persons  guilty  of  misdemeanors  within 
the  prison  or  endeavouring  to  escape  may  be  there 
secured. 

The  warden  is  responsible  for  debts  to  n  very  serious 
amount,  and  it  is  necessary  that  he  should,  subject  to 
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the  superintendence  of  this  C!ourt,  exercise  a  discretion        18.S5. 

as  to  the  security  and  due  management  of  persons  con«       

fined.  ^,*P^ 

Angle. 

I  thmk  he  cannot  be  charged  with  any  excess  of 
precaution  in  this  case,  and  the  less  so,  after  the  offer 
he  tnade  to  the  applicant^  of  a  mitigated  confinement  if 
proper  security  were  given  for  the  Defendant's  debts. 

Rule  discharged. 


Mason,  Demandant ;  Sadler,  Tenant.  Nov.  24. 

TN  this  writ  of  right  issue  was  joined  on  the  17th  of  Demandant 

July  1834,  and  the  grand  assise  was  sworn  at  the  hanng 
Guildford  assizes  the  3 1st  of  July  1834.     Notice  of  trial  p'^ceed  to 
was  given  for  the  Summer  assizes,  1835;  but  the  de-  trial  pursuant 
mandant  having  omitted  to  proceed,  ^  notice,  m 

right,  the 
Channell  obtained  a  rule  nisi  for  entering  up  judgment  Court  allowed 

as  in  case  of  a  nonsuit:  against  which,  judgment  to 

he  entered  as 
in  case  of  a 
S.  B.  Harrison^  who  shewed  cause,  advanced  as  an  nonsuit ; 

excuse  for  not  proceeding  to  trial,  that  the  demandant's  holding  in- 

attorney  had  discovered,  when  it  was  too  late,  that  the  excuse  of  the 

knights  ought  to  have  been  resworn  at  the  Spring  as-  Demandant's 

sizes  1835.  TT/^''^*' 

he  did  not 

know  till  too 

The  Court  held  this  excuse  insufiicient;  but  expressing  late,  that  the 

some  doubt  whether  the  statute  14  G.  2.  c.  15.,  which  knightsought, 

provides  for  entering  judgment  as  in  case  of  a  nonsuit,  cumstances 

extends  to  writs  of  right,  (see  Denman  v.  Bull  [a\)  to  have  heen 


resworn. 


Channell  referred  to  Almgill  v.   Bradshaw  (i),  and 
Newman  v.  Goodman  (c),  as  authorities  in  point. 

(a)  3  Bingh.  499-  (c)  2  W.  Bl.  1093. 

lb)  I  B.^  P.  103. 
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1835. 

Mason, 

Demandant ; 

Sadler, 

Tenant. 


Per  Curiam.  It  seems  in  some  degree  doubtful. 
But  as  the  matter  will  appear  on  record,  the  rule  may 
be 

Absolute. 


Nov.  24. 


Finch  v.  Brook. 


In  debt  for  TTO  debt  in  the  county  court  of  CambridgesJiire^  the 

goods  sold^  Defendant  pleaded  nil  debet  except  as  to  1/.  125.  5d. 

except  as  to  parcel  of  the  demand,  and  as  to  that  sum  a  tender. 

1/.  12*.  5A,  Upon  issue  joined,  the  jury  found  that  the  Defendant 

a'tender  •  the   ^^^  °*^^  ^^^  ^"^  P*^^  ^^  ^^  money  demanded,  except  as 
jury  in  a  to  1/.  I2s,  Sd.  parcel  of  the  demand,  and  as  to  that  sum, 

county  court    ^^  offer,  upon  which  they  prayed  the  advice  of  the  Court, 
being  ignorant  whether  or  not  it  amounted  to  a  tender. 

The  Court  below  gave  judgment  for  the  Defendant; 
but  that  judgment  having  been  reversed  on  error,  by 
this  Court,  who  held  that  the  offer  described  in  the  spe- 
cial verdict  did  not  amount  to  a  tender  (a), 


having  found 
that  the  De- 
fendant did 
not  owe  any 
thing  except 
as  to  the 
lU  12*.  5d., 
and  as  to  that, 
certain  facts 
upon  which 
they  prayed 
the  judgment 
of  the  Court,   for  the  Plaintiff  with  his  costs  in  the  Court  below,  and 


Stephen  Serjt.  obtained  a  rule,  calling  on  the  Defendant 
to  shew  cause  why  judgment  should  not  be  entered  up 


which  was 

given  for  the 

Defendant  in 

the  court 

bdow,  and 

reversed  on 

error.  Held, 

that  upon 

Plaintiff  re. 

leasing  damages  the  court  of  error  might  enter  judgment  for  the  Plaintiff  for 

1/.  12«.  5d.,  with  the  costs  of  the  proceeding  in  the  court  below. 


why  the  prothonotary  should  not  tax  those  costs.  He 
relied  on  Gildart  v.  Gladstone  (i),  where,  upon  a  special 
verdict  in  assumpsit^  jucigment  having  been  given  in  the 
Court  of  Common  Pleas  for  the  plaintiffs  below,  which 
judgment  was  reversed  upon  error  in  the  Court  of  King's 
Bench,  it  was  held  that  the  defendant  below  was  entitled 


(a)  See  1  Neio  Ctues,  253. 


(b)  12^0*^,668. 
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in  ihe  Court  of  Error,  not  only  to  judgment  of  acquittal        1835. 
but  also  to  the  costs  of  his  defence  in  the  Court  below ; 
being  the  same  judgment  which  the  Court  below  ought 


Finch 
to  have  given.  Brook. 


Buit  shewed  cause.  Upon  a  writ  of  false  judgment 
this  Court  has  no  jurisdiction  to  enter  up  judgment  for 
costs  in  the  court  below;  for  there  is  no  removal  of 
an  original  record  on  which  the  judgment  might  be 
entered,  but  a  mere  transcript  of  the  proceedings.  Even 
if  the  Court  have  the  jurisdiction,  they  can  only  ex- 
ercise it  where  there  is  a  finding  by  the  jury  to  warrant 
the  judgment  required.  The  Court  can  only  give  the 
same  judgment  as  the  court  below  had  authority  to 
give;  Denn  d.  Mellor  v.  Moore,  {a)  But  the  court  below 
could  not  supply  the  want  of  a  finding  by  the  jury. 
Here,  if  the  jury  can  be  taken  to  have  found  that  there 
was  no  tender,  that  is  the  whole  of  their  finding;  they 
have  not  found  any  precise  sum  to  be  due  to  the  Plain- 
ti£^  nor  is  there  even  a  finding  in  the  alternative  of 
nominal  damages  for  the  detention  of  any  debt.  With- 
out such  a  finding,  there  is  no  fact  on  record  to  warrant 
a  judgment  for  the  Plaintiff.  The  Court  cannot  intend 
that  any  debt  is  found  to  be  due.  [Tindal  C.  J.  If  it 
is  a  necessary  intendment  we  are  bound  to  make  it] 
In  Gildart  v.  Gladstone  there  was  finding  in  the  altern- 
ative for  the  defendant.  [^Tindal  C.  J.  Here  there  is 
an  alternative,  though  not  in  the  usual  form.]  In 
Denn  d.  Mellor  v.  Moore  the  Court  left  the  party  to 
enter  up  judgment  at  his  own  risk.  Here  there  is  no 
finding  for  the  Plaintiff,  and  if  the  Court  supply  a  find- 
ing, the  judgment  will  be  ill  on  error. 

TiNDAL  C.  J.  It  appears  to  me  on  general  prin- 
ciples and  on  the  authority  of  Gildart  v.  Gladstone^  that 

(a)  IB.  S^ P. SO. 
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1835.  this  Court  is  bound  to  give  such  judgment  on  a  writ  of 
fiJse  jodgmeot  as  the  justice  of  the  case  requires:  and 
the  only  question  now  is,  whether  this  record  is  in  such 
a  state  that  we  can  give  judgment  for  the  sum  which  is 
admitted  to  be  due.  The  plaintiff  demands  a  sum  for 
the  price  of  goods  sold.  The  defendant  pleads  nil  debet 
except  as  to  1/.  125.  Bd»  parcel  of  the  demand,  and  as 
to  that  sum,  a  tender;  and  the  jury  find  that  the  defend- 
ant does  not  owe  any  part  of  the  money  demanded  ex- 
cept as  to  the  sum  of  1/.  i2s.  5d^  and  as  to  that  sum  an 
offer  made  by  the  defendant's  attorney  under  the  special 
circumstances  found  by  the  jury :  leaving  the  C!ourt  to 
decide  whether  or  not  the  facts  stated  amount  to  a 
tender.  The  question  came  before  this  C!ourt  upon  a 
writ  of  false  judgment,  and  upon  the  argument  then 
heard,  we  thought  the  facts  stated  did  not  shew  a  tender. 
The  case,  therefore,  stands  thus;  that  as  to  all  the 
demand,  except  12.  \2s.  5d.  nothing  is  due ;  and  that  as 
to  12.  I2s.  5d.  which  is  admitted  to  be  due  unless  there 
has  been  a  tender,  there  has  been  no  tender. 

It  is  objected  that  the  jury  have  not  found  the  12.  I2s.  Sd* 
to  be  due.  The  answer  is,  that  there  was  no  occasion  for 
such  a  finding,  the  existence  of  the  debt,  if  there  were  no 
tender,  being  admitted  on  record.  I  agree  that  in  strict 
form  the  jury  should  have  found  Is*  nominal  damages  for 
detention  of  the  debt,  but  the  omission  to  find  damages 
and  costs  may  be  aided  by  a  release.  In  BetdhavCs 
case{a\  Marsh  brought  a  writ  of  annuity  against  Beni* 
ham,  and  the  parties  came  to  issue,  which  was  tried  for 
the  plaintifi^  and  found  the  arrearages,  &c.,  but  the  jury 
did  not  assess  any  damages  or  costs ;  which  verdict  was 
imperfect,  and  could  not  be  supplied  by  writ  of  enquiry 
of  damages;  but  the  plaintiff  released  his  damages  and 
costs;  and  thereupon  had  judgment;  upon  which  the  de- 

(a)  n  Rep.  56  a. 
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fendaot  broagfat  a  writ  of  error,  and  assigned  the  error        1835. 

aforesaid,  sciL  the  insufficiency  of  the  verdict :  sed  judi^        

cium  affirmaturj  because  the  plaintiff  had  released  his  '^^^ 

damages  and  costs,  which  was  for  the  defendant's  benefit:       Bbook. 
and  the  same  position  is  to  be  found  in  2  ItolL  Abr.  722. 
{.SO. 

If  therefore  the  plaintiff  will  release  the  damages  of 
Is.  there  is  a  perfect  finding  on  tliis  record  involving  a 
necessary  intendment  that  1/.  125.  Bd.  is  due  to  the 
plaintiff.  If  on  a  plea  of  nil  debet  the  jury  had  merely 
found  that  a  certain  sum  was  owing  from  the  defendant, 
without  any  further  finding  for  the  plaintiff,  perhaps  the 
Court  would  not  have  interfered ;  but  here  where  the 
defendant  has  admitted  the  plaintiff  to  be  entitled  to  a 
certain  sum  if  there  were  no  tender,  and  the  finding  of 
the  jury  establishes  that  there  was  no  tender,  I  think  we 
may  direct  judgment  to  be  entered  up  for  the  amount, 
the  plaintiff  releasing  the  damages. 

Park  J.  concurred. 

Gaselee  J.  It  appears  to  me  that  the  record  is 
perfect.  It  commences  with  a  declaration  for  a  certain 
debt;  the  Defendant  says  that  as  to  all  but  1/.  I2s.  5d. 
he  is  not  indebted;  and  as  to  the  1/.  I2s.  5d.  alleges  a 
tender.  The  jury  negative  the  existence  of  any  debt 
beyond  the  1/.  125.  5(/.,  and  find  special  circumstances* 
with  respect  to  the  tender  of  that  sum.  The  Court  have 
decided  that,  under  these  circumstance,  there  was  no 
tender ;  a  sum  of  1/.  ]  2s.  Sd,^  therefore,  is  admitted  on 
record  to  be  due,  and  for  that  sum  the  Plaintiff  is 
entitled  to  judgment. 

BosANgUET  J.  The  simple  question  on  this  record  was, 
whether  there  had  been  any  tender  of  the  1/.  I2s.  5d,f 
which  was  admitted  to  be  due  unless  a  tender  had  been 
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made:  the  rest  of  the  claim  was  denied.  The  Court 
were  of  opinion  that,  upon  the  facts  found,  there  had 
been  no  tender ;  consequently  it  stands  admitted  on  the 
record  that  a  sum  of  ]/.  125.  5d.  is  due  to  the  Piaintifl^ 
and  to  that  extent  there  must  be  judgment  for  the 
Plaintiff. 

Rule  absolute. 


June  12.  Pearce  V.  ViNCENT  and  Others. 

and 
Wilcox  and  Others  v.  Vincent  and  Others. 


'DY  order  of  the  Master  of  the  Rolls,  Uie  following 
case  (having  already  been  argued  in  the  Cpurt  of 


Lands  were 
devised  to 

with  power  to  Exchequer)  (a)  was  submitted  for  the  opinion  of  this. 
Court:  — 


make  an  ap- 
pointment  in 
fee  to  such 
person  of  the 
name  of 
Pearee,  as 
T.  P.  should 
adopt;  also 


Richard  Pearce^  the  testator  in  this  cause,  being  at 
the  date  of  his  will  hereinafter  stated,  and  thence  until 
and  at  the  time  of  his  decease,  seised  in  fee  of  certain 
freehold  and  copyhold  estates  in  the  counties  of  Hfr^nef 
and  Leicester^  and  at  Westminster^  and  JRus/iden  in  t(ie 
to  grant  leases  ^Qp^jy  oi  Northampton^  by  will  bearing  date  the  SOjth  of 
years;  in  March  1813,  duly  executed  and  attested,  gave,  devised^ 
default  of  g^j  bequeathed  such  freehold  and  copyhold  estates  at 
remainder  in     ^V^stminster    and    Rushden    unto    his    cousin,    Thomas 

fee  to  the  next 

and  nearest  of  kin  of  testator  at  the  time  of  his  death.  At  that  time  T.  P.  a  first 
cousin  of  the  testator^  was  also  his  nearest  of  kin^  and  he  made  no  appointnent 
under  the  will.  The  testator  had  other  first  cousins^  hut  they  were  the  children 
of  younger  brothers  of  T.  P/s  father :  Held^  that  the  ultimate  limitation  in  fee 
vested  in  T.  P. 


(a)  See  I  Cro.  6^  Mee.  50d. 
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Peanx^  his  heirs  and  assigns,  upon  trust  to  sell  and  1855. 
dispose  of  the  same  and  apply  the  money  arising  from 
such  sale  in  payment  of  debts  and  legacies  in  aid  of  his 
personal  estate ;  and  gave  the  surplus  of  such  purchase 
monies,  if  any,  unto  his  said  cousin,  T.  Pearce^  his  exe« 
tutors,  administrators,  and  assigns,  to  and  for  his  and 
their  own  use  and  benefits  and  the  testator  devised 
to  Mary  Heygaie  during  her  natural  life  one  clear 
yearly  annuity  of  200/.,  to  be  issuing  and  payable  out 
of  all  and  every  his  freehold  and  copyhold  estates  not 
thereinbefore  by  him  devised  to  his  said  cousin,  T» 
Pearce : 

And  subject  to  the  payment  of  the  said  annuity,  and 
all  and  every  other  annuity  contained  in  that  hut  will,  or 
any  codicil  to  be  added  thereto,  and  also  under  and 
subject  to  the  directions,  payments,  powers,  provisos, 
conditions,  and  declarations  thereinafter  expressed  and 
contained  concerning  the  same,  the  testator  gave,  de», 
vised,  and  bequeathed  his  manors  in  the  counties  of 
Hertford  and  Northampton^  and  also  all  and  every  his 
lands,  real  estates,  and  hereditaments,  both  freehold 
and  copyhold,  situate  and  being  in  the  several  counties 
of  Hertford^  Leicester^  and  Northampton  (except  the 
Westminster  and  Rushden  estates  before  devised,  and  the 
advowson  of  the  church  or  rectory  of  Husband^s  Bos- 
worth  in  the  will  mentioned,  and  the  presentation  there^ 
to),  or  elsewhere  the  same  might  be  situated,  unto  his 
said  cousin  T.  Pearce  and  his  assigns  ^r  and  during 
the  term  of  his  life : 

And  the  testator  gave,  devised,  and  bequeathed  all 
his  said  manors  and  his  advowson  of  the  parish  church 
or  rectory  of  Husband^s  Bosworth  aforesaid,  with  its  ap** 
purtenances,  and  all  his  lands  and  hereditaments,  situate 
in  the  said  counties  of  Hertford^  Leicester^  and  North" 
ampUm^  and  elsewhere,  with  their  appurtenances,  and 
all  his  stocks,  funds,  and  securities  for  money,  and  all 
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1835.  and  singular  other  his  real  and  personal  estate  (save 
and  except  as  thereinafter,  or  by  any  codicil  to  be 
added  to  his  said  will,  was  specially  bequeathed  or  men- 
tioned), and  also  all  his  copyhold  lands  and  heredita- 
ments, situate  in  the  said  several  counties  or  wheresoever 
else  the  same  might  be  situate  (except  the  WeOminsier  and 
Bushden  estates  thereinbefore  devised), — subject,  never- 
theless, to  the  life  estate  thereinbefore  given  to  his  said 
cousin  T.  Pearce  of  and  in  the  said  manors  and  manorial 
rights,  lands,  hereditaments,  freeUold  and  copyhold  es- 
tates, and  to  the  payment  of  the  said  annuity  of  200/.  to 
Maty  Heygate^  and  of  all  and  every  other  annuity  con- 
tained in  that  his  will  or  any  codicil  to  be  added  there- 
to,-—to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes,  and  with,  under,  and  subject  to  the  powers, 
provisos,  conditions,  declarations,  and  agreements  there- 
inafter mentioned,  expressed,  and  declared,  and  herein- 
after stated : 

And  in  case  such  person  as  thereinafter  was  men- 
tioned, as  the  testator's  cousin  T.  Pearce  should  approve 
of  or  adopt,  should  be  under  the  age  of  twenty-one  years 
at  the  decease  of  the  testator's  cousin  T.  Pearce^  the 
testator  gave  an  annual  sum  of  200/.  to  be  applied  for 
and  towards  the  maintenance  and  education  of  any 
person  being  a  male  relation  of  the  testator,  of  the 
name  of  Pearce^  whom  the  said  T.  Pearce  should  ap- 
prove of  and  adopt,  and  should  signify  the  same  in . 
writing  under  his  hand, — which  the  testator  did  thereby 
authorise  and  direct  the  said  T.  Pearce  to  do  as  soon 
after  the  testator's  decease  as  he  could,  conveniently,  — 
fi*om  the  time  of  his  said  cousin  T.  Pecuc^^  decease,  until 
such  person  should  have  attained  the  age  of  twenty-one 
years: 

And  from  and  after  the  decease  of  the  testator's 
cousin  T,  Pearce^  the  testator  devised  all  and  singular 
the  said  premises,  as  well  his  real  estate  as  personal  as 
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all  accumulations  thereof,  to  such  of  the  testator's  re» 
lations  of  the  uame  of  Pearce  (being  a  male)  as  his 
cousin  T.  Pearce  should  by  any  deed  or  writing,  signed 
by  him  in  the  presence  of  two  subscribing  witnessess,  or 
by  his  last  will  and  testament  in  writing  by  him  to  be 
executed  in  the  presence  of  three  or  more  credible 
witnesses,  give,  devise,  or  bequeath  or  nominate  or 
appoint  the  same  to ;  and  in  default  of  any  such  gift, 
devise,  bequest,  or  nomination,  or  appointment  by  the 
testator^s  cousin  T.  Pearce^  to  or  in  favour  of  any  such 
male  relation  of  the  testator,  of  the  name  of  Pearce  as 
aforesaid,  then  the  testator  devised  the  said  estates  and 
premises  to  such  of  the  testator's  relations  of  the  name 
of  Pearce^  being  a  male,  as  the  said  71  Pearce  should 
approve  of  or  adopt  for  the  purposes  of  education  as 
aforesaid,  if  he  should  be  living  at  the  time  of  the 
decease  of  the  testator's  cousin  T.  Pearce^  and  his  heirs, 
executors,  administrators,  and  assigns  for  ever : 

And  in  case  the  testator's  cousin  T.  Pearce  should 
not  have  approved  or  adopted  any  such  male  relation 
of  the  testator,  as  aforesaid,  or  in  case  he  should 
have  made  such  approval  or  adoption  of  any  such 
male  relation  of  the  testator,  and  there  should  not  be 
any  such  male  relation  living  at  the  time  of  the  de- 
cease of  the  testator's  cousin  T.  Pearce^  then  the  testator 
devised  the  said  estates  and  premises  unto  {he  next  and 
neareit  relation  or  nearest  of  kin  of  the  testtUor  of  the 
name  of  Pearce,  being  a  male^  or  the  elder  of  such  male 
relations  in  case  there  should  be  more  than  one  of  equal 
degrg^^  nho  should  be  living  at  the  testator's  decease,  his 
heirs,  executors,  administrators,  and  assigns,  for  ever: 
and  as  to  the  testator's  advowson  or  rectory  of  Hus- 
band's Bosworthf  the  testator  gave  the  first  and  next 
presentation  to  the  same  rectory  which  should  happen 
after  his  decease  unto  certain  persons  therein  mentioned 
in  succession ;  and  in  case  none  of  them  should  choose 
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to  present  themselves  or  declare  their  intention  of  so 
doing  by  the  time  allowed  them  as  therein  mentioned 
or  should  refuse  the  same,  such  refusal  to  be  declared 
as  therein  mentioned,  then  the  testator  directed  that 
the  presentation  to  his  rectory  or  living  of  HusbaniTs 
Bomorth  should  at  ail  times  go  and  belong  to  his 
cousin  Tn  Pearcey  whenever  the  said  rectory  should  be- 
come vacant,  to  present  to  at  all  times  during  the  life 
of  the  said  71  Peearce. 

The  testator  gave  all  his  plate,  books,  and  pictures, 
household  goods,  bed,  bedding,  linen,  and  household 
furniture  at  Husband!s  Bomorth  and  Starmicky  in  his 
wUl  mentioned,  or  elsewhere,  to  his  executors,  in  trust 
to  permit  and  suffer  his  cousin  T.  Ptarce  to  have,  use, 
and  enjoy  the  same  during  his  life,  and  after  his  de- 
cease then  in  trust  for  the  person  who  should  succeed 
to  <Mr  inherit  the  testator^s  real  estates  under  and  by 
virtue  of  his  will : 

And  the  testator  declared  his  mind  and  will  to  be, 
and  he  did  thereby  order  and  direct  his  cousin  T.  Pearce 
to  pay  and  apply  so  much  of  the  rents  and  profits  of 
the  said  estates  so  given,  devised,  and  bequeathed  by  the 
testator,  to  him  for  his  life  as  aforesaid,  not  exceeding  the 
annual  sum  of  200/.,  as  he  in  his  judgment  and  discretion 
should  think  proper,  for  and  towards  the  maintenance 
and  education  of  such  person,  being  a  male  relation  of 
the  testator,  of  the  name  of  Pearce^  whom  his  cousin 
should  approve  of  and  adopt  in  manner  aforesaid,  in  case 
such  male  relation  should,  at  the  time  of  his  adoption 
by  the  testator's  cousin,  be  a  minor  under  age,  until  such 
|)erson  should  have  attained  his  age  of  twenty-one  years  \ 
and  to  lay  out  and  invest  the  residue  of  the  said  annual 
sum  of  200/.  (not  expended  in  such  maintenance  and 
^edttcation)  at  interest,  to  accumulate  in  the  name  of 
ihe  testator's  cousin  T.  Pearce^  in  some  of  the  public 
iiinds,  or  upon  government  or  real  securities,  during  the 
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minority  of  such  male  relation  of  the  name  of  Pearce; 
and  the  testator  declared  and  directed  that  his  cousin 
T.  Pearce^  his  executors  and  administrators,  should 
stand  seised  of  such  accumulationsi  in  trust  for  the 
benefit  of  such  male  relation  of  the  name  of  Pearce^ 
and  the  same,  with  the  dividends  and  interest,  should 
be  assigned  to  him  at  such  times  and  in  such  proportions 
after  he  should  have  attained  his  age  of  twenty-one  years 
as  the  testator's  cousin  T.  Pearce^  his  executors  or  ad- 
ministrators, should  think  most  to  his  advantage ;  and 
in  case  of  his  death  before  attaining  twenty-one  years  of 
age,  then  in  trust  for  the  benefit  of  such  male  relation  of 
the  testator  of  the  name  of  Pearce  as  should,  upon  the 
decease  of  the  testator's  cousin,  become  entitled  to  the 
testator's  estates  by  virtue  of  his  will:  and  in  case  such 
male  relation  of  the  testator,  of  the  name  of  Pearce^  so 
approved  of  and  adopted  by  his  cousin  T.  Pearce  as 
aforesaid,  should,  in  the  lifetime  of  his  cousin,  attain 
twentyrone  years  of  age,  then  the  testator  willed  and 
directed  his  cousin,  during  his  life,  to  pay  and  allow 
out  of  the  rents  and  profits  of  the  estates  so  devised  to 
him  for  his  life  as  aforesaid,  unto  such  male  relation 
from  the  time  of  his  attaining  the  age  of  twenty-one 
years,  the  whole  of  the  said  annual  sum  of  200/*: 

Provided  also,  and  the  testator  declared,  that  it 
should  be  lawful  for,  and  be  did  thereby  authorise  and 
empower  his  said  cousin  to  demise  or  lease  all  or  any 
part  of  his  said  manors,  farms,  lands,  and  tenements 
for  any  term  or  number  of  years,  not  exceeding  seven 
years,  to  take  efiect  in  possession,  and  at  the  best  and 
most'  improved  annual  rent  presently  payable,  and  with* 
out  taking  any  fine  or  premium  as  therein  mentioned* 


1885. 


The  testator  died  on  the  Sd  o(  January  1814,  without 
leaving  any  bsue,  and  without  having  revoked  or  altered 
his  said  will. 
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1835.  Thomas  Pearcey  the  tenant  for  life  named  in  the  will, 

died  without  issae,  and  never  did  in  any  manner  exe- 
cute the  power  of  adoption  or  selection  of  a  relation  of 
VmOBirr,      the  testator,  under  or  according  to  the  will* 

The  next  or  nearest  relations,  or  nearest  of  kin  of 
the  testator,  living  at  his  decease,  of  the  name  of  Pearce^ 
being  males,  were  his  three  first  cousins ;  viz.,  first,  the 
said  Thcmas  Pearce^  the  tenant  for  life,  who  was  the 
son  ot  Robert  Pearce^  deceased,  which  Sobert  Pearee 
was  bom  in  1711,  and  was  an  uncle  of  the  said  R. 
Pearc€j  the  testator;  secondly,  Richard  Pearee^  the 
Plaintiff  in  this  suit,  who  was  the  son  of  the  testator's 
uncle  William  Pearee^  which  William  Pearee  was  bom 
in  1715;  and  thirdly,  William  Pearee  the  younger, 
brother  of  the  said  Plaintiff.  The  aforesaid  three 
cousins  were,  at  the  time  of  the  decease  of  the  testator, 
of  the  respective  ages  following: — Thomas  Pearee^ 
sixty-seven  years ;  Richard  Pearee^  the  Plaintiff,  sixty- 
six  years;  and  his  brother,  William  Pearee^  fifty-nine 
years,  (a) 

The  questions  for  the  opinion  of  the  Court  were, 
first,  whether,  under  the  circumstances  stated,  Thomas 
Pearee  took  any  and  what  estate  under  the  ultimate 
limitation  contained  in  the  will  of  the  testator;  se- 
condly, whether,  under  the  circumstances  stated,  the 
Plaintiff,  Richard  Pearee^  took  any  and  what  estate 
under  the  ultimate  limitation  contained  in  the  will. 

The  case  was  argued  in  Trinity  term. 

Wright  for  the  Plaintiffs.  Thomas  Pearee  took  only 
an  estate  for  life,  and  Richard  Pearee^  the  Plaintifl^ 
took  the  fee  under  the  ultimate  limitation. 

The  intention  of  the  testator  obviously  was  to  keep 

(a)  By  a  pedigree  annexed  tator,  born  in  \l6i,  went  to 
to  the  case,  it  appeared  that  sea^  and  it  was  admitted  he  had 
Za/fAary,  a  brother  of  the  tea.     not  been  heard  of  since  1795. 
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the  property  in  his  own  family  and  his  own  name  as  1835. 
long  as  possible*  and  that  intention  would  have  been 
defeated  if  Thomas  took  a  fee,  for  he  might  transfer  the 
property  to  persons  not  bearing  the  name  of  Pearce. 
But  whatever  was  the  testator's  intention,  as  he  has  by 
express  words  given  Thomas  an  estate  for  life,  the  Court 
cannot  enlarge  that  estate :  and  there  is  the  less  reason 
for  seeking  to  do  so,  as  the  testator  has  shewn  that  he 
knew  bow  to  express  himself  when  he  proposed  to  give 
an  estate  in  fee. 

Besides,  Thomas  Pearce  has  a  power  of  appointment, 
and  such  a  power  cannot  exist  with  a  greater  estate 
than  an  estate  for  life. 

The  next  and  nearest  relation^  must  mean  the  nearest 
rdation  next  after  the  tenant  for  life.  Thus  in  Briden 
v.  Hewlett  [a),  a  testator  gave  his  personal  estate  to 
trustees,  upon  trust  to  convert  into  money,  and  invest 
the  same,  and  to  pay  the  interest  to  his  ^mother  for  her 
life;  and  after  the  decease  of  hismother  be  gave  all  his 
estate  and  effects  to  such  person  or  persons  as  she  should 
by  her  will  direct  and  appoint;  and  in  case  his  said 
mother  should  die  without  a  will,  then  to  such  person 
or  persons  as  would  be  entitled  to  the  same  by  virtue  of 
the  statute  of  distribution:  the  mother  survived  the 
testator,  and  died  intestate:  it  was  held,  that  the  persons 
who  were  the  testator's  next  of  kin  at  the  death  of  the 
mot/ier  were  entitled  to  the  bequests.  In  HoUaaoagf  v. 
HoUawcn^  {b),  which  may  be  referred  to  for  the  De» 
fendants,  there  was  no  power  of  appointment  And  in 
Bird  V.  fVood  (c),  by  the  express  language  of  the  will, 
the  remainder  to  the  next  of  kin  was  to  be  considered 
a  vested  interest  from  the  death  of  the  testatrix. 

Again,  Thomas  Pearc^s  power  of  leasing  is  confined 
to  seven  years,  which  is  incompatible  with  the  lessor 


2  Mfflne  S^  K.  90.  (c)  2  Sim.  ^  Stu.4M. 

5  Fes.  399* 
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189&       being  possessed  of  a  fee.    And  he  ought  not,  by  the 

possession  of  such  an  estate,  to  obtain  the  means  of 

Feabcb  defeating  the  testator's  intention  as  to  the  name  of  the 
VxKcxNT.  remainder-roan ;  for  in  hei^  v.  Leigh  {a\  under  a 
devise  to  the  devisor's  sister  ^.,  then  unmarried,  for 
h'fe,  with  remainders  to  her  first  and  other  sons  in  tail 
male;  to  her  daughters  in  tail  as  tenants  in  common; 
remainder  to  devisor's  sister  jB.,  then  married,  for  life, 
and  to  her  first  and  other  sons  in  tail ;  remainder  to  the 
first  and  nearest  of  devisor's  kindred,  being  male,  and 
of  his  name  and  blood,  that  should  be  living  at  the  detei^ 
mination  of  the  estates  before  devised,  and  to  the  heivs 
of  his  body ;  it  was  held,  that  a  person  claiming  under 
the  last  hmitation  must  be  of  the  name,  as  well  as  the 
blood  of  the  devisor;  and  that  the  qualification  as  to 
the  name  was  not  satisfied  by  taking  the  name  under 
the  king's  licence  previous  to  the  determination  of  the 
'  preceding  estates. 

It  may  be  conceded,  that  a  tenant  for  life  is  not,  as 
such,  excluded  from  taking  under  a  subsequent  limit- 
ation in  fee.  But  he  is  excluded  by  the  language  of 
this  will,  and  by  a  disposition  of  the  testator's  property 
inconsistent  with  such  a  title. 

Presion^  contrd.  Thomas  Pearce  took  the  fe'e  under 
the  ultimate  limitation.  He  made  no  appointment,  and 
at  the  time  of  the  testator's  decease  he  was  the  next  and 
nearest  male  of  kin  of  the  testator.  Those  words  must 
be  taken  in  their  plain  legal  sense,  unless  the  context 
plainly  shew  a  different  intention  :  HolUmmf  v.  Hcil^ 
Icnoay,  (J)  In  Harrington  v.  Harty  {c\  a  devisee  wfco 
had  a  life  estate  was  held  to  take  a  fee  as  next  of  kin 
under  an  ultimate  limitation  like  the  present,  notwith- 

(a)  15  Ves.g2.  (c)  1  Cox,l^\. 
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stftndiog  his  life  estate  wai  accompanied  with  a  power       1835. 

of  appointment.  And  Jone^  v.  Colbeck  {a\  Cholmondehf  v.       

Ginton  (6),  Doe  dan.  Gamer  v.  Lawson  (c),  Doe  dem  ^^^ 
Ckolmondely  v.  Maxejf  (c/),  Hayner  ▼•  Monxibrajf  (e\  are  Vxnghvt. 
all  authorities  to  the  same  effect. 

In  EUndey  v.  Ycfimg  (g),  where  on  the  fiulure  of  a  par- 
ticular gift  to  one  for  life  with  remainders  over,  the  next 
limitation  in  the  deed  was  to  the  settlor,  or  such  person 
as  he  should  appoint,  and  in  default  of  appointment  to 
such  person  or  persons  as  should  at  the  time  of  his 
death  be  his  next  of  kin  ;  and  the  settlor  died  before  the 
tenant  for  life  without  having  made  any  appointment; 
the  tenant  for  life,  who  was  one  of  the  settlor's  next  of 
kin,  was  held  not  to  be  excluded  from  the  benefit  an- 
nexed to  that  character. 

The  ol^ect  of  the  testator  in  this  case  was  to  leave 
a  loophole  for  his  brother  Zadiarjf  or  his  issuer  in 
case  it  should  turn  out  he  had  not  perished  at  sea;  a 
case  within  the  bounds  of  possibility,  as  people  have 
been  heard  of  after  they  have  been  missing  for  fifty 
years.  If  Bichard  were  to  take  the  fee,  he  as  well  as 
Tkomas  might  defeat  the  testator's  intention  by  trans- 
ferring the  estate  to  one  who  was  not  a  Pearce ;  and 
sach  a  construction  of  the  will  would  also  exclude  the 
heir  at  law,  for  Thomas  was  the  heir. 

Wr^htf  in  reply,  distinguished  the  cases  relied  on  for 
the  J>efendants^  as  turning  on  the  intention  of  the  tes- 
tator in  the  particular  case  to  be  collected  from  all  the 
accompanyug  circumstances,  and  if  no  intention  ap- 
peared that  the  tenant  for  life  should  take  under  the 
ultimate  limitation,  at  least  no  intention  to  exclude  him 
was  expressed  or  could  be  inferred;  whereas  here  it 

(a)  8  Vet.  38.  (d)  12  East,  589. 

ip)  1  «/ac.  4  WaUc.  1.  (e)  5  Bro.  C.  C.  284. 

\e)  3  Eoit,  278.  [g)  2  Mylm  4  JT.  82. 
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was  plain,  from  the  express  devise  for  life,  accompanied 
with  powers  of  appointment  and  leasing,  and  from  the 
whole  context  and  object  of  the  will,  that  the  testator 
meant  to  exclude  Thomas  Pearce  from  the  ultimate 
limitation ;  by  next  and  nearest  of  kin,  he  meant  the 
nearest  next  after  Thomas.  There  was  nothing  in  the 
win  teahew  that  Zachary  had  ever  been  thought  of. 


The  following  certificate  was  delivered  in  Midaelmas 
term:  — 

This  case  has  been  argued  before  us  by  counsel,  and 
we  have  considered  the  same,  and  assuming  Zachary 
Pearee,  the  testator's  brother,  to  have  died  without  issue 
in  the  testator's  lifetime,  we  think,  under  the  circum- . 
stances  above  stated,  Thomas  Pearce  took  an  estate  in  fee 
under  the  ultimate  limitation  contained  in  the  will  of 
the  testator.  In  consequence  of  our  answer  to  the  first 
question,  it  becomes  unnecessary  to  answer  the  second. 

N.  C.  TlNDAL, 

J.  A.  Park, 
S.  Gasei«e£, 
J.  Vauohan. 
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Bower  v.  Hill  and  Another.  No9mnb9r24. 

nnHIS  was  an  action  upon  the  case  for  obstruction  of  iq  case  for 

a  right  of  way  clauned  by  the  Plaintifl^  "  by  reason  obstructing 

of  his  possession  of  a  close  of  land,  from  the  said  close  ^  }^^  ^£  ^ 

of  the  Plaintiff  unto  and  along  a  certain  stream  or  waters  to  his  dose 

course^  unto  and  into  a  certain  public  navigable  river^  ^  ^  nsyiga- 

called  the  river  Nen^  and  so  back  again,  for  himself  and  course,  it 

his  servants  to  go,  return,  pass,  and  repass  in  boats  sppeareddut 

eveiy  year,  and  at  all  times  of  the  year  at  his  and  their  ^^  which  ^ 

free  will  and  pleasure.''  abutted  on 

At  the  trial  before  LiMedale  J.,  it  appeared  that  the  ^^  ^**f  \ 

course,  n^iq 
close^  in  respect  of  which  the  Plaintiff  claimed  the  right  been  de- 

of  way,  abutted  on  the  stream  or  watercourse  in  question,  tached,  about 

and  had  formerly  constituted  parcel  of  one  entire  pro-  iJj^^^^ 

perty  called  the  Kit^s  Head  Inn  or  yard ;  but  about  action,  from 

five  years  ago  the  occupier  of  the  Kin^s  Head  Inn  had  <*f**"*  Py^ 

put  up  a  pair  of  gates  at  the  bottom  of  bis  yard,  and  ^he  Etng't 

had  thereby  separated   the  yard  from  the  stream  or  Headlnn. 

watercourse ;  leaving  the  space  of  ground  between  the  dence  o/ustt' 

yard   and   the   stream   in   possession  of  the  Plaintiff,  wasbyper- 

There  had  been  no  user  of  the  stream   for  the  last  fonsfrequent- 

sixteen  years ;  but  before  that  period  it  appeared  that  ^^  jnnia 

boats   went   to   the  Kin^s  Head  Inn  and    back  for  boats,  before 

various  purposes  as  occasion  required ;  that  coals  were  dose        d  * 

carried  thither;  com,  for  the  purpose  of  being  deposited  tached:  Held^ 

in  granaries  in  the  yard ;  bricks,  tiles,  and  other  mate-  ^^^  evidence 

rials  for  the  repair  of  the  house.  ^  support 

The  learned  Judge  directed  a  nonsuit  on  two  grounds;  the  right 

one^  that  the  right  of  way  had  been  proved  to  belong  to  ^^^^S^I^ 

the  Kin^s  Head  Inn  and  yard  as  one  entire  subject;  the 

other,  that  no  user  of  the  way  had  been  proved  either  by 

the  owner  of  the  Kin^s  Head  Inn  or  his  servants* 
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18S5.  Adams  Serjt,  pursuant  to  leave  given  at  the  trial, 

moved  to  set  aside  the  nonsuit.     He  contended  that  it 

owEH       ^^  ^^^  ^^  j^^y  ^  ^y  whether  the  original  grant  of 

Hill.  a  right  of  way  along  the  watercourse  was  made  to  the 
owner  of  the  land,  or  to  the  owner  of  the  house,  and  it 
was  in  ease  of  the  grantor  that  the  right  should  belong 
only  to  the  party  who  owned  the  land  by  the  side  of  the 
cut  [Tindal.  The  evidence  of  user  is  confined  to  the 
house.]  But  the  owner  of  the  house  was  at  the  same  time 
the  owner  of  th^  land  by  the  side  of  the  cut.  And  if  the 
grant  were  to  the  owner  of  the  house  and  land  as  one 
entire  property,  the  separate  occupier  of  every  portion  of 
that  property  was  entitled  to  the  benefit  of  the  grant 

(Upon  the  second  ground  of  nonsuit,  the  propriety  of 
which  was  also  contested,  the  Court  pronounced  no 
opinion.) 

A  rule  nisi  having  been  granted, 

Hm  and  Miller  shewed  cause.  First,  the  evidence,  as 
far  as  it  goes,  is  evidence  of  a  right  attached  to  the 
king's  Head  Inn  only.  There  is  no  proof  of  a  right 
attached  to  the  frontage  of  the  watercourse.  The  Plain- 
tiff's close  was  detached  from  the  Kin^s  Head  Inn  at  a 
recent  period,  and  there  can  be  no  apportionment  of  the 
original  right  Such  an  apportionment  might  render  the 
grant  much  more  extensive  than  the  grantor  intended. 
From  the  user  it  must  be  inferred  that  the  grant,  if  any, 
was  only  to  the  owner  or  occupier  of  the  King^s  Head 
Inn.  In  Ballard  v.  Dyson  (a),  Latorence  J.  says,  **  The 
question  is,  what  was  the  grant  in  this  case  ?  That  is 
to  be  collected  from  the  user ;  for  it  is  to  be  presumed 
that  the  use  has  been  according  to  the  grant" 

AdamSf  in  support  of  the  rule,  contended  that  on  both 
points  there  was  at  least  evidence  to  go  to  a  jury,  and 
that  therefore  there  ought  to  be  a  new  trial. 

Cur,  adv.  Vidi. 
(a)  I  Taunt.  286. 
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TiNDAL  C.  J.  This  was  an  action  upon  the  case  for  1835. 
obstruction  of  a  right  of  way,  claimed  by  the  Plainti£P 
'^  by  reason  of  his  possession  of  a  close  of  land,  from  the 
said  close  of  the  Plaintiff,  unto  and  along  a  certain 
stream  or  watercourse,  unto  and  into  a  certain  public 
navigable  river  called  the  river  Nen^  and  so  back  again, 
for  himself  and  his  servants  to  go,  return,  pass,  and 
repass  in  boats  every  year,  and  at  all  times  of  the  year, 
at  his  and  their  free  will  and  pleasure/'  At  the  trial 
before  Mr.  J.  LUtledale^  he  directed  a  nonsuit  to  be  en* 
tered  upon  two  grounds,  one  of  which  was,  that  upon 
the  evidence  the  right  was  found  to  belong  to  the  Kin^s 
Head  Inn  and  yard,  as  one  entire  subject,  and  not  to 
the  frontage  occupied  by  the  Plaintiff;  and  as  we  are  sa^ 
tisfied  that  the  nonsuit  ought  to  be  entered  upon  this 
objection,  it  becomes  unnecessary  to  advert  to  any 
other. 

The  evidence  on  the  trial  of  user  and  enjoyment  of 
the  right  of  passage  by  boats  and  barges  was  referable 
to  the  Kin^s  Head  Inn  and  yard,  and  to  tliose  premises 
only.  There  was  no  other  subject  matter  to  which  the 
user  could  possibly  apply.  The  proof  was,  that  boats 
went  up  to  the  Kin^s  Head  yard  and  back  for  various 
purposes,  as  occasion  required ;  that  coals  were  carried 
there ;  com  for  the  purpose  of  being  deposited  in  the 
granaries  in  the  yard ;  bricks,  tiles,  and  other  materials 
for  the  repair  of  the  house.  From  such  evidence  it 
might  fairly  be  left  to  the  jury  to  presume  a  grant  from 
the  owner  of  the  dyke  or  stream,  to  the  owner  of  the 
King's  Head  Inn  and  yard,  that  the  occupier  of  those 
premises  might  pass  and  repass  from  the  same  to  the 
river  Nen^  and  back  again,  by  themselves  and  their 
servants,  in  boats  and  barges,  for  the  more  convenient 
use  and  enjoyment  of  the  same  premises ;  and  if  such 
grant  once  existed,  there  was  nothing  in  the  evidence  at 
the  trial  to  shew  that  it  has  ever  been  extinguished  or 
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18S5.  released ;  but  for  any  thing  that  appears  to  the  contrary, 
the  occupier  of  the  inn  and  yard  has  still  the  full  right 
to  the  enjoyment  of  the  easement  created  by  such  grant. 
It  appeared  indeed  on  the  trial,  that  for  the  last  five 
years  the  occupier  of  the  Kin^s  Head  Inn  had  put  up  a 
pair  of  gates  at  the  bottom  of  his  yard,  and  had  thereby 
separated  the  yard  from  the  dyke  or  stream,  during 
which  time  the  space  of  ground  between  the  yard  and 
the  stream  had  been  in  the  possession  of  the  Plainti£P; 
and  it  was  upon  this  evidence  that  the  Plaintiff  rested 
his  claim  to  the  right  of  passing  along  the  dyke;  con- 
tending, that  the  right  to  the  easement  attached  to  each 
and  every  part  of  the  land  which  formed  any  part  of  the 
Kin^s  Head  yard ;  and  that  as  he  the  Plaintiff  had  the 
possession  of  the  frontage  of  the  ground  adjoining  to  the 
dyke  or  stream,  so  he  had  the  right  of  passage  which 
was  the  subject  of  the  grant  We  think,  however,  tneh 
a  construction  of  the  grant  would  lead  to  very  unreason- 
able consequences*  The  grant  itself,  if  presumed  to 
have  ever  existed,  is  still  in  full  force.  Nothing  has 
been  done  by  the  grantee  to  release  it.  There  is  only 
a  temporary  discontinuance  of  the  enjoyment,  or  at  most 
a  temporary  suspension  of  the  right,  not  any  extinguish- 
ment of  it.  The  occupier  of  the  Kin^s  Head  Inn  and 
yard  may  resume  the  user  at  any  time,  by  taking  any 
part  of  the  frontage  into  his  own  possession,  so  as  to 
have  access  to  the  dyke ;  and  the  consequence  would  be, 
if  the  Plaintiff  were  held  to  be  entided  to  the  right  of 
passage,  that  two  different  persons  would  be  entitled  to 
use  it  for  themselves  and  their  servants  with  boats  and 
barges,  or  indeed  as  many  different  persons  as  possessed 
any  share  of  the  frontage.  This  would  be  an  unreason- 
able construction  against  the  grantor,  who  may  have 
been  contented  to  grant  the  right  to  the  occupier  of  the 
Kin^s  Head  Inn  and  yard,  from  his  knowledge  of  the 
degree  of  user  which  would  follow  from  the  grant  when  so 
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limited.    Independently,  however,  of  this  consideration,        18S5. 

we  think  upon  the  broad  ground,  that  if  this  grant  were        

produced  in  evidence  the  Plaintiff  could  not  bring  him-       ^^^^ 
self  within  the  description  of  the  grantee,  he  not  being        Hiul. 
the  occupier  of  the  Kin^s  Head  Inn  and  yard,  there  was 
no  evidence  whatever  for  the  jury  in  support  of  his 
daim,  and  consequently  that  the  nonsuit  is  right. 

Rule  discharged. 


Clark  and  Another,  Assignees  of  Scrivener,     nw.  24. 
a  Bankrupt,  v.  Gilbert. 

npHIS  was  an  action  of  assumpsit^  brought  to  recover  Defendant 

certain  sums  of  money  alleged  to  have  been  had  ^^  a  certain 

and  received  by  the  Defendant  to  the  use  of  Scrivener  ^^  which  he 

before  his  bankruptcy,  and  to  the  use  ^f  the  Plaintiffs  had  a  lien  for 

as  his  assignees  since  the  bankruptcy.  ^^  *  "^*^  . 

A   general  verdict    was    found    for    the   Plaintiffs,  acommisBion 

damages  331/.  165.,  subject  to  the  opinion  of  the  Court  of  bankropt 

X/ru'  was  issued 

on  the  followmg  case :  —  against  s.  in 

By   indenture  of  lease,    bearing   date   the    17th   of  December 

November  1828,  certain  premises  in  iZa/c/f)^ /fi^^Toay,  J  ^\^lj 

in  the  county  of  Middlesex,  were  demised  by  Abraham  as  attorney 

Gole  and  Thomas  Gde  to  Scrivener  the  bankrupt,  for  «nder  that 

/%   .  I  i«         r       A     t      commission: 

the  term  of  eighty-one  years,  at  a  rent  of  100/.     At  the  au^j  j^  jssi 

time  of  issuing  the  commission  against  Scrivener  the  after  notice  of 

a  petition  to 
supersede  it^  he  joined  with  the  assignee  under  the  commission  in  a  sale  of  the 
lease,  and  out  of  the  proceeds  was  paid  the  300/.  due  to  him  from  S. 

The  commission  of  bankrupt  having  been  superseded  in  1832  for  want  of 
a  suffideut  petitioning  creditor's  debt,  and  a  new  commission  having  issued. 
Held,  that  Defendant  was  liable  to  refcmd  the  300/.  in  an  action  for  money 
had  and  received  to  the  use  of  the  assignee  under  the  second  commission,  and 
also  money  received  in  1831  for  rent,  &e.  accruing  to  S. 
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lB»fi.  bankrupt,  he  was  indebted  to  the  Defendant,  an  at* 
torney,  in  334/.  or  thereabouts,  for  monies  advanced  to 
him  by  the  Defendant,  and  for  professional  business 
done;  and  the  Defendant  had  possession  of  the  lease  as 
Scrivener^s  attorney. 

Whilst  the  Defendant  was  in  possession  of  the  leasee 
namely,  on  the  5th  of  December  1829,  Scrivener^  by 
indenture  bearing  date  on  that  day,  mortgaged  by  way 
of  demise  part  of  the  said  premises  to  his  father  jlbraham 
Scrivener^  to  secure  600/.  and  interest. 

On  the  30th  of  December  1829,  a  commission  of 
bankrupt  was  issued  against  the  mortgagor,  the  said 
Scrivener^  upon  the  petition  of  one  William  Stevens^ 
who  was  afterwards  appointed  sole  assignee  of  the  estate 
and  effects  of  the  liankrupt;  and  an  assignment  thereof 
was  made  to  him  accordingly.  The  Defendant  was 
Stevenin  attorney,  both  as  petitioning  creditor  and 
assignee  under  that  commission,  which  commission 
was  afterwards  superseded  as  hereinafter  mentioned.  | 

On  the  26th  oi  March  1830,  a  petition  to  the  Great 
Seal  was  presented  by  Augustus  While,  a  creditor,  to 
supersede  the  commission  of  bankrupt,  on  the  ground  of 
the  insufficiency  of  the  petitioning  creditor's  debt;  upon 
which  petition  the  Defendant  appeared  as  solicitor  for 
the  petitioning  creditor  and  assigneee,  W.  Stqhens  ; 
and  after  some  time  an  order  was  made  upon  that  peti- 
tion to  supersede  the  commission. 

After  notice  of  the  petition,  and  whilst  the  same  was 
pending,  Sievens,  as  assignee,  with  the  concurrence  of 
the  Defendant,  caused  the  interest  of  the  bankrupt  in  the 
premises  comprised  in  the  said  lease,  subject  to  the 
mortgage,  to  be  sold  by  auction ;  and  one  George  Pound 
became  the  purchaser  at  the  price  of  350/.  At  the  time 
of  the  purchase  Pound  paid  50/.  into  the  hands  of  the 
auctioneer  by  way  of  deposit,  who,  after  retaining 
46/.  6;.  for  the  expenses  of  the  sale,  paid  oyer  the 
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balance,  amounting  to  51.  14^.9  by  his  check  to  Stevens^  ]8S^5. 
which  check  Stevens  immediately  paid  to  the  Defendant  " — "^ 
on  account  of  his  costs,  and  the  lien  which  he  claimed  ^'^^^ 

on  the  deeds.  GittteaT. 

By  indenture  bearing  date  the  8th  cHJune  1830,  made 
between  Steoens  as  assignee  of  the  first  part,  the  bank- 
rupt of  the  second  part,  and  the  said  G.  Pound  of  the 
third  part,  reciting  {inter  alia)  the  mortgage  to  Abraham 
Scrivener^  and  also  that,  in  consideration  thereof,  it  had 
been  agreed  between  Stevens  and  Pounds  that  Pound 
should  take  the  premises  subject  thereto,  and  should  pay 
Stevens  S50L  and  no  more,  Stevens  and  the  bankrupt 
assigned  the  lease  before  mentioned  and  the  premises 
thereby  demised,  to  Pound  for  that  sum,  subject  to  the 
before  mentioned  mortgage,  and  also  subject  to  certain 
under  leases  which  had  been  granted.  The  deed  of  as- 
signment to  Pound  was  prepared  by  his  attorney,  and 
was  approved  of  on  Stevens's  behalf  by  the  Defendant, 
and  executed  in  his  office. 

At  the  time  of  the  execution  of  the  said  indenture  of 
assignment,  viz.  June  18S0,  the  residue  of  the  consider- 
ation money,  after  allowing  the  50/.  paid  by  way  of 
deposit  to  the  auctioneer,  being  800/.,  was  paid  by  the 
attorney  of  Pound  to  Stevens  the  assignecj  and  by  him 
to  the  Defendant,  by  whom  it  was  received  generally, 
the  Defendant  having  a  claim  for  such  lien  as  aforesaid, 
and  Stevens  being  indebted  to  him  for  costs. 

In  the  course  of  the  year  1830  the  Defendant,  by 
Stevens^s  authority  as  assignee,  received  three  further 
sums  of  money,  viz.  10/.,  a  debt  due  to  the  bankrupt 
from  the  owner  of  a  house  adjoining  the  said  premises 
of  the  bankrupt  in  Ratcliffk  Highway^  for  contribution 
towards  the  expense  of  erecting  a  party-wall  between 
the  house  of  such  owner  and  the  said  premises  of  the 
l)ankrupt,  such  sum  of  10/.  being  the  share  of  the  ex- 
pense of  erecting  such  party-wall  to  be  borne  by  the 
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ISSrSh  said  owner  according  to  an  agreement  to  that  effect 
made  between  such  owner  and  the  bankrupt  before  his 
bankruptcy;  and  6/.  10f«  and  112.  18^.  for  rent  in  re- 
spect of  the  demised  premises. 

At  the  time  of  the  receipt  by  the  Defendant  of  the 
said  sums  of  5/.  14;.,  800/.,  10/.,  6/.  lOf.,  and  11/.  185., 
he  had  also  a  claim  against  Stevens  for  his  professional 
bill  for  business,  in  suing  out  and  prosecutbg  the  said 
commission  of  bankrupt,  which  claim,  together  with  the 
said  sum  due  from  Scrivener  at  the  time  of  bis  bank- 
ruptcy, considerably  exceeded  the  amount  of  the  sums 
so  received. 

The  said  lease  remained  in  the  possession  of  the  De- 
fendant after  the  execution  of  the  mortgage,  and  from 
thence  until  afler  receipt  by  the  Defendant  of  the  said 
sums  of  3/.  I4fs.,  300/.,  10/.,  6/.  10^.,  and  11/.  18^. 

By  indenture  bearing  date  the  5th  of  August  1831, 
between  Abraham  Scrivener^  the  bankrupt's  father  and 
mortgagee,  of  the^one  part,  and  Pound  of  the  other  part ; 
the  draft  of  which  indenture  was  setded  and  approved 
of  by  the  Defendant  on  behalf  of  Pounci^ — [reciting  the 
said  lease,  mortgage,  and  assignment ;  and  also  reciting 
that  the  bankrupt  had  built  upon  the  said  piece  or 
parcel  of  land  several  messuages  or  tenements,  and 
dwelling  houses  and  carcasses,  and  other  erections; 
that  the  said  A.  Scrivener  had,  in  the  month  of  April 
1830,  undertaken  on  account  of  the  bankrupt,  to  pay 
out  of  his  said  mortgage  money  unto  the  Defendant, 
several  sums  of  money  amounting  to  234/.;  that  the 
said  A.  Scrivener  had,  on  the  8th  of  June  1830,  be- 
come liable  to  pay  out  of  his  said  mortgage  money  unto 
the  Defendant,  on  account  of  the  bankrupt,  the  further 
sum  of  50/.;  that  for  the  purpose  of  paying  unto  the 
said  A.  Scrivener  his  said  mortgage  money  or  sum  of 
600/.,  G.  Pound  had  then  lately  offered  for  sale  by 
public  auction  the  said  leasehold  premises  in  divers  lots. 
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but  that  the  greater  part  thereof  had  been  bought  in        1835. 
for  want  of  adequate  prices   for  the  same;   that   A^ 
Scrivener  being  then  far  advanced  in   life,  and  much 
debilitated  in  his  constitution,   and  veiy  desirous   of 
having  his  mortgage  money  paid,  and  of  adjusting  his 
several  liabilities  on  account  of  the  bankrupt,  and  of 
satisfying  a  further  debt  due  from  the  bankrupt  to  the 
Defendant,  had  applied  to  G.  Pound  to  pay  to  him  his 
mortgage  money  or  sum  of  600/. ;  but  that  G.  Pound 
not  being  provided  with  money  to  pay  the  same,  had 
prevailed  upon  the  Defendant  to  release  the  said  A, 
Scrivener  and  the  bankrupt  from  all  claims  and  demands 
whatsoever,  and  to  take  his  security  for  the  due  per- 
formance of  all  such  liabilities  and  payments  as  afore- 
said; that  such   arrangement  had   been   approved  of 
by  the  said   A,  Scrivener;   that,  as  some  loss  might 
be  sustained  by  G.  Pound  on  account  of  the  reduced 
value  of  the  leasehold  premises,  the  said  A,  Scrivener 
had   consented   to   receive  the  further  sum   of  240/. 
in  full  and  complete  satisfaction  of  his  said  mortgage 
debt  or  sum  of  600/. ;   that   G.  Pound  had  secured, 
to  tlie  satisfaction  of  the  Defendant,  the  money  so  due 
and  owing  to  him  from  A.  Scrivener  and  the  bank- 
rupt; that  in  consequence  thereof  the  Defendant  had, 
by  deed  poll  under  his  hand  and  seal,  bearing  even 
date  with  the  indenture  now   in   fecital,   released  A. 
Scrivener  from  all  liabilities  in  respect  of  the  bank- 
rupt, and  from  all  other  claims  and  demands  whatso- 
ever; and  that  the  Defendant  had,  in  like  manner, 
released    the    bankrupt    from    the    said    debt.  ]  —  It 
was  witnessed,   that  in  pursuance  of  the  said  agree- 
ment,  and  for  the  considerations   therein  mentioned, 
and  in  consideration   of  the  sum   of  240/.   in   hand 
paid  by  Pound  to  A.  Scrivener  (and  which  A,  Scrivener 
did  thereby  admit  and  acknowledge  to  be  in  full  pay- 
nient  and  satisfaction   of  his  said   mortgage  debt  or 
A  A   2 
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183;7. 

Clark 
Gilbert. 


sum  of  600/.,  and  thereof  and  from  the  same,  did,  by  the 
said  indenture,  for  ever  acquit,  release,  and  discharge 
Pounds  his  executors,  administrators,  and  assigns,  and 
every  of  them),  the  said  A.  Scrivener  did  thereby  grant, 
bargain,  sell,  assign,  surrender  and  yield  up  unto  Pound 
the  premises  comprised  in  the  indenture  of  mortgage, 
and  also  the  indenture  of  lease  and  mortgage,  and  all 
other  deeds  or  documents  whatsoever  of  or  relating  to 
the  mortgaged  premises ;  to  have  and'  to  hold  the  same 
unto  Pound  for  all  the  remainder  of  the  said  mortgage 
term,  so  as  that  the  said  term  might  merge  and  fall  into 
the  reversionary  and  other  estates  and  term  of  Pound  in 
the  said  premises,  and  form  part  thereof. 

That  deedof  5lh  August  1811,  was  approved  of  by  the 
Defendant  on  behalf  of  Pound,  and  was  executed  in  the 
Defendant's  office,  and  in  his  presence. 

On  the  16ih  of  January  1832,  the  commission  of 
bankrupt  was  superseded,  in  pursuance  of  an  order  made 
by  the  Vice  Chancellor  upon  the  petition  of  the  said 
Augustus  White. 

On  the  14th  of  March  1832,  bl  Jiat  in  bankruptcy 
was  awarded  against  Sci'ivener,  upon  the  petition 
of  T.  F.  Sibley,  under  which  he  was  duly  declared  a 
bankrupt,  upon  an  act  of  bankrutcy  committed  on  the 
2 1  St  of  December  1829, 

The  Plaintiffs  were  afterwards  duly  appointed  assig- 
nees under  sxxchjiat,  and  the  estate  and  effects  of  the 
bankrupt  became  and  were  thereby  vested  in  the  Plain- 
tiffs pursuant  to  the  statutes  of  bankruptcy. 

At  the  trial,  the  Plaintiffs  put  in  evidence  the  follow- 
ing documents,  viz.  the  first  commission  bearing  date 
the  dOth  December  1 829 ;  the  petition  to  supersede  the 
same,  dated  26th  March  1830;  the  supersedeas,  dated 
16th  January  1332;  the>a/,  dated  14th  March  1832, 
and  enrolled  6th  March  1833;  the  appointment  of  the 
Plaintiff,  Clarlc,  as  official  assignee,  dated  24th  March 
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1BS2;  and  the  appointment  of  the  Plaintifi^  fVhitef  as  1835. 
assignee,  dated  lOth  April  1832.  Stevens  was  called, 
who  stated  {inter  alia)  that  he  was  indebted  to  the 
Defendant  between  300/.  and  400/.  in  respect  of  the  first 
commission  and  subsequent  proceedings;  that  the  bank- 
rupt, prior  to  his  bankruptcy,  told  him  that  the  lease 
and  title  deeds  were  deposited  with  the  Defendant,  to 
whom  he  owed  between  2001.  and  300/.;  that  the 
Defendant  had  a  lien  thereon,  and  that  he,  StevenSj  had 
paid  the  3/.  145.  and  300/.  to  the  Defendant,  and 
allowed  him  to  receive  the  other  sums.  Stevens  also 
identified  an  account  which  had  been  signed,  sworn  to, 
and  exhibited  by  him  as  assignee,  in  November*  1850, 
before  the  commissioners  under  the  first  commission. 

The  Defendant,  after  the  the  Plaintiffs'  case  was 
closed,  put  in  that  account,  which,  however,  the  Plain- 
tifis  objected  to,  as  not  admissible  in  evidence  against 
them,  but  the  learned  Judge  received  the  account,  sub* 
ject  to  the  question  of  admissibility,  which  was  reserved 
for  the  opinion  of  the  Court. 

The  Plaintiffs  then  put  in  and  read  copies  of  two 
examinations  of  the  Defendant  before  the  commissioners 
under  the  second  ^^,  dated  respectively  the  28th  of 
Aprilf  and  the  17th  o[  May  1832. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  above-mentioned  account  was  admissible 
in  evidence  on  behalf  of  the  Defendant;  and,  secondly, 
whether  upon  the  state  of  facts,  as  they  would  stand 
after  the  decision  of  the  first  question,  the  Plaintiifi 
were  entitled  to  recover  any,  and  if  any,  which  of  the 
said  sums  ofSL  145.,  300/.,  10/.,  6l.  IO5.,  and  11/.  Ss. 

If  the  Court  should  be  of  opinion  that  the  Plaintiffi 
were  entitled  to  recover,  a  verdict  was  to  be  entered  for 
such  amount  as  the  Court  should  direct.  If  the  Court 
should  be  of  a  contrary  opinion  a  nonsuit  was  to  be 
entered. 
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18S5.  Mannings  for  the   Flaintifis.     The  Defendant,  with 

knowledge  oF  an  act  of  bankruptcy  committed  by 
Scrivener^  has  received  frani  Stevens  the  proceeds  of 
Scrivener^ s  estate;  when,  therefore,  the  commission 
under  which  Stevens  was  assignee  is  superseded,  the 
Defendant  must  refund  the  amount  to  the  assignees 
under  a  valid  commission.  For  although,  as  against 
the  Defendant's  lien,  the  PlaintiiFs  could  not  recover  in 
trover  the  deeds  'deposited  with  the  Defendant,  yet  if  he 
improperly  disposes  of  the  deeds,  they  may  recover  in 
an  action  for  money  had  and  received,  money  which  has 
been  traced  as  the  proceeds  of  the  conversion :  Walker 
v.  Laing.  {a)  As  for  the  deed  oS  August  18S1,  it  was  a 
mere  juggle  between  Stevens  and  the  Defendant  to  elude 
the  efiect  of  the  receipt  of  the  money,  by  making  it 
appear  that  Pound  was  to  be  responsible  for  payment 
of  the  Defendant's  demand.  It  cannot  alter  the  fact 
of  the  previous  receipt  by  the  Defendant  of  SOS/.  145. 
out  of  the  bankrupt's  estate.  And  the  Defendant's  lien 
on  Scrivener's  lease  could  not  authorise  him  to  retain 
the  10/.  received  for  the  party-wall,  or  the  11/.  185.  for 
rent*  Under  an  equitable  mortgage  he  might  have  been 
entitled  to  receive  those  sums ;  but  a  mere  lien,  whether 
general  or  particular,  gives  him  no  such  power. 

It  will  be  contended  for  the  Defendant,  that  there  is 
no  privity  between  him  and  the  Plaintiffs;  that  he 
received  the  money  in  question  as  agent  of  Stevens,  and 
that  the  Plaintiffs  ought  to  have  sued  Stevens.  But  the 
Defendant  received  the  money  on  his  own  account,  -— 
in  discharge  of  his  own  claim,  and  not  as  agent  of 
Stevens:  he  is  therefore  in  the  same  position  as  any 
stranger  who  has  received  the  bankrupt's  money ;  and 
the  principle  of  Stead  v.  Thornton  (fi)  applies.  There, 
the  Defendant  was  sued  by  a  second  assignee  for  money 

(«)  7  Taunt,  56S.  (6)  3B.S^  Adol.  357. 
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which  be  had  received  on  account  of  the  estate  while  a 
former  assignee  was  insane ;  and  it  was  held  that  such 
receiver  was  liable  at  all  events;  for  he  could  not  be  the 
agent  of  an  insane  person,  and,  therefore,  held  the 
property  as  a  mere  stranger. 

Bvsby^  for  the  Defendant.  As  to  the  all^;ed  juggle 
between  Sievens  and  the  Defendant,  the  Court  will  not 
presume  fraud ;  and  there  is  no  finding  of  fraud  upon 
this  case,  as  there  was,  in  effect,  in  Clarke  v.  Shee.  (a) 
But  the  Defendant  having  received  this  money  as  the 
lawful  agent  of  SievenSi  there  is  no  privity  between  the 
Plaintiffs  and  the  Defendant ;  and  the  action  ought  to 
have  been  brought  against  Stevens.  Stead  v.  ThortiUm^ 
therefore,  is  an  authority  in  favour  of  the  Defendant; 
for  in  that  case,  the  first  assignee  being  insane,  could 
not  impart  authority  to  an  agent :  but  Parke  J.  said,  — 
*^  If  the  receipt  of  this  money  had  taken  place  under 
such  circumstances  that  the  former  assignee  could  have 
been  charged  with  it,  as  he  might  if  he  had  received  it 
by  his  agent,  I  should  have  thought  this  action  not 
maintainable.  But  here  the  receipt  was  that  of  the 
Defendant  alone^  who  stood  in  the  situation  of  a  mere 
stranger,  and  held  the  money  subject  to  the  claim  of  the 
assignee^  who  might  be  afterwards  appointed.'* 

It  cannot  be  questioned  that  Stevens  might  have  been 
charged  with  the  receipt  of  this  money.  The  Defend- 
ant, therefore,  must  have  received  it  from  Stevens^  either 
as  his  agent,  or  as  a  creditor.  If  he  received  it  as  agent, 
Stephens  v.  Badcock  {b)  is  an  authority  that  the  action 
does  not  lie.  There,  an  attorney,  who  was  accustomed 
to  receive  certain  dues  for  the  plaintifi^  his  client,  went 
from  home,  leaving  his  clerk  at  the  office.  The  clerk, 
in  the  absence  of  his  roaster,  received  money  on  account 

(a)  Cov^.  1 97.  (b)  SB.Ss  AM.  354. 
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of  the  above  dues  for  the  client  (which  he  was  authorised 
to  do)i  and  gave  a  receipt,  signed  by  the  clerk  for  his 
master.     The  master  was  in  bad  circumstances  when  he 
left  home,  and  he  never  returned;  but  it  did  not  appear 
that  his  intention  so  to  act  was  known  at  the  time  of  the 
payment  to  the  clerk.     The  clerk  afterwards  refused  to 
pay  the  money  over  to  the  client;   and  on  assumpsit 
brought  against  him  for  money  had  and  received,  it  was 
held,  that  the  action  did  not  lie ;  for  that  the  defendant 
received  the  money  as  the  agent  of  his  master,  and  was 
accountable  to  him  for  it,  the  master,  on  the  other  hand, 
being  answerable  to  the  client  for  the  sum  received  by 
his  clerk;    and  there  was  no   privity  of  contract  be* 
tween   the  plaintiff  and  defendant.      80  in   Baron  v. 
Husband  (a),  the  solicitor  to  the  assignees  of  a  bankrupt 
received  from  them  a  sum  of  money,  to  be  applied  in 
payment  of  the  costs  of  the  petitioning  creditor  up  to 
the  time   of  the   choice   of  assignees.     The   solicitor 
offered  to  pay  the  money  on  condition  that  the  bill 
should  undergo  a  subsequent  taxation ;  but  to  that  the 
petitioning  creditor  would  not  assent.      It  was   held, 
that,  for  want  of  privity,  the  latter  could  not  maintain 
money  had  and  received  thereupon  against  the  solicitor. 
If  the  Defendant  received  the  money  as  a  creditor,  he 
cannot  be  called  on  to  refund,  having  receivid  it  from 
one  who  at  the  time  was  legally  assignee.    [Tindal  C.  J. 
He  was  assignee  de  facto ;  not  legally,  for  there  was  no 
petitioning  creditor's   debt].     That  circumstance,  per- 
haps, would  enable  the  second  assignee  to  sue  in  trover 
for  any  property  of  the  bankrupt  that  could  be  traced  by 
ear-mark,  Gotdd  v.  Shoyer  (i),  but  money  which  cannot 
be  followed  by  ear-mark  may  be  retained  by  one  who 
has  received  it  bon&fide  from  an  owner  de  facto.  ^    Miller 
v.  Hace.  (c)     In  Rogers  v.  Kelly  {d)  the  plaintiff  having 
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indorsed  a  bill  drawn  by  one  L.  S.  for  ISO/,  payable  at 
Messrs.  Austin's  and  Co.,  and  finding  that  it  would  not 
be  honoured  by  the  acceptor,  paid  in  that  sum  of  money 
to  the  bankers  for  the  purpose  of  retiring  the  bill.  The 
defendant  held  another  bill  of  exchange  for  the  same 
sum,  accepted  by  the  same  person,  due  the  same  day, 
and  payable  at  the  same  place.  The  latter  bill  being 
presented  for  payment  first,  and  no  funds  being  pro- 
vided to  pay  it,  the  banker's  clerk,  by  mistake,  gave 
the  defendant  the  ISOL  paid  in  by  the  plaintiff  to  satisfy 
the  bill  to  which  he  had  put  his  name.  Garraw^  for 
the  plaintiff,  contended,  that  as  the  money  had  been 
paid  in  for  a  specific  purpose,  and  as  the  very  money 
paid  in  had  been  given  by  mistake  to  the  defendant, 
it  was  to  be  considered  as  ear-marked,  and  might  be  fol- 
lowed by  the  person  to  whom  it  really  belonged.  But 
Lord  EUenborough  said,  **  There  is  no  privity  between 
the  parties  to  this  suit  The  plaintiffs'  claim  is  on  the 
bankers,  and  they  must  seek  their  remedy  against  the 
defendant  the  best  way  they  can.  The  plaintiffs' 
money  must  still  be  considered  as  in  the  hands  of  the 
bankers.  His  account  with  them  is  the  same  as  if  this 
mistake  had  not  been  committed." 

Great  inconvenience  would  ensue,  if  under  circum- 
stances like  the  present  a  creditor  could  be  called 
upon  to  refund ;  if  the  Defendant  is  liable,  all  who  re- 
ceive portions  of  the  money  from  him  and  pay  it  over 
may  be  called  on  successively  in  an  endless  series. 

At  all  events,  the  Defendant  may  rely  on  his  lien; 
it  is  clear  he  had  one ;  Stevenson  v.  Blakeloci{a);  and  the 
action  for  money  had  and  received,  which  is  an  equit- 
able action,  does  not  lie  where  a  party  can  hold  the 
money  consistently  with  good  conscience.  The  De- 
fendant had  no  means  of  knowing  that  the  notice  as 
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to  the  supersedeas  would  ever  be  acted  on ;  and  In  his 
capacity  of  equitable  mortgagee  of  the  leasehold}  he  was 
entitled  to  receive  the  rent  and  payment  for  the  party- 
wall  :  Sumpter  v.  Cooper,  (a) 

Manmng^  in  reply.  The  Defendant,  by  concurring 
in  Steven^s  conveyance  of  August  I8SI9  lost  his  lien  and 
his  claim  as  equitable  mortgagee,  if  he  ever  stood  in 
that  position.  When  the  lien  was  gone,  the  Plainti& 
might  have  sued  in  trover  for  the  lease;  and  where  as- 
signees are  in  a  position  to  sue  in  trover,  they  may 
waive  the  tort,  and  recover  in  an  action  for  money  had 
and  received,  the  proceeds  of  the  property  converted : 
Marsh  V.  Keating,  (i)  That  case  also  furnishes  an 
answer  to  the  argument  that  there  was  no  privity  be- 
tween the  Plainti&  and  the  Defendant,  and  that  they 
should  have  proceeded  against  Stevens;  for  it  was  held 
that  a  stockholder,  whose  stock  bad  been  sold  without 
his  knowledge,  under  a  forged  power  of  attorney,  might 
sustain  an  action  for  money  had  and  received  against 
any  party  who  held  the  proceeds  of  the  sale. 

In  Baron  v.  Husband^  and  Stephens  v.  Badcock  the 
receipt  given  by  the  defendant  was  in  effect  the  receipt 
of  a  servant  given  for  his  master. 

Cur.  adxh  vuU. 

TiNDAL  C.  J.  In  this  case,  the  Plainti£&  who  are 
assignees  of  the  bankrupt  Scrivener^  sue  for  money  had 
and  received  by  the  Defendant  since  the  bankruptcy,  to 
to  their  use  as  assignees.  AH  the  money  which  has 
come  to  the  hands  of  the  Defendant,  consisted  of  pay- 
ments made  to  him  in  the  course  of  the  year  1830,  and 
consequently,  subsequent  to  the  act  of  bankruptcy  which 
took  place  on  the  21st  ot  December  1829;  such  pay- 
fa)  %B.Si  AM.  223.  (6)  1  New  Cam,  193. 
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mentSi  however,  were  made  to  the  Defendant  under  cir-        1885. 
cumstances  which  will  fall  under  two  distinct  heads  of 
consideration. 

No  question  can  arise  in  this  case,  on  the  ground  that 
Oiejiat  of  bankruptcy  under  which  the  present  Plain- 
ti£  are  assignees,  was  not  awarded  until  the  14th  of 
March  1882:  because  the  former  commission  which 
was  superseded,  was  in  force  before  and  at  the  time 
when  the  several  payments  in  question  were  made;  and 
such  payments  must  consequently  be  taken  to  have  been 
made  after  notice  of  an  act  of  bankruptcy,  according  to 
the  provision  of  the  eighty-third  section  of  the  last  bank- 
rupt act,  and  to  be  protected  by  the  provisions  of  that 
statute. 

The  facts  indeed  of  the  present  case  can  leave  no 
doubt  that  there  was  not  only  constructive,  but  actual 
notice  of  the  act  of  bankruptcy,  on  which  the  present 
Jlat  was  awarded ;  the  former  commission  having  been 
taken  out  by  the  Defendant  himself,  as  solicitor  to 
Sievens  the  petitioning  creditor,  and  the  Defendant 
having  been  afterwards  appointed,  and  having  acted  as 
solicitor  to  the  first  commission,  when  Stevens  had  been 
chosen  assignee. 

Now  the  ground  upon  which  the  Defendant  disputes 
the  Plaintifis'  right  to  recover  in  the  present  action,  is 
shortly  this;  that  all  the  payments  were  made  to  the 
Defendant  by  Stevens  the  assignee  under  the  first  com- 
mission, or  with  his  concurrence,  whilst  such  first  com- 
mission was  in  full  force ;  and  that  they  were  made  by 
him  in  satisfaction  of  a  debt  due  from  the  bankrupt  to 
the  Defendant,  for  which  the  Defendant  held  a  lease  and 
title  deeds  of  the  bankrupt,  as  a  pledge,  or  security. 
And  it  is  argued,  that  there  can  be  no  privity  of 
contract  between  the  present  Plaintiffs,  the  assignees 
under  the  second  Jlaty  and  the  Defendant  a  creditor 
under  the  first  commission,  but  that  the  only  action 
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18S5.  maintainable  by  the  present  assignees  for  the  recovery 
of  money  of  the  bankrupt  which  came  to  Steven^s 
hands,  must  be  an  action  against  Stevens  himselF,  not 
Gilbert,  against  the  separate  creditors  amongst  whom  he  divided 
it.  And  the  case  o{  Stead  v.  Thomton{a)j  is  relied  upon, 
as  affording  an  inference,  that  such  was  the  opinion  of 
the  Court  of  King's  Bench.  It  was  also  further  objected, 
that  as  the  money  was  first  received  by  Stevens^  and  then 
handed  over  by  him  to  the  Defendant,  this  money  cannot 
be  followed  into  the  hands  of  the  Defendant  by  any 
mark  or  trace,  but  must  be  considered  for  the  purpose 
of  being  recovered,  as  still  remaining  in  the  hands  of 
Stevens, 

We  think,  however,  the  facts  stated  in  this  case,  will 
enable  us  to  come  to  a  decision  upon  it,  without  giving 
any  opinion  upon  the  abstract  question  which  has  been 
argued  before  us. 

For  as  to  two  of  the  sums  in  dispute,  namely,  the  sum 
of  300/.,  and  the  sum  of  3/.  14^.,  it  appears  that  they 
were  part  of  the  proceeds  arising  from  the  sale  of  a  lease 
belonging  to  the  bankrupt  Now  that  lease,  at  the  time 
of  such  sale,  was  in  the  possession  of  the  Defendant  as  a 
pledge  or  security  for  the  payment  of  his  demand  against 
the  bankrupt :  being  either  in  his  possession  as  solicitor, 
under  a  claim  upon  it  for  his  lien  which  the  law  gives 
him :  or  having  been  expressly  deposited  with  him  as  a 
security  for  his  demand  according  to  the  evidence  of 
Stevens,  In  either  case,  the  right  and  power  of  the  De- 
fendant over  the  lease  was  precisely  the  same;  he  had 
the  right  to  retain  the  lease  in  his  possession  until  his 
demand  was  paid,  and  so  far,  by  means  of  the  possession 
of  the  lease,  to  enforce  payment  of  his  demand;  but  he 
had  that  right  only :  he  had  no  right  to  sell  the  lease, 
and  to  pay  himself  his  demand  out  of  the  proceeds.     So 

(a)  SB.^  Adoi.  357.  note. 
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long  as  the  lease  remained  in  bis  possessioni  neither  the  1835. 
bankrupt  nor  bis  assignee  could  retake  it,  without  either 
payment  of  the  demand,  or  a  tender  and  refusal,  which 
is  equivalent  to  payment.  But  if  instead  of  keeping  Oilbbbt. 
the  thing  pledged,  he  sells  it,  or  enables  any  other 
person  to  sell  it,  by  concurring  in  the  sale  he  is  guilty 
of  a  direct  conversion,  and  makes  himself  liable  for  the 
value  of  the  lease  in  an  action  of  trover.  Such  a  case  is 
the  same  in  principle  as  that  put  by  Littleton^  sect.  71. 
*^  If  I  lend  to  one  my  sheep  to  tathe  his  land,  or  my 
oxen  to  plough  the  land,  and  he  killeth  my  cattle,  I  may 
well  have  an  action  of  trespass  against  him,  notwith- 
standing the  lending."  On  which  Lord  Cole  adds 
this  commentary,  viz :  —  ^*  the  reason  is,  that  when  the 
bailee  having  but  a  bare  use  of  them,  taketh  upon  him 
as  an  owner  to  kill  them,  he  loseth  the  benefit  of  the  use 
of  them.  Or  in  these  cases  he  may  bring  an  action  of 
trespass  on  the  case  for  tl)e  conversion  at  his  election." 

Or  again,  the  case  becomes  that  of  the  working  of  a 
distress,  or  the  sale  of  a  distress,  before  the  statute  of 
William  Sf  Mary  gave  a  power  of  sale ;  which  was 
always  held  a  conversion,  (a) 

In  the  present  case,  therefore,  upon  the  sale  of  the 
lease  by  the  Defendant,  the  Plaintiffs  might  have  brought 
an  action  of  trover  against  the  Defendant,  and  it  makes 
no  difference,  as  it  appears  to  us,  that  Stevens  concurred 
in  or  directed  the  sale,  for,  upon  the  events  that  have 
since  happened,  Stevens  must  be  considered  to  have 
been  a  perfect  stranger,  acting  without  any  authority  in 
law,  and  liable  to  have  been  joined  in  the  action  with 
the  present  Defendant. 

If  then  the  assignees  might  have  maintained  an  action 
of  trover,  they  may,  according  to  a  well  known  class  of 
cases,  waive  the  tort  and  bring  an  action  for  money  had 

(o)  See  Cro,  Jac.  148.     Yeiv.  19*. 
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and  received ;  such  waiver  being  a  benefit  to  the  De« 
fendant,  as  it  limits  the  damages  to  the  amount  of  the 
proceeds  of  the  tortious  sale.  This  disposes  of  the  two 
first  sums  mentioned  in  the  case,  which  were  received  as 
^part  of  the  proceeds  of  the  sale  of  the  lease. 

As  to  the  remaining  sums,  two  of  which  appear  to  be 
rent  for  the  bankrupt's  houses,  which  were  received  by 
the  hands  of  the  Defendant ;  and  the  third,  a  sum  of 
money  due  to  the  bankrupt  upon  an  agreement  relating 
to  a  party-wall,  which  also  was  received  by  the  Defend- 
ant from  the  party  who  owed  it  to  the  bankrupt ;  those 
sums  appear  to  be  strictly  and  literally  money  received 
by  the  Defendant  to  the  use  of  the  assignees,  after  the 
act  of  bankruptcy  committed,  and  notice  of  such  act. 
And  we  can  see  no  alteration  in  the  law  of  the  case, 
because  Sievens  assented  to  such  payments  being  made; 
for  Stevens  was  not  assignee  dejure^  but  a  mere  stranger 
in  interest,  without  any  authority  whatever  to  give  his 
consent 

Upon  the  whole,  therefore,  we  think  judgment  must 
be  given  for  the  PlaintifiPs  for  the  several  sums  mentioned 
in  the  case. 

Judgment  for  the  Plaintiffii. 


•  .^^ 
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Whittaker  and  Others  v.  Mason.  Nov.  24. 

nPHE  declaration  stated  that  the  Plaintiffs,  on  die  To  oMumpHi 

leth  of  October  1834,  put  up  and  exposed  to  sale  ®°  *  ^^^\ 
_.  ,  ..         ^  ,  .  ,      ,       of  contractu! 

divers  larg«  quantities  of  goods,  to  wit,  50,000  books,  not  paying 

5000  stereotype  plates,  and  5000  coppers,  under  and  ^^^  ^^oj^s  wld 

subject  to  the  following  conditions   of  sale,  that  is  to  .    ^^  ^^    * 

say,  *^  Amounts   under   10/.  to  be  paid   for  in  ready  certain  dates^ 

money;   four  months   credit  for  10^;   four  and  eight  ^™  security 

months  for  20L;  four,  eight,  and  twelve  months  for  50/.;  being  ho- 

four,  eight,  twelve,  and  sixteen  months  for  100/.  and  noured,  De- 

upwards :  to  be  settled  by  bills  (with  security  if  required),  pieg^g^i  ^ 

divided  according  to  the  above  terms,  dated  Novem^  custom  in 

fer5th,  18S4;   imperfections  to  be  applied  for  within  -^^w^>  that, 

fourteen  days  after  the  books  are  delivered;"  as  by  the  gaies^  the  se- 

said  conditions  of  sale,  reference  being  thereunto  had,  curity  need 

would,  amongst  other  things,  more  fully  appear ;  of  all  ,^1^35  ^J^° 

which  premises  the  Defendant,    to   wit,   on,   &c.  had  quired  when 

nodce:   that,   thereupon,    the  Defendant  became  the  ^f.^'^*"* 

purchaser,  according  to  the  said  conditions  of  sale,  of  that  the  Plain. 

divers  large  quantities  of  the  said  goods,  to  wit,  &c.  at  tiffs  did  not 

Aid  for  divers  prices  and  sums  of  money  as  to  the  same  ^"^^^  *^ 

quantities  of  goods  respectively  then  agreed  upon  between  The  Plaintiffs 

and  by  the  Plaintiffs  and  the  Defendant  respectively,  '^P^^^  g^n®- 

and  amounting  m  the  whole  to  a  sum  01  money  exceed-  jurid: 

ing  the  sum  of  100/,  to  wit,  the  sum  of  261/.  45.  2d.;       Held,  that 

and,  thereupon,  in  consideration  of  the  premises,  and  ^^  nJtal  't 

that  the  Plaintiffs,  at  the  request  of  the  Defendant,  had  the  contract, 

then  promised  the  Defendant  to  perform  and  fulfill  all  *"*^  ^^^J  *" 

excuse  for  not 

things  in  the  said  conditions  of  sale  contained  on  their  performing 

it,  the  repll-i 

cation  was  ill ;  also,  that  as  the  contract  was  not  stated  to  be  in  writing,  the 

plea  was  good. 
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1835.       part  to  be  perTormed  and  fulfilled,  the  Defendant  then 

promised   the   Plaintiffs    to   perform   and   fulfil   every 

HITTAKX9  ^ijing  in  the  aaid  conditions  of  sale  on  his  part  and 
Mason.  behalf,  as  such  purchaser  as  aforesaid,  io  be  per- 
formed and  fulfilled.  And  the  Plaintiffs  in  fact  said, 
that  they  did  thereupon,  to  wit,  on  the  5th  of  November 
in  the  year  aforesaid,  deliver  to  the  Defendant,  and  the 
Defendant  then  received  from  them  the  said  several 
quantities  of  goods  so  purchased  by  the  Defendant  as 
aforesaid;  that  fourteen  days  after  such  delivery  and 
receipt  had  long  since  elapsed;  and  that  imperfections 
were  not  applied  for  in  respect  of  the  same  goods,  or 
any  of  them  within  such  fourteen  days.  And  although 
the  Plaintiffs  thereupon,  to  wit,  on  the  1st  of  December 
1834>,  required  the  Defendant  to  settle  with  them  for 
the  said  several  quantities  of  goods  so  purchased  by 
him,  by  bills  with  security  divided  according  to  the 
terms  in  that  behalf  of  the  said  conditions  of  sale ;  and 
although  the  Plaintiffs  had  always,  hitherto  from'  the 
time  of  the  said  delivery,  been  ready  and  willing  to  re- 
ceive from  the  Defendant,  bills  with  security  divided  as 
aforesaid  for  the  said  sum  of  money,  to  wit,  for  the  sum 
of  261/.  4s.  2<f.,  whereof  the  Defendant  then  had  notice, 
yet  the  Defendant  had  disregarded  his  said  promise, 
and  did  not,  nor  would,  when  he  was  so  requested  by 
the  Plaintiffs  as  aforesaid,  or  at  any  other  time,  settle 
for  the  said  goods  so  purchased  by  him,  by  such  bills, 
with  security  as  aforesaid,  or  otherwise  howsoever,  but 
had  hitherto  wholly  neglected  and  refiised  so  to  do, 
and  then,  to  wit,  on,  8cc.  discharged  the  Plaintiffs  from 
tendering  to  him  such  bills  to  be  accepted  and  delivered 
by  him  with  security  as  aforesaid,  to  the  Plaintiffs  ;  con- 
trary to  the  said  conditions  of  sale,  and  the  said  promise 
of  the  Defendant. 

Plea,  that  by  and  according  to  the  course  of  dealing 
and  usage  of  and  amongst  booksellers  in  London^  in 
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llie  way  of  their  trade  and  business,  then  long  before        I83S. 
and  at  the  time  of  the  putting  up  and  exposing  to  sale 
by  the  Plaintiffs  of  the  said  goods  and  chattels  in  the 
declaration  in  that  behalf  mentioned,  and  of  the  De« 
fendant  becoming  such  purchaser,  as  in  the  declaration 
was  alleged,  used  and  approved  of^  when  goods   are 
sold  in  London  by  booksellers  or  a  bookseller  there 
to  other  booksellers   or   another   bookseller  there,  in 
the  way  of  a  bookseller's  trade   and   business,  under 
and  suE^ect  to  the  like  conditions  of  sale  as  those  in  the 
declaration  mentioned,  the  security  in  such  conditions 
mentioned,  if  the  seller  should  require  the  same,  is  to 
be  required  before  or  at  the  time  the  goods  are  deli- 
vered to  and  taken  away  by  the  purchaser  thereof,  and 
not  afterwards :  of  which  course  of  dealing  and  usage 
the  Plaintiffs  at  tlie  time  of  putting  up  and  exposing 
to  sale  by  them  of  the  said  goods  and  chattels  in  the 
declaration  mentioned,  and  of  the  Defendant  becoming 
^uch  purchaser  as  aforesaid,  to  wit,  on  the  16th  October 
1834,  had  notice:  that  the   said   goods  so  alleged  to 
have  been  sold  by  the  Plaintiffs  to  the  Defendant  as  in 
the  declaration  was  mentioned,  under  and  subject  to 
the  said  conditions  of  sale,  were  so  sold  in  London  as 
aforesaid  by  the  Plaintiffs,  then  being  booksellers  there, 
to  the  Defendant,  then  also  being  a  bookseller  there,  in 
the  way  of  a  bookseller's  trade  and  business  there,  and 
were  so  sold  as  aforesaid,  subject  and  according  to 
the  said  usage  and  course  of  dealing:   that  after  the 
time  of  the  Defendant  becoming  such  purchaser  of  the 
said  goods  as  in  the  declaration  mentioned,  to  wit,  on 
the  1st  December  13d4>,  the  same  goods  were  delivered 
by  the  Plaintii&  to  the  Defendant,  and  taken  away  by 
him;  and  that  the  Defendant,  always,  from  the  time  of 
his  becoming  such  purchaser  of  the  said  goods  and 
chattels  as  in  the  declaration  was  mentioned,  until  and 
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lB9Sf  at  the  time  when  the  said  goods  were  so  delivered  to 
"^^  and  taken  away  by  him  as  aforesaid,  was  ready  and 
'"'^^^^'^  willing  to  settle  and  pay  for  the  same  goods  by  billst 
^  with  security,  if  required,  according  to  the  said  con- 
ditions of  sale,  and  the  said  course  of  dealing  and 
usage;  but  that  the  Plaintiffs  did  not,  at  any  time  before 
or  when  the  goods  were  so  delivered  to  and  token 
away  by  the  Defendant,  require  security  for  the  said 
goods,  or  require  the  Defendant  to  settle  for  the  said 
goods  by  bills  with  security,  but  wholly  omitted  so  to 
do ;  and  that  the  Plaintifi  did  not  at  any  time  require 
the  Defendant  to  settle  or  pay  for  the  said  goods  by 
bills  alone  without  security;  and  further,  that  the 
Plaiutifi  always,  after  the  same  goods  were  so  delivered 
and  taken  away  by  the  Defendant  as  aforesaid,  to  wit, 
on,  &C.,  and  often  afterwards,  wholly  refused  to  take, 
accept^  or  receive  bills  for  the  said  goods  without  having 
aecurity  also,  although  the  Defendant,  after  the  aaid 
goods  were  so  delivered  to  and  taken  away  by  him  as 
aforesaid,  to  wit,  on,  &c.,  offered  to  the  Plaintiffs  to 
aettle  and  pay  for  the  said  goods  by  bills,  according 
to  the  said  conditions  of  sa1e»  and  the  course  of  deal- 
ing and  usage ;  and  that,  the  Defendant  was  ready  to 
verify. 

Replicationt  that  the  Defendant,  at  the  said  time 
when,  &c,  in  the  first  count  mentioned,  of  his  own 
wrong  and  without  the  cause  by  the  Defendant  in  the 
plea  alleged,  committed  the  said  breach  of  pixmiise  in 
the  first  count  mentioned,  in  manner  and  form  as  the 
Flaintiffit  had  above  thereof  complained  against  the 
Defendant 

Demurrer,  assigning  for  special  cause  that  the  re« 
plication  was  double;  that  the  traverse  was  cumulative 
as  applying  at  once  to  the  contract  and  the  custom ; 
and  that  such  a  travet«e  was  not  applicable  in  actions 
oiassmpsii.    Joinder^ 
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Addison  in  support  of  the  demarrer.  The  general  1681. 
replication  of  de  injurid  is  only  proper  where  the  plea 
admitting  tlie  statement  in  the  declaration  oBun  matter 
of  excQse  in  answer;  Cragate^s  case{a\  Com.  Digy 
Pleader.  F.  18.,  Hankei  v.  Parker  (d),  Tatflor  v.  Mark» 
fwm  {c)f  Selby  v.  Bardons.  {d)  The  plea  here  does  not 
admit  the  contract  alleged  in  the  declaration,  or  set  vp 
any  excuse  for  not  performing  it,  but  merely  avers  that 
the  contract^  instead  oF  being  absolute^  was  qualified 
by  a  custom.  And  this  form  of  replication  is  known  only 
in  actions  of  trespass,  and  trespass  on  the  cose,  and  is 
wholly  inapplicable  in  an  action  of  assimpsiif  as  the 
Court  of  Exchequer  held  in  Solfy  v.  Nash  {e)  last 
term* 

Haiderson  conird.  The  decision  in  Sdlif  v*  NoA 
turned  on  the  new  assignment,  and  the  novelty  of  thb 
replication  in  assumpsit  is  no  objection^  since  the  new 
mode  of  pleading  in  that  action  has  occasioned  a  neoes^ 
sity  for  new  modes  of  reply ;  and  even  in  replevin  the 
replication  was  not  in  use  before  the  case  of  SeUnf  v* 
Bardons.  It  is  expedient  that  such  a  reply  should  be 
permitted,  since  the  Defendant  may  traverse  every 
material  fact  in  the  declaration,  while  the  Plaintiff  is 
under  the  disadvantage  of  confining  himaelf  to  a  single 
point,  although  he  may  have  two  or  three  available  an* 
•were  to  the  plea.  And  the  replication  here  fails  within 
the  principle  on  which  it  has  been  allowed  in  actions  of 
trespass;  for  the  plea  admits  the  contract  on  which 
the  Plaintiff  sues,  but  offers  as  an  excuse  that  that 
contract  has  not  been  acted  on  at  the  proper  time; 
while  the  replication  only  denies  that  ground  of  dsh 
fence* 

(a)  8  Rep.  67.  (d)  BB.^  Adol.  2.  9  Singh. 

lb)  ffob.76.  756. 

(e)  Yelv.  157.  (e)  Kot  Jret  reported. 
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1S35.  .  Nor  is  it  cumulative ;  for  where  several  matters  in  a 
plea  go  to  make  up  one  proposition,  the  plea  is  not  double, 
Bowles  V.  Lusty  (a),  and  the  whole  may  be  replied  to  as  a 
single  proposition.  In  Carr  v.  Hinckliffe  (6),  where  the 
defendant  pleaded  that  the  goods  in  respect  of  which  the 
plaintiff  sued  were  sold  and  delivered  to  defendant  by  A.^ 
the  factor  and  agent  of  plaintiff,  with  the  privity  of  plain- 
tiff,  as  and  for  the  goods  of  A.,  and  that  defendant  did 
not  know  that  the  goods  were  not  the  property  of  A.  $ 
that  at  the  time  of  the  sale  and  delivery,  A.  was  and  still 
is  indebted  to  defendant  in  more  than  the  value  of  the 
goods,  and  that  defendant  was  ready  and  willing  to  set 
off,  and  allow  to  plaintiff  the  value  of  the  goods  out  of 
the  monies  so  due  and  .owing  from  A. ;  BayleyJ.  said, 
**  I  am  not  prepared  to  say  that  the  plaintiff  might  not 
have  framed  his  replication  so  as  to  put  in  issue  both 
the  sale  by  the  factor,  as  alleged  in  the  plea,  and  the 
debt  stated  to  be  due  from  him  to  the  defendant  Those 
two  facts  constitute  one  matter  of  defence,  and  the  re- 
plication suggested  might  probably  be  supported  by  the 
cases  oi  Robinson  v.  Raley{c)j  and  O'Brien  v.  Saxon.*'(d) 
But  the  plea  is  ill,  as  setting  forth  a  custom  un- 
reasonable, and  inconsistent  with  the  contract  set  out  on 
the  declaration.  It  is  unreasonable  that  a  party,  who, 
by  a  written  contract,  has  expressly  stipulated  for  security, 
without  confining  himself  to  demand  it  within  a  particular 
time,  should  lose  the  benefit  of  his  contract  if  he  omits 
to  demand  the  security  within  a  given  time ;  at  all  events, 
a  custom  which  imposes  such  a  condition  on  him,  is 
inconsistent  with  the  contract,  and  cannot  prevail  against 
it.  Customs  in  matters  of  trade  are  to  be  followed,  only 
in  the  absence  of  an  express  contract  or  where  they 
are  consistent  with  a  contract  which  has  been  entered 


(a)  4>Bingh.4>2S.  (c)  ISurr.SlG. 

(6)  ^B.^c.  547.  U)  2  s.  4*  c.  m- 
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into.  In  Wiggle^fmorth  v.  Dallison  (a),  where  a  custom  18S5. 
that  tenants,  whether  under  a  lease  or  parol  demise, 
should  have  the  'waygoing  crop,  was  held  good.  Lord 
Mansfield  said,  *'The  custom  does  not  alter  or  con- 
tradict the  agreement  in  the  lease,  it  only  superadds  a 
right  which  is  consequential  to  the  taking,  as  a  heriot 
may  be  due  by  custom,  although  not  mentioned  in  the 
grant  or  lease."  Here,  the  alleged  custom  alters  the 
agreement  by  superadding  a  right  which  is  not  conse- 
quential on  the  agreement,  namely,  a  right  to  be  ex- 
onerated from  giving  security  unless  it  be  required  within 
a  given  time.  But,  m  Boraston  v.  Green  (6),  it  was  held 
that  the  custom  of  the  country  could  have  no  place 
where  the  off-going  tenant  held  under  a  lease  expressly 
making  a  different  provision  in  respect  of  the  'way- 
going crop.  And  here,  by  an  express  contract,  a  pro- 
vision is  made  for  security,  different  from  the  limited 
provision  set  out  by  the  custpm.  So  in  Webb  v.  Plum' 
fner{c),  by  the  custom  of  the  country,  the  out-going 
tenant  was  entitled  to  an  allowance  for  foldage  from 
the  in-coming  tenant;  where  a  lease,  however,  spe- 
cified certain  payments  to  be  made  by  the  in-coming 
to  the  out-going  tenant,  at  the  time  of  quitting  the 
premises,  among  which  there  was  not  included  any 
payment  for  foldage,  it  was  held,  that  the  terms  of  the 
lease  excluded  ihe  custom,  and  that  the  out-going"tenant 
was  not  entitled  to  any  allowance  in  respect  of  foldage. 
Holdings.  Pigott  {d)  was  decided  on  the  same  principle; 
but  Yates  v.  Pym  {e)  is  nearly  in  point :  there  it  was 
held  that,  on  a  warranty  of  prime  singed  bacon,  evi- 
dence was  not  admissible  of  a  practice  in  the  bacon 
trade  to  receive  bacon  to  a  certain  degree  tainted  as 
prime  singed  bacon ;  nor  of  a  practice  to  preclude  the 

(a)  Doug.  I96.  (d)  7  Bingh.  465. 

(6)  16  East,  71'  ie)  6  Tawn.  446. 

(c)  2B.S^Ald.74t6. 
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I9$t*  purchaser  from  all  remedy,  if  he  did  not  diaoovei  and 
point  out  the  defect  by  an  early  day.  And  HeaiiJ. 
aaid  at  Nfsi  Prhis  {a)^  "  The  evidence  of  custom  can- 
not be  received  to  alter  the  contract*' 

Aidison^  in  reply.  The  language  of  the  replication 
ie  hfparid  is  only  applicable  to  cases  of  tort :  and  as  to 
the  argument  from  expediency,  the  object  of  the  new 
roles  is  rather  to  render  the  bsue  precise  and  explicit^ 
than  to  leave  it  open  to  evidence  on  several  points. 
Then,  the  PlaintiflP  having  made  his  contract  subject  to 
d)is  custom,  it  is  not  competent  to  him  to  object  that  it 
is  unreasonable.  But  there  is  nothing  unreasonable  in 
limiting  the  time  within  which  the  purchaser  shall  be 
called  on  to  find  security;  particularly  when  the  time 
pi^escribed  is  on  or  before  the  delivery  of  the  articlcb 
On  the  contrary,  it  would  indeed  be  unreasonable  to 
call  on  the  purchaser  capriciousty  at  any  subsequent 
period  when  he  might  have  made  no  arrangement  far 
the  potpose.  Nor  is  there  any  thing  in  this  custom 
inconsistent  with  the  Defendant's  contract  to  give 
lecurity.  The  custom  does  not  alter  or  contradict  the 
agreement,  but  merely  superadds  the  right  of  having  it 
enforced  within  a  given  time,  convenient  for  both  parties. 
lu  like  manner  the  custom  of  merchants  allows  three 
days*  grace  for  the  payment  of  bills  of  exchange.  In 
LetMtker^M  case  (i),  it  was  held  that  the  clause,  ^axnrmted 
to  depart  trith  etmvmf,  must  be  construed  according  to 
the  usage  among  merchants;  i.  e.  from  such  place  where 
convoys  are  to  be  had,  as  the  Domis^  &c.  So  in  Baker 
vr.  Payne  (c),  wh^re  the  captain  of  an  India  ship  sold  all 
bis  china  ware  and  merchandise  which  he  brought  home 
in  bis  last  voyage,  and  covenanted  to  deduct  all  due 
aUowanceSf  Scc*^  he  was  permitted  to  adduce  proof  of  a 

(o)  Holt,  iV:  P.  C.96.  (c)  1  r«f.  juB.459. 

(6)  2Salk.^3. 
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castom,  to  shew  dmt  such  allowances  were  to  be  limited  1MB. 
by  the  price  which  he  was  to  receive.  In  Donaldson  r. 
Forsier  {a\  at  the  trial  before  Lord  Kenyan  of  an  action 
on  a  charterpartyi  by  which  it  was  stipulated  that  the 
merchant  should  have  the  exclusive  use  of  the  ship 
outwards,  and  the  exclusive  privilege  of  the  cabin,  the 
master  not  being  allowed  to  take  any  passengers,  at 
which  trial  the  defendants  insisted  that,  under  a  charter- 
party  so  worded,  it  was  the  constant  usage  of  trade  to 
allow  the  master  to  take  out  a  few  articles  for  private 
trade,  his  Lordship  sufiered  evidence  to  be  given  to 
prove  the  usage,  observing,  that  although  primdjacie 
the  deed  excluded  that  privilege,  yet  he  thought  the 
deed  might  be  explained  by  uniform  and  constant  usage, 
the  usage  being  a  tacit  exception  out  of  the  deed.  In 
Smith  v.  Wilson  (6),  in  a  lease,  inter  alia^  of  a  rabbit 
warren,  lessee  covenanted  that,  at  the  expiration  of  the 
t&im^  he  would  leave  on  the  warren  10,000  rabbits,  the 
kssor  paying  for  them  60/.  per  thousand;  it  was  bekl^ 
in  an  action  by  the  lessee  against  the  lessor  ibr  refusing 
to  pay  for  the  rabbits  left  at  the  end  of  the  term,  that 
parol  evidence  was  admissible  to  shew  that,  bj  the 
CQstom  of  the  country  where  the  lease  was  mad^  the 
word  thousand^  as  applied  to  rabbits^  denoted  imhx 
hundred*  That  case  goes  farther  than  the  present;  for 
the  Defendant  does  not  seek  to  elude  the  giving  security 
or  to  alter  its  amount,  but  merely  to  fix  the  lime  when 
it  shall  be  required.  The  principle^  as  laid  down  in 
2  Slarkie  on  Evidence,  567.,  is,  -—  <'  that,  in  commereial 
afiairs,  and  all  the  other  usual  and  common  transactions 
of  life,  it  would  be  attended  with  great  inconvenience 
that  the  well-known  and  ordinary  practice  and  usage 
OB  the  subject  should  not  be  tacitly  annexed,  by  virtoe 

(a)  AlMi  an  Shipp.  pariS.         (6)  SB.  SfAdO. 7M. 
ch.  1. 
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of  such  a  presumption,  to  the  terms  of  a  contract,  and 
that  the  parties  should  either  be  deprived  of  the  cer- 
Wn?TTAMB  ^inty  and  advantage  to  be  derived  from  the  known 
Masqn.  course  of  dealing,  or  be  placed  under  the  necessity  of 
laboriously  specifying  in  their  contracts  by  what  par- 
ticular usages  they  meant  to  be  bound." 

Cw\  adv.  villi. 

TiNDAL  ex  J.  This  case  comes  before  us  upon  a 
special  demurrer  to  the  Plaintiff's  replication*  And 
the  first  question  is,  whether  the  replication  is  good  in 
point  of  law. 

The  Plaintiff  declares,  in  his  first  cfount,  upon  a 
contract  of  sale  of  certain  books  to  the  Defendant, 
under  certain  special  conditions  set  out  in  the  decla- 
ration. . 

To  this  the  Defendant  pleads  in  bar,  that  the  books 
were  sold  to  bim  upon  the  conditions  set  out  in  the 
declaration,  but  subject  and  according  to  the  usage  and 
course  of  dealing  observed  amongst  booksellers  in  Lon- 
don, by  which  usage  and  course  of  dealing,  as  stated  in 
the  plea,  a  material  variation  is  made  in  the  terms  of 
the  contract  declared  upon;  and  he  concludes  his  plea 
with  a  verification.  To  this  plea  the  Plaintiff  has  re- 
plied in  the  general  form ;  *^  that  the  Plaintiff  of  bis 
own  wrong,  and  without  the  cause  by  the  Defendant  in 
his  plea  alleged,  committed  the  breach  of  promise  in  the 
said  first  count  mentioned,  in  manner  and  form,"  &c. 
concluding  to  the  county;  and  to  this  replication  the 
Defendant  demurs  .  specially,  shewing  the  causes  of 
demurrer  therein  contained. 

And  we  are  of  opinion,  that  the  replication  upon  the 
state  of  this  record  is  informal  and  insufficient 

It  is  well  known,  that  this  general  form  of  replication 
is  allowed  in  actions  of  trespass,  and  of  trespass  on  the 
case»  where  the  Defendant's  ple^  is  merely  in  excuse  of 
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an  injury  to  the  person  or  reputation  of  another.  In  IBSS* 
those  cases,  although  the  plea  may  contain  a  multiplicity 
of  facts,  yet  if  they  amount,  when  taken  altogether,  to 
an  excuse  of  the  act  complained  of,  and  contain  neither . 
matter  of  record,  nor  any  claim  or  interest  in  or  out  of 
land,  nor  any  authority  from  the  Plaintiff,  the  Plaintiff 
is  allowed  to  put  in  issue  all  the  facts  which  constitute 
the  Defendant's  excuse  by  this  general  traverse. 

Whether  this  form  of  replication  which  has  hitherto  ^^'^ ^^^''**M' 
been  used  in  actions  of  trespass,  and  actions  on  the  'V  .  l;;'^/ 
case  only,  is  applicable  to  an  action  upon  promises,  may 
be  doubtful;  but,  without  entering  into  that  question, 
it  is  clear,  that  it  can  only  be  applicable  where  the  plea 
states  matter  which  admits  the  promise  as  laid  in  the 
declaration,  and  excuses  its  non- performance. 

The  form  and  language  of  the  replication  proves  this : 
it  is  a  denial  oithe  excuse  contained  in  the  Defendant's 
plea ;  unless  the  plea,  therefore,  does  consist  of  matter 
of  excuse,  there  is  no  issue  joined. 

But  we  think  this  plea,  which  seeks  to  introduce  a 
new  condition  into  the  special  promise  stated  in  the 
declaration,  does  not  admit  that  promise,  and  excuse  the 
non^performance  of  it,  but  does  in  effect  deny  that  such 
promise  was  ever  made.  The  replication,  therefore, 
which  only  proposes  to  deny  the  excuse  set  up  in  a  plea, 
where  no  excuse  is  alleged,  appears  to  us  to  be  informal 
and  insufficient. 

The  Plaintiff,  however,  objects  to  the  plea  itself,  and 
if  that  plea  is  bad  in  substance^  undoubtedly,  upon  the 
whole  record,  the  Plaintiff  ought  to  prevail. 

The  objection  taken  to  the  plea  is,  that  the  Defendant 
cannot,  by  law,  vary  the  terms  of  a  written  contract  by 
the  introduction 'of  the  custom  and  usage  of  the  trade. 
And  that,  as  he  would  be  precluded  from  shewing  such 
custom  or  usage  in  evidence,  he  is  equally  prevented 
from  pleading  the  same  in  bar  of  the  action.    How  far 
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I8S/L  a  mercantile  oon tract  reduced  to  writing  and  signed  by 
the  particfy  which  is  silent  on  a  particular  point,  may 
have  that  silence  supplied  by  evidence  of  a  general 
course  and  usage  of  the  trade,  within  the  limits  of  which 
the  contract  was  made,  and  to  which  it  relotesi  is  a 
qtmniyn  which  it  would  be  difficult  to  answer  with  ex- 
actness and  prcoiaioD.  But  in  this  cas^  we  think  die 
question  does  not  occur.  For  we  think  ourselves  not 
bound  to  take  notice  upon  this  record,  that  there  was 
any  written  contract  or  agreement  signed  by  the  De* 
fendant.  There  is  no  such  allegation  in  the  declaretioil ; 
and  although  we  might  be  led  to  conjecture  from  some 
of  the  expressions  therein  used,  that  such  was  the  fact, 
we  think  it  by  no  means  sufficiently  clear  upon  the 
pleadings,  to  warrant  us  to  infer  it  in  support  of  an 
objection  to  the  Defendant's  plea. 

The  plea,  therefore^  not  having  been  specially  de* 
murred  to  as  amounting  to  the  general  issue,  or  upon 
any  other  ground  of  form,  we  think,  as  the  facts  stated 
thtfein  are  admitted  by  the  Plaintiffs'  demurrer,  that  it 
is  a  plea  substantially  good,  and  therefore  we  give  our 

Judgment  for  the  Deflmdant. 


Nov.  25.  PoNTBT  V.  BASINGSTOKE  Canal  Company* 

A  canal  act      rpHIS  action  was  brought  on  three  deeds  poll  issued 

provided^  that     X    ,       ,      _     .         ^    J^      ^  ^  . 

**  proprietors^  ^J  ^"^  Basingsioke  Canal  Company  ra  1793,  1795, 

land  owners,  and  l?97f  and  conditioned  for  the  payment  of  money 
interested  in  '^"^^^  ^Y  ^^^  company.  Interest  bad  been  paid  on 
the  said  them  up  to  18S4,  but  not  since* 

navigation," 

•hoold  have  a  right  to  inspect  the  books  of  the  company : 

Held,  that  a  creditor  by  bond  was  a  person  interested  in  the  navigatioD,  within 
the  spirit  of  the  aboife  enactment 
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TIra  Defendants  now  pleaded)  that  the  deedi  were  1BSS« 
made  by  virtue  of  a  roeeting  of  proprietors  which  was 
not  duly  convened ;  that  the  assets  of  the  ^company 
were  insufficient  to  pay  the  Plaintiff*  without  giving  him 
a  priority  not  warranted  by  the  act  incorporating  the 
company;  and  as  to  a  part  of  the  arrears  of  interest,  the 
statute  of  limitations. 

Upon  afi^vit  of  these  iacts ;  that  the  right  to  the 
money  had  never  been  diluted ;  and  that  the  inq)eclioa 
was  necessary  in  order  to  the  Plaintiff's  proceeding 
safely  with  bis  caus^ 

Barsiow  obtained  a  rule,  calling  on  the  company  to 
shew  cause  why  they  should  not  produce,  and  why  the 
Plaintiff  should  not  be  at  liberty,  at  his  own  expense,  to 
inspect  the  books  of  the  company  touching  the  matters 
in  their  plea  respecting  the  validity  of  the  deeds  de« 
dared  on. 

Wiide  Serjt  and  Erhf  who  shewed  cause,  contended 
that  the  books  in  question  must  be  considered  in  the 
same  light  as  the  Defendants'  title  deeds,  which  the 
Plaintifl^  not  being  a  member  of  the  company,  could 
have  no  right  to  inspect ;  and  they  cited  Batcliffe  v. 
Bleasb^  (a),  Rctcoe  v.  Hawden  (i),  and  Imperial  Oas 
Company  v.  Clarke  (r),  to  shew  that  the  Plaintiff's  case 
did  not  fall  within  the  principle  on  which  the  Court 
oompels  the  inspection  of  an  adversary's  papers, — ^when 

Barskfw  referred  to  the  act  incorporating  the  Basing-' 
sloke  Canal  Company  (18  G.  3.  clxxv.  local  and  pub- 
lic), which  expressly  provides,  that  ••  proprietors,  land- 
owners, and  others  interested  in  the  said  Navigation^** 
shall  be  entitled  to  inspect  the  company's  books. 

(a)  3  Singh.  148.         (b)  4  Bingh.  539.        (0  7  Bingh.  95. 
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Wilde  contended  that  the  words,  <*  others  interested 
in  the  said  navigation,^'  could  only  apply  to  others  of 
the  same  description  as  proprietors  or  land-owners,  and 
did  not  include  mere  creditors. 

TiNDAL  C.  J.  It  appears  to  me,  that  the  present 
applicant  falls  within  the  equitable  principle  of  the 
authority  given  by  the  act.  Persons  who  have  lent 
money  to  the  company  are,  in  a  general  sense,  interested 
in  the  proceedings  of  the  navigation. 

The  rest  of  the  Court  concurred  in  making  the  rule 

Absolute* 


Nw.  S5. 


Smith  v.  Thomas. 


In  an  action 
of  dander, 
the  plea  of 
privileged 
communi- 
cation must 
all^e  that 
the  Defend- 
ant  made  the 
communica- 
tion on  a  law- 
ful occasion, 
believing  it  to 
be  true,  and 
vfUhout 
malice;  or, 
at  least,  UmA 
fide. 


/Jl^Hi/e/^  SP^ 


nnHE  first  count  of  the  declaration,  after  the  usual 
inducement  of  good  reputation,  alleged  that,  before 
and  at  the  dme  of  the  committing  of  the  grievances  by 
the  Defendant  as  thereinafter  mentioned,  and  from 
thence  hitherto,  the  PlaintiiF  had  been  and  still  was  a 
haberdasher  and  laceman,  and  had  always  exercised  and 
carried  on,  and  still  did  exercise  and  carry  on  the 
trade  and  business  of  a  draper,  haberdasher,  and  lace- 
man, with  integrity,  honesty,  and  propriety  of  conduct: 
that  Plaintiff  had  not  been,  nor  until  the  the  time  of  the 
committing  of  the  several  grievances  by  the  Defendant 
as  thereinafter  mentioned,  had  been  suspected  to  have 
been,  in  embarrassed  or  insolvent  circumstances  in  the 
way  of  his  said  trade  or  business,  or  imprisoned,  or  a 
person  unfit  to  be  credited  in  the  way  of  his  said  trade 
or  business,  as  thereinafter  stated  to  have  been  charged 
upon  and  imputed  to  him  by  the  Defendant,  or  guilty  of 
any  offences  or  misconduct  whatever :  by  means  of  which 
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said  premises  the  Plaintiff,  before  the  committing  of 
the  several  grievances  by  the  Defendant  as  thereinafter 
mentioned,  had  deservedly  obtained  the  good  opinion 
and  credit  of  all  his  neighbours,  and  other  subjects  of 
this  realm  to  whom  he  was  in  anywise  known,  and  had 
also  thereby  acquired,  and  was  then  thereby  daily 
and  honestly  acquiring  great  gains  and  profits  in  his 
said  trade  and  business,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  great  increase  of  his 
riches :  yet  the  Defendant,  well  knowing  the  premises, 
but  greatly  envying  the  happy  state  and  condition  of  the 
Flainti£^  and  contriving  and  maliciously  intending  to  in- 
jure the  Plaintiff  in  his  said  good  name,  fame,  and  credit, 
and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbours,  and  other 
subjects  of  this  realm,  and  to  cause  it  to  be  suspected 
and  believed  by  his  the  Plaintiff's  neighbours,  and  other 
subjects  of  this  realm,  that  the  Plaintiff  had  been  in 
embarrassed  circumstances  in  the  way  of  his  said  trade 
or  business,  and  a  person  unfit  to  be  credited  in  the  way 
of  4  bis  said  trade  and  business,  and  to  vex,  harass, 
impoverish,  and  wholly  ruin  the  Plaintiff  in  his  said 
trade  and  business,  heretofore,  to  wit,  on  the  10th  of 
October  1834,  in  a  certain  discourse  which  the  Defend- 
ant then  had  of  and  concerning  the  Plaintiff  and  of  and 
concerning  him  in  the  way  of  his  said  trade  and  business* 
in  the  presence  and  hearing  of  divers  subjects  of  this 
realm,  then  in  the  presence  and  hearing  of  the  said 
subjects,  &lsely  and  maliciously  spoke  and  published  of 
and  concerning  the  Plainti£^  and  of  and  concerning  him 
in  the  way  of  his  trade  and  business,  the  falser  scan- 
dalous, roaliciousf  and  defamatory  words  following, 
that  was  to  say:  —  **  I  do  not  do  business  with  him," 
(meaning  the  said  Plaintiff  in  the  way  of  his  trade  and 
businessi)  <^  nor  ivill  I|  as  he  is  a  queer  character. 


1835. 


Smith 
Thomas. 


Smith 
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IftSS.  and  has  been  deeply  involved  in  debt»  and  in  several 
prisons;^'  thereby  meaning,  and  being  by  the  last  men*- 
ttoned  subjects  then  understood  to  mean  to  insinuate 
TflOMAs.  that  the  Plaintiff  had  been  in  embarrassed  circumstances, 
and  was  unfit  to  be  credited  in  the  way  of  his  said  trade 
and  business*  The  second  count  concluded  by  alleging 
as  special  damage»  by  reason  of  the  committing  of  the 
grievances  by  the  Defendant,  the  refusal  of  several  per- 
sons, nominaiimp  to  deal  with  the  Plaintiff. 

The  Defendant  pleaded,  that  before  and  at  the  time 
of  speaking  and  publishing  the  said  several  words  and 
each  of  them  in  the  declaration  mentioned,  the  Defend- 
ant was  a  linen  merdiant,  and  the  trade  and  business 
of  a  linen  merchant  during  all  that  time  exercised  and 
carried  on:  that  JoAn  Wreford  in  the  declaration 
mentioned,  was  also  theretofore,  and  during  all  the 
thne  before  mentioned,  a  hosier  and  haberdasher,  and 
the  trade  and  business  of  a  hosier  and  haberdasher 
during  all  that  time  exercised  and  carried  on :  that  Uie 
said  Ji  Wrfford  being  then  desirous  of  inquiring  and 
learning,  and  having  occasion  to  inquire  and  leara  in 
the  way  of  his  trade  and  business  of  a  hosier  and 
haberdasher  aforesaid,  into  the  solvency  and  state  of 
affairs  of  the  Plaintiff,  and  believing  that  the  Defendant 
could  then  afford  him,  the  said  J*  Wrefardj  information 
as  to  such  solvency  and  state  of  affairs,  did  then,  to  wit> 
on,  flic,  send  one  W.  Wreford^  the  nephew  of  the  said 
t/*  Wreforip  and  his  agmt  for  that  purpose,  to  inquire 
into  and  learn  from  the  Defendant,  the  solvency  and 
state  x>f  affairs  of  the  Plaintiff:  and,  thereupon,  the 
Defendant  being  inquired  of  as  to  the  solvency  and 
state  of  affairs  of  the  Plaintiff  by  the  said  W.  Wrrfori 
as  such  agent  as  aforesaid  of  the  said  J.  JV^^efbrd  in  the 
way  of  the  said  trade  and  business  so  carried  on  by  the 
said  J*  Wreford^  did,  in  answer  to  such  inquiry,  si^eak 
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snd  publish  to  the  said  W.  Wreford  as  suoh  agents  the  1885. 
said  several  words  in  the  declaration  mentionedi  as  he 
lawfully  might  for  the  cause  aforesaid,  the  same  then 
being  a  confidential  communication  by  the  Defendmt 
to  the  said  fV,  Wreford  as  such  agent,  he,  the  Defend- 
ant|  at  the  time  of  so  speaking  and  publishing  the  said 
words  as  aforesaid,  firmly  believing  the  same  and  each 
of  them  to  be  true :  which  said  speakbg  and  publishing 
were  the  same  speaking  and  publishing  by  the  Defend- 
ant of  the  said  words  as  in  the  declaration  mentioned^ 
and  whereof  the  Plaintiff*  had  above  thereof  complained 
against  him ;  and  that,  the  Defendant  was  ready  to  verify* 

The  Defendant  then,  in  another  plea,  denied  the  ex« 
istence  of  the  special  damage  alleged  in  the  second 
count  of  the  declaration. 

To  these  pleas  the  Plaintifi*  demurred,  and  assigned 
as  causes  of  demurrer,  that  the  matters  pleaded  were 
in  bar  if  the  words  were  spoken  maliciously ;  and  that 
therefore  the  plea,  if  it  admitted  malice,  was  bad ;  and 
if  it  denied  the  malice,  was  argumentative  and  amounted 
to  the  general  issue,  and  being  a  denial  should  have 
concluded  to  the  country :  that  the  plea  did  not  suffi* 
ciently  deny  the  grievances,  or  confess  and  avoid  them  \ 
that  the  matters  pleaded  did  not  avoid  the  malice: 
that  the  plea  would  take  away  from  the  jury  the  consi« 
deraUon  of  the  question  of  malice^  although  the  malice 
was  either  the  gist,  or  at  least  a  substantive  part  of 
the  cause  of  action:  that  the  plea  amounted  to  the 
plea  of  not  guilty :  that  it  did  not  confess  the  meaning 
with  which  the  words  were  charged  in  the  declaration  to 
have  been  spoken :  that  the  plea,  although  it  prctfessed 
to  answer  the  whole  declaration,  only  justified  a  speaking 
and  publishing  to  one  person,  although  the  Defendant 
was  charged  with  speaking  and  publishing  the  words  in 
the  presence  and  hearing  of  divers;  that  the  plea 
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18S5.  shewed  no  reason  or  necessity  for  publislilng  the  words 
in  the  presence  of  divers,  when  the  occasion,  as  stated 
in  the  plea,  only  required  the  Defendant  to  speak  the 
words  to  one  person  alone:  that  the  plea  oilight  to 
have  shewn  some  reason  why  the  Defendant  should 
believe  the  words  to  be  true;  and  also  that  it  ought 
to  have  shewn  what  occasion  John  Wreford  had  to  en- 
quire into  the  solvency  and  state  of  affairs  of  the  Plain- 
tiif,  that  the  Court  might  see  whether  it  was  a  lawful 
occasion ;  and  that,  at  all  events,  the  plea  ought  to  have 
stated  the  occasion  to  have  been  lawful  or  proper,  and 
that  the  Defendant  had  notice  of  it:  that  the  plea  was 
substantially  bad,  because  a  party  who  does  not  appear 
by  the  plea  to  be  the  relation  or  friend,  or  to  have  any 
connection  with  the  person  who  applies  to  him,  or  to 
have  had  any  grounds  for  his  belief,  is  not  justified  in 
making  false  assertions  injurious  to  a  tradesman's  credit: 
and  that  the  plea  was  in  other  respects  informal,  uncer- 
tain, and  insuiBcient.  As  to  the  third  plea,  —  that  the 
special  damage  was  not  the  gist  of  the  action,  nor  tra- 
versable; that  the  Defendant  could  not  plead  a  plea  to 
the  damage  alone,  the  damage  not  being  by  itself  a 
cause  of  action  or  divisible  from  the  rest  of  the  griev- 
ances; that  the  plea  did  not  sufficiently  point  out 
what  it  was  to  which  it  was  intended  to  be  pleaded ; 
and  that  it  was,  in  other  respects,  uncertain,  informal,' 
and  insufficient 

Taljburd  Serjt,  in  support  of  the  demurrer,  referred  to 
the  language  of  LittledaleS.  in  M^Phet^son  v.  Daniels  {a)^ 
and  of  Bayley  J.  in  Carr  v,  HinchUff{b\  also  to  Smitit 
V.  Spoona*  (c),  and  Com.  Dig.y  Pleader  E.  14.,  to  shew 


(a)  10  S.  S^  a  272.  (o)  3  Taunt.  24S. 

(6)  4tJB.SsC.64t7. 
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that  the  plea  was  bad,  as  amounting  to  the  general  issuer  1895. 
and  disclosing  only  matters  which  might  he  given  in 
evidence  nnder  that  issue;  but  upon  this  point  the  Court 
pronounced  no  opinion.  The  principal  objection  to  the 
plea  was,  that  it  did  not  negative  the  existence  of  malice 
on  the  part  of  the  Defendant,  or  justify  the  making  a  com* 
munication  in  the  presence  of  many,  which  at  all  events 
ought  only  to  have  been  made  to  the  party  enquiring. 

Then,  the  third  plea,  denying  the  existence  of  special 
damage^  afforded  no  answer  to  the  action.  The  Plain<* 
tiff  was  entitled  to  some  damages,  and  the  gmnium  was 
immaterial. 

&orks  Serjt.,  contrd.  The  objection  on  the  score  that 
the  plea  does  not  negative  the  existence  of  malice,  as* 
sumes  that  the  allegation  in  the  declaration,  that  the 
words  were  spoken  maliciously,  is  material.  But  where, 
as  in  the  present  case,  words  are  slanderous  in  them- 
selves, proof  of  malice  is  unnecessary,  and  the  allegation 
of  it  immaterial.  In  Bromage  v.  Prosser  (a)  BayUy  J. 
says,  *'  In  an  ordinary  action  for  words,  it  is  sufficient  to 
charge  that  the  defendant  spoke  ^x^xn  faUely  i  it  is  not 
necessary  to  state  that  they  were  spoken  malidoady. 
This  is  laid  down  in  StyleSy  392.,  and  was  adjudged  upoa 
error  in  Mercer  v.  Sparks,  (b)  The  objection  there  was, 
that  the  words  were  not  charged  to  have  been  spoken 
maliciously ;  but  the  Court  answered  that  the  words  were 
themselves  malicious  and  slanderous,  and,  therefore,  the 
judgment  was  affirmed." — '*  In  an  ordinary  action  for  a 
libel  or  for  words,  though  evidence  of  malice  may  be 
given  to  increase  the  damages,  it  never  is  considered  as 
essendal,  nor  is  there  any  instance  of  a  verdict  for  a  de- 
fendant on  the  ground  of  want  of  malice." 

In  Drewe  v.  CouUan  (c)  it  was  held,  that  charging  that 

(a)  4JB.  ^^  C.255.  (c)  In  note  to  Harman  v. 

(6)  Owen,  51.    Noy.  35.       Tappenden,  1  East,  56l. 

VOL.  II.  C  C 
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HftV       tb#  der«(490t^  knowing,  &c.,  aud  xx^ongJuOn  ioteoding 

'^  Id  d^iurive  plauitifiTi  &c.,  hindered  him  from  giving  bis 

^^*       xo^  Sl^p  wm  a  sufficient  allegation  of  malice.     So  in 

TWi^     J^H^>Bard  y«  Sargeant  (a),  which  Garraw  proposed  to  dis* 

tiogoish  from  Ashh/  v.  WhUe^  on  the  ground  that  the 

dedaration  did  allege  the  act  done  to  have  been  ma* 

liqioo8»  AsKhursi  J.  said  'Uhat  the  distinction  was  not 

well  founded,  for  it  was  laid  to  be  ^  wrong/uUy  intending 

to  injure^*  &c»  which  was  the  same  as  ^  maliciously ^  &c. ; 

and,  therefore  the  plaintiff  recovered." 

And  this  plea,  though  it  should  be  held  to  amount 
to  the  general  issue,  may  still  be  pleaded ;  I  /fins. 
Sand.  ISO.  (note  to  Lake  v.  King);  particularly  since 
the  new  rules,  the  object  of  which  was  to  obviate  the 
inconvenience  occasioned  by  pleas  so  general  as  that  in 
J*An$on  V.  Siuart.  (b)  Nor  is  it  material  that  the  com- 
munication was  made  in  the  presence  of  many.  The 
gist  of  the  action  is  the  communication ;  and  the  plea  is 
sufficient  if  it  goes  to  the  gist  of  the  action:  MojitprivaU 
V,  Smith  [c\  Taj/lor  v.  Cole,  [d)  Besides,  the  allegation 
that  the  words  were  spoken  in  the  presence  and  hearing 
of  divers  subjects,  amounts  to  no  more  than  an  avei> 
ment  of  publication;  1  Wms.  Sat<;2(/,  242.,  note  l.s  which 
is  admitted  by  the  plea. 

As  to  the  third  plea,  it  certainly  does  not  go  to  the 
gist  of  the  action ;  but  there  can  be  no  objection  to  the 
Defendant's  denying  the  existence  of  special  damage. 
\Tindal  C.  J»  The  plea  must  be  an  answer  to  the 
action;  there  is  no  such  thing  as  a  plea  to  the  damages.] 

Talfowrd  in  reply.  The  older  authorities  on  the 
subject  of  the  allegation  of  malice  are  much  shaken  by 
Macpherson  v.  Danielle  where  Mercer  v.  Sparis  being 

(«)  In  note  to  Hinrmim  t.         (e)  2  Campb^  173. 
TatifVidm^  1  EaH,  56l.  (tf)  3  T.  R.  29^. 

.  (6)  1  T.  *  748. 
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eited,   Parle  J.  said,   *^  That  vras  after  verctiet,  and       kSt5. 

malice  must  have  been  proved  at  the  trial/'     At  all 

events,  malice  must  be  implied  on  this  declaration ;  and 

then,  the  objection  to  the  plea  is,  that  it  does  not  confess 

or  deny  the  malice,  and  therefore  afibrds  no  answer 

to  the  gist  of  the  action.    The  question  is,  not  whether 

the  statement  made  by  the  defendant  is  true,  or  whether 

be  believed  it  to  be  true ;  but  whether  it  was  spoken  on 

a  lawful  occasion,  hon&^fide^  and  without  malice.     In 

put  ▼•  Donovan  (a),  in  an  action  for  slander  of  title 

conveyed  in  a  letter  to  a  person  about  to  purchase  the 

estate  of  plaintiiT,  imputing  insanity  to  Y.,  from  whom 

the  plaintiff  purchased   it,  and   that  the  title  would, 

therefore,  be  disputed,  per  quod  the  vendee  refused  to 

complete  the  purchase ;  it  was  held  that  the  defendant, 

who  had  married  the  sister  of  Y.,  who  was  beir^at*law 

to  her  brother  in  the  event  of  his  dying  without  issue, 

was  not  to  be  considered  as  a  mere  stranger ;  and  that 

the  question  for  the  jury  was,  not  whether  they  were 

satisfied  as  men  of  good  sense  and  good  understanding 

that  y.  was  insane,  or  that  the  defendant  entertained  a 

persuasion  that  he  was  insane,  upon  such  grounds  aa 

would  have  persuaded  a  man  of  sound  sense  and  know« 

ledge  of  business;  but  whether  he  acted  bon&  Jide  iu 

the  communication  which  he  made,  believing  it  to  bo 

true^  as  he  judged  according  to  his  own  understandings 

and  under  such  impressions  aa  his  situation  and  eha« 

racter  were  likely  to  b^t, 

CWr,  adv.  twif • 

TiNDAL  C.  J.  The  argument  in  this  case  has  turned 
principally  on  the  special  demurrer  to  the  second  plea. 
For  as  to  the  third  plea,  which  ia  pleaded,  not  to  the 
action,  but  to  the  special  damage  only,  we  h^ld  it  to  bo 

(e)  lJir.45.6S8. 
cc  2 
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SHITH 
V, 

Tbokas. 


insufficient  us  the  argament  was  proceeding  before  ns. 
The  allegation  of  special  damage  in  a  declaration  of 
slander  is  intended  only  as  notice  to  the  Defendant^ 
in  order  to  prevent  his  l>eing  taken  by  surprise  at  the 
trial.  Where  the  words  are  actionable  in  themselves, 
it  is  not  the  gist  of  the  action,  but  a  consequence  only  of 
the  right  of  action.  If  the  Plaintiff  proves  bis  special 
damage,  he  may  recover  it ;  if  be  fails  in  proving  it,  he 
may  still  resort  to,  and  recover,  his  general  damages^ 
A  traverse,  therefore,  of  such  an  allegation  is  immaterial 
and  improper,  as  a  finding  upon  it  either  way  will  have 
no  effect  as  to  the  right  to  the  verdict 

With  respect  to  the  second  plea,  it  avers  in  substance, 
that  the  words  complained  of  in  the  declaration  were 
spoken  in  the  course  of  a  confidential  communieatioii 
between  the  Defendant  and  a  person  who  had  made 
inquiries  respecting  the  solvency  and  state  of  affiitrs  of 
the  Plaintiff,  whom  the  inquirer  was  then  about  to 
trust  in  the  course  of  his  trade  and  business;  and  it 
further  avers,  that  at  the  time  of  his  speaking  the  worda 
in  question,  he,  the  Defendant,  firmly  believed  the  same 
and  each  of  them  to  be  true.  To  this  plea  the  Piidntiff 
has  demurred,  and  has  assigned  several  causes  of  special 
demurrer.  The  two  points,  however,  which  have  been 
relied  on  in  argument  before  ns  are  these:  first,  that 
the  plea  amounts  to  the  general  issue,  and  is,  on  that 
account,  bad;  and,  secondly,  that  the  Defendant  has 
not,  by  the  allegations  in  his  plea,  sufficiently  negatived 
that  the  speaking  of  the  words  was  accompanied  with 
malice  in  fact,  so  as  to  constitute  a  l^al  answer  to  the 
action. 

It  is  unnecessary  to  give  any  opinion  on  the  first 
objection,  because,  upon  the  ground  of  the  second,  we 
think  the  plea  is  insufficient  in  law.  The  ground  of 
defence,  intended  to  be  set  up  by  the  Defendant,  is, 
that  the  words  were  spoken  on  an  occasion  in  which  the 
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exigencies  of  society  demand  that  there  should  be  the        1855. 

unlimited  right  to  make  inquiry  on  the  one  hand,  and       

the  aDlimked  freedom  to  communicate  on  the  other,  such  ''^^ 

communication  being  made  without  any  malice  against      Thomas. 
the  Plaintiff.    There  can  be  no  doubt  that  where  such 
an  occasion  occurs,  and  there  is,  in  the  making  of  the 
communication,  the  absence  of  express  malice,  or  malice 
in  fact,  Uie  law  holds  the  communication  to  be  innocent^ 
and  to  give  no  right  of  action  to  the  Plaintiff.    In  order^ 
however,  to  constitute  such  a  defence  in  any  case,  both 
circumstances  must  be  found  to  concur:  and  after  the 
just  occasion  for  the  communication  has  appeared  in 
proof,  the  issue  must  depend  on  the  existence  or  absence 
of  express  malice  against  the  Plaintiff    The  question^ 
therefore,  upon  the  present  plea  is,  whether  it  states  with 
sttflkiettt  certainty  both  the  circumstances  above  men-' 
lioned.    So  far  as  relates  to  the  occasion  of  publishing 
the  libel)  the  statement  ia  the  plea  appears  to  us  to  be 
free  firom  any  sound  objection.     The  publication  is 
alleged  to  have  taken  place'  in  the  course  of  a  con* 
fid^tial  communication  between  one  tradesman  and 
another,  aa  to  the  solvency  of  a  third  person,  whom  the 
ioq^rer  was  about  to  trust.     If  such  communications 
are  not  protected  by  the  law  from  the  danger  of  vexa- 
tions litigation  in  cases  where  they  turn  out  to  be  incor- 
leict  in  fact,  the  stability  of  men  engaged  in  trade  and 
commerce  would  be  exposed  to  the  greatest  hazard,  for 
no.  man  would  answer  an  inquiry  as  to  the  solvency  of 
another.    But  then  comes  the  question  as  to  the  other 
&ct,  which  is  essential  to  complete  the  defence:  was  the 
communication  made  without,  any  malice  agaiilst  the 
Plaintiff?    And  we  think  the  plea  is  defective  in  respect 
to  its  allegation  on  this  poio  t.    The  plea  neither  ex- 
pressly denies  malice,  nor  st^ites  the  publication  to  have 
been  made  honestly  or  loitd  Jide^  which  might  have 
amotmted  to  an  implied  dcinial  of  malice.    Ail  that  it 
c  c:  S 
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1M5.        alleges  is,  ibltt  ibe  Defendant  firmly  believed  tbe  words 

spoken  to  be  true.     Now  tbis  is  the  denial  of  ofte  ground 

Upon  wbioh  malice  in  fact  migbt  be  presumed  against 

tbe  Plaintiff,  but  of  one  only*     If  the  Plaintiff  could 

■bew  that  the  Defendant  had  uttered  tbe  words,  and 

had  not  believed  them  to  be  true  at  tbe  time  he  uttered 

Ihettiy  it  would  undoubtedly  be  conclusive  evidence  of 

the  Defendant's  aalice  against  the  PlaiDti£    The  alle* 

gation^  therefbref  in  the  plea,  that  the  Defendant  did 

believe  the  words  to  be  true,  negatives  undoubtedly  that 

aiiigk  ground  of  malice,  but  no  more*    The  commuoi* 

cntion^  however^  may  have  been  malicious  on  various 

other  groundst    Direct  malice  against  tbe  Plaintiff  may 

have  gone  lar  in  pfodueing  the  Defendant's  belief.  CoU- 

abtently  with  tbe  allegation  in  his  plea,  tbe  Defendant 

may  h»vo  sought  out  tbe  ocoasioB  of  hearing  tbe  slander 

#f  tbe  PkiOtiffi  lind  again  tbe  subsequent  occasion  of 

SMluHg  tbe  ooHUBuniGatbn.    These^  and  other  gnounde 

of  a  nmlicious  speaking  of  tbe  words,  would  be  ekduded 

by  an  essprestf  denial  of  malioei  or  the  allegation  that  the 

#ovds  were  spoken  honestly  and  bond  Jkk.     But  we 

Ihiak  the  absence  of  malice  in  fact  against  the  Plaintiff 

dees  not  appear  with  suffic  tent  certainty  upon  the  feoe  of 

this  i^ea }  and  fev  want  of  the  express  or  iifoplied  denial 

of  iV  wo  hold  the  plea  ti>  be  bad,  and  that  there  miMt 

be  jttdgflMit  for  the  Plaintiff  on  the  second  and  third 

picas* 

Judgment  for  Plaintiffs 
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Hoffman  and  Another  v.  Marshall. 

ASSUMPSIT  tm  a  policy  kX  assurMtee^  wfatreby  the  a  particaltf 

Plaititiffs  caused  themselves  to  be  iilsored^  IdBt  or  •▼enge  kw 

Dot  lost,  at  and  from  Groningen  to  Boehe$Ur^  indttding  by  the  strand. 

risk  of  craft  to  and' from  the  skip^  upon  amy  kind  of  ing  of  a 

goods  and  merchandises,  and  also  upon  tbeixMly>  tadcie^  ^  .    ^^^ 

apparel,  ordnance,  munition,  artillery,  boat»  and  olliar  from  ship  to 

furniture,  of  and  in  the  good  ship  or  vessel  called  the  ^^^^  *  ^® 

PftroneUa  CathertM,  beginning  the  adveniture  upon  Uam  ^^d  free 

said  goods  and  merchandizes  from  the  loadtag  thensof  from  ayerage, 

on  board  die  said  ship,  and  so  should  eontinae  imia  the  '^flf^^ 
' '  or  the  9htp 

said  ship,  with  all  her  ordnance,  tadilet  append,  4a^  shoold  be 
and  goods  and  merchandizes  vi^tsoever,  ahould  be  a^  stranded, 
rived  at  Bockesierf  and  the  goods  and  merdiatidiaei  theinsiuer 
should  be  there  discharged  and  safely  landed.  The  said  was  not  liable, 
ship,  &c.,  goods  and  merchandizes^  &c.,  lor  so  aoch  ai 
Concerned  the  assured,  by  i^reement  between  the  «0« 
sured  and  assurers  in  that  policy,  were  tdned  at 
1801.  on  linseed  cakes,  free  of  parlictiiar  av^etege) 
mdeis  the  Aip  should  be  stranded*  Touching  the  aid* 
ventures  and  perils  whidi  die  assurers  were  contented 
to  bear,  and  did  take  upon  tbemsdves  in  that  voyi^ 
riiey  were  of  the  seas,  &c.,  and  of  all  other  periis» 
losses,  and  misfortunes  that  had  or  should  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and  mer- 
chandizes and  ship,  &c.,  or  any  part  thereof.  And  by 
a  certain  memorandum  thereunder  written,  com,  fish, 
sah,  fruit,  flour,  and  seed,  were  warranted  free  from 
average,  unless  general,  or  the  ship  should  be  stranded } 
sugar,  tobacco,  hemp)  flax,  hides,  and  skins  were  war- 
lanted,  free  from  average,  under  5/.  per  oent.;  said 
all  other  goodi^  also  the  ship  and  ^freight)  were  wnr^ 
cc  4 
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lltSJ  rtiMbed  free  from  average,  under  Si.  per  centi  unleM 
generator  the  ship  should  be  fltraoded*  And  by  a 
oertaiD  other  roemoraxidum  thereunder  writteii»  it  was 
declared  that  the  said  insurance  was  on  .liD9eed  oakesi 
valued  at  75(M. 

After  tlie  usual  averments  of  payment  of  pramiumi 
mutual  promises,  and  the  loading  and  continuauee  of 
the  goods  on  board  the  ship  during  the  voyage,  the 
Plaintifis  alleged  that  the  said  ship  or  vessel*  with  the 
goods  on  board  tliereo^  departed  and  set  sail  from 
Qroningen  on  her  voyage  towards  Boehesier:  .thai 
iAer  her  departure  from  Groningmf  apd  after  her 
arrival  at  the  port  of  BocliesleTf  and  before  the  said 
linseed  cakes  were  safely  hinded,  to  wit,  oa  the  39th  of 
JSaaember  1834,  the  said  linseed  cakes  were^  for  tl^e  pur- 
pose of  safely. landing  the  same,  necessarily  aad  un« 
avoidably  taken  by  the  master  of  said  ship  or  vessel 
from  and  out  of  the  same,  and  were  placed  by  him  19 
and  on  board  of  a  certain  lighter  for  the  purpose  af 
aafely  landing  the  same^  according  to  the  oustom  of  th^ 
port  of  Boehesier^  and  the  tenor  and  effect^  true  inlMt 
and  meaning  of  the  said  policy  of  insurance;  which 
lighter,  so  having  the  said  linseed  cakes  in  and  on  board 
thereof,  was,  whilst  proceeding  on  the  voyage  for  the 
purpose  of  safely  landing  the  same^  by  and  through  the 
force  and  violence  of  the  winds  and  waves,  and  by  the 
perils  and  dangers  of  the  river  Medway^  and  of  the 
waters  thereof,  forced,  driven,  and  cast  upon  and  against 
the  starlings  of  a  certain  bridge  over  and  across  the  said 
river,  and  thereby  became  and  was  strained,  bulged* 
disjointed,  broke,  and  otherwise  damaged,  insomuch* 
that  .by  means  thereof,  the  said  lifter  was  wholly  dis- 
abled from  proceeding  on  the  said  voyage ;  and  after- 
wards, on  the  SOth  of  Ncvetrdfer  1834,  by  and  through 
the  force  and  violence  of  the  winds  and  waves,  and  by 
the  perils  and  dangers  of  the  river  Medwai/^  and  of  the 
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waters  thereof,  was  stranded,  and    as  forced  down  and       18SI« 
oast  upon  and  against  certain  shoals,  and  there  sunk 
and  continued  under  water  for  a  long  space  of  time,  with 
the  said  linseed  cakes  on  board  thereof,  whereby  the 
linseed  cakes  became  and  were  greatly  wasted,  destroyed^ 
damaged  and  spoiled,  whereby  the  Plaintifis  sustained 
an  average  damage  or  loss  on  the  said  linseed  cakes  to 
a  larger  amount  than  5l.  per  cent,  on  all  the  money 
insured  thereon,  to  wit,  to  the  amount  of  70/.  by  the 
hundred,  whereby  the  Defendant  then  became  liable  to 
pay  to  the  PlaintiiEi  a  large  sum  of  money,  to  wit,  the 
Sum  of  185/.,  being  the  Defendant's  proportion  of  the 
taid  average  loss  for  and  in  respect  of  the  sum  by  him 
Insured  as  aforesaid ;  of  all  which  premises  the  Defend* 
ant  afterwards,  to  wit,  on,  &c.  had  notice.    And  there* 
upon  the  Defendant  afterwards,  to  wit,  on,  Sec,  in 
consideration  of  the  premises,  promised  the  Plaintiffs  to 
pay  them  the  said  snm  of  money  on  request ;  yet  the 
Defendant  had  not,  although  often  requested  so  to  do^ 
paid  the  said  sum  of  money,  or  any  part  thereof:  to  the 
damage  of  the  Plaintiffs  of  200/. 

Demurrer,  for  that  the  Plaintiffi  had,  in  their  first 
count,  stated  a  particular  average  loss  only  on  the  goods 
in  the  policy  of  insurance  in  that  count  mentioned^ 
without  averring  that  the  ship  in  that  count  mentioned 
was  stranded,  whereas  it  appeared  by  the  policy  that  the 
said  goods  in  the  policy  mentioned,  and  thereby  insured^ 
were  free  of  particular  average,  unless  the  ship  were 
stranded :  also,  that  the  Plainti£&  had  not  averred  the 
performance  of  the  condition  precedent  mentioned  in 
the  said  policy  in  the  first  count  of  the  declaration: 
also  that  the  Pbintifls  had  not  stated  in  the  first  count 
of  the  declaration  any  such  loss  of  the  said  goods  in 
the  policy  mentioned  as  by  the  terms  of  the  policy  the 
Defendant  was  liable  for. 


^S6  MICHAJiLMAfi  TERM, 


18S5*  MnAe,  in  rapport  oF  Ae  dttiinrrer. 

The  tole  conditbn  on  which  the  Defendmt  hta 
agreed  to  be  responsible  for  particcilar  aren^  it  the 
ItiiMULU.  strmnding  of  the  ship:  conditions  are  to  be  construed 
atrictly;  and  as  the  ship  has  not  been  stranded^  the 
Defendant  is  not  liable.  The  risk  of  craft  having  been 
fakdnded  in  the  policy,  the  attention  of  the  parties  tnu^ 
have  been  called  to  the  point;  and  if  it  had  been 
faitended  that  the  Defendant  should  be  liable  for  par- 
tieobr  average  upon  the  strandmg  of  a  lighter,  the 
condtdon  would  have  been,  ^  unless  the  ship,  or  <a 
Kghier^  be  stranded/'  But  such  a  condition,  had  it  been 
inserted,  night  lead  to  absurd  and  mischievous  con- 
sequences. The  stranding  of  one  lighter,  without  injury, 
tfoukl  iet  in  a  particular  average  loss  to  any  extent 
fatcarred  during  the  voynge  of  the  ship* 

W.  H.  Watson^  contra.  The  question  is,  whether 
tipon  the  whole  of  this  policy  it  can  be  collected  to  have 
been  the  intention  of  the  parties  that  the  words  **  nnlest 
the  ship  be  stranded ''  should  mean  unless  the  ririp  or 
its  lighter  be  stranded ;  and  without  assuming  such  to 
have  been  their  intention,  no  meaning  can  be  attached 
to  the  words  **  including  risk  of  craft  to  and  from  the 
Hhip.**  For  where  the  polky  contains  no  mention  cC 
risk  of  craft,  the  insurers  are  liable  for  a  loss  faappenitig 
after  transshipment  of  goods  into  the  customary  boats 
of  the  country:  &eamft  v.  fidS(a},  Hurry  t.  Bogii 
Exchange  Assurance  Compartt/  (2),  Eacker  v.  London  Aa^ 
'surance  Company,  (c)  There  could  be  no  object,  there* 
fere,  for  including  risk  of  craft,  unless  for  the  purpose 
xX  making  the  underwriter  responsible  for  a  particnlar 
average  loss  upon  the  stranding  of  the  craft  as  well  as  the 

Xa)  BB.Sf  Aid.  2SS.  (c)  2B.^P.  4S8.  in  note. 

lb)  ZB.S^F.  430. 
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stranding  of  the  ship ;  that  liAUHty  k  tlie  rnk  ioehidftd ;  Utt. 
Air  almost  «11  losses  in  craft  are  average  kisses  occasioned 
by  the  stranding  of  the  crafts  In  NmbeU  v*  LuMng^ 
ton(fl)^  Lord  Kem/on  gives  the  reason  for  coofiaing 
the  liability  ibr  particular  average  to  eases  where  the 
ebip  is  stranded*  *<  The  articles  enamemtBd  are  of  ft 
perisbaUe  natnre:  as  it  nigbt  betliflSoalt  to  aaeettain 
whether  their  being  damaged  arose  from  any  aecideol^ 
or  from  the  nature  of  the  articles  themselves,  tbb  memo* 
randnai  is  inseited  in  all  policiesi  to  prevent  dtspsles ; 
and  by  it  the  underwriters  expressly  provide  that  tbcf 
#iU  not  pay  any  stverage  on  these  articles^  unless  It 
be  geoeral  or  the  ship  be  stranded*  When  a  efaqs  b 
stralided,  then  the  tmderwriters  i^ree  to  nscribe  tiw  loas 
to  the  stranding)  as  being  the  most  prdbable  occasion  ^ 
the  damages,  though  the  fact  Mttnot  atway*  beswosp^ 
tained.''  That  reason  applies  with  equal  foroe  to  the 
atranding  of  i^hters*  If  the  goods,  in  conse^jnence  ^ 
any  accident  to  the  ship  in  which  diey  were  loaded,  weto 
ill  the  course  of  the  voyage  transfeited  to  a  aeoond  ahipi 
and  -afterwards  a  partieolar  average  loss  occnifed  by  the 
stranding  of  idie  second  ship,  the  underwriter  would  be 
liable  for  auch  a  loss :  end  there  b  no  inateiW  dMno^ 
tion  between  a  transfer  to  a  second  ship  and  « trsnafer 
to  a  lighter.  [TVitrfn/C.  J.  Then  you  oontend  thai  « 
stranding  of  the  lighter  would  let  in  on  amoDodent  fat» 
ticuliir  average  loas  m  llie  conrsie  of  wayi^  notwMi* 
standing  the  khip  may  not  have  been  stranded.]  The 
argument  goes  that  length:  for»  in  a  general  seaaai^ 
Ae  word  craft  includes  the  vessel  termed  a  ship. 

At  all  events,  if  the  stranding  of  the  ship  is  not  to  be 
taken  to  include  the  strandmg  of  craft,  the  exemplion  of 
the  vndetwriter  from  liabiliQr  to  particular  average 
must  be  oonfiacd  to  that  portion  of  Ae  voyago  ivfaich  la 
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IMS.  performavl  by  the  ship :  and  the  parties  roost  be  taken 
to  have  lueant  that  the  underwriter  should  not  be  liable . 
for  any  particalar  average  loss  occarring  on  board  the 
sbi{i^  unless  the  ship  should  be  stranded;  but  as  be 
engages,  without  exception,  to  be  responsible  for  risk 
of  craft  to  and  from  the  ship,  he  roust  answer  for  parti- 
cular average  as  well  as  every  other  loss  occurring 
in  craft* 

Maule  in  reply.  The  words  must  be  construed  in 
their  plain  and  popular  sense;  and,  according  to  that» 
the  underwriter  is  not  to  be  liable  for  a  particular 
average  loss  unless  the  ship  be  stranded,  and  by  no 
violence  of  construction  can  a  lighter  be  called  a  fillip* 
Kor  will  this  view  of  the  contract  exdude  from  their 
due  eflfect  the  words  <* including  risk  of  craft;"  for  they 
would  cover  a  total  loss  by  craft,  although  ao  average 
loss  is  excluded  by  the  conditbn  as  to  stranding.  In 
Stewart  v.  BeU^  and  Hurry  v.  Eqyal  Exchange  Assurance 
Oompanyf  there  was  no  warranty  against  partioulaK 
average.  Great  inconvenience  and  increased  risk  would 
attend  the  construction  attempted  by  the  Plaindff.  If  a 
boat  conveying  goods  on  board  were  stranded  without 
damage,  and  during  the  subsequent  voyage  a  heavy  loss 
were  incurred  in  the  way  of  particular  average,  the 
underwriter  would  be  responsible  &r  the  wholes  not'* 
withstanding  the  ship  might  never  have  been  stranded^ 
and  notwithstanding  his  express  stipulation  to  be  eoBem^t 
from  liability  unless  the  ship  were  stranded* 

Cur.  ado*  vulL 

TiNDAL  C.  J.  This  action  is  brought  upon  a  pcdfcy 
of  insurance  on  goods  loaded  on  board  the  ship  Petttt^ 
neUa  Catherina^  on  a  voyage  from  Groningen^  to  Bof 
Chester^  <<  including  risk  of  craft  to  and  from  the  shipJ' 
The  rbk  upon  the  goods,  is  described  in  the  usual 


6W1LL.IY.  389 

temfsy  to  begin  from  the  loadmg  of  tbe  goods  and  19S5»t 
inerebandise  on  board  tbe  said  ship,  and  to  continue 
^*  until  tbe  same  should  be  discharged  and  safely 
landed;'*  and  in  the  body  of  the  policy  a  clause  is 
iaserted  that  the  goods  should  be  valoed  at  750/.  ia 
linseed  oakesi  **  free  of  particular  average,  unless  the 
ship  be  stranded.'^  There  is  also  the  usual  memo- 
randum at  the  foot  of  the  policy.  The  loss  is  described 
in  the  declaration  to  have  taken  place  after  tbe  ship's 
arrival  at  tbe  port  of  Bochester^  and  before  the  linseed 
cakes  were  safely  landed,  by  reason  of  the  same  having 
been  put  into  a  lighter  for  the  purpose  of  being  safely 
landed,  and  the  lighter  striking  against  the  starlings  of 
JSlockesier  Bridge  and  being  afterwards  stranded,  in  con<* 
iBequenoe  whereof  the  Plajnuffs  sustained  an  average 
loss  upon  the  linseed  cakes  to  a  larger  amount  thaa 
BL  per  cent,  on  the  monies  insured  on  the  same:  and 
whether,  upon  this  policy,  in  consequence  of  ike  lighter 
having  been  stranded^  the  Plaintiff  is  endtled  to  recover 
the  particular  average  loss,  is  the  question  which  has 
been  argued  before  us  upon  a  demurrer  to  the  de- 
claration ;  and  we  are  all  of  opinion  that  the  Plaintiff 
cannot  recover  for  this  loss.  The  words  of  the  waxw 
ranty  in  question  are  general,  with  One  single  excep- 
tion; the  assured  expressly  warrants  the  linseed  cakes 
<*  to  be  free  of  particular  average,"  with  the  single  ex- 
ception, **  unless  the  Aip  be  stranded ;"  and,  taking 
the  latter  words  to  be  words  of  condition,  and  that  the 
policy  is  opened  to  cover  any  particular  average  loss  on 
tbe  goods  if  the  condition  has  happened,  according  to 
the  well  established  doctrine  on  this  head,  it  would  be 
enough  to  say,  that  the  condition  specified  has  never 
taken  place;  for  the  Mp  has  not  been  stranded,  and 
the  warranty  remains  in  full  force;  that  is,  a  general 
warranty  against  liability  for  an  average  loss.  And  we 
cannot  but  think  that  if  the  parties  had  intended  the 
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IS3S^      W^rriQity  against  particular  average  loss  not  to  hrr^ 

■    ^-i       botn  a  general  warranty,  but  a  warranty  Hniited  tQ 

QofiNay     partial  losses  happening  whilst  the  goods  were  on  board 

the  sbip»  that  they  would  have  so  stated  it ;  the  mora 

eapeoialiy»  because  the  risk  of  the  underwriters  is  by 

the  very  terms  of  the  policy  expressly  made  to  goih 

ttnne  until  the  goods  be  safely  landed.    For  as  the 

warranty  against  particular  average  loss  foUows  in  the 

fame  policy,  without  any  express  limitation  as  to  ita 

duration,  it  must,  upon  ordinary  rules  of  construction, 

be  construed  aa  co-exten§ive  with  the  xiA  which  the 

underwriters  had  taken  upon  themselves ;  that  is,  it  ia 

a  waminQF  until  the  goods  be  safely  landed.  And  agait% 

the  parties  having  before  made  express  mention  of  risk 

of  oraft  aa  well  as  risk  of  ship,  they  would  have  made 

the  exception  wider,  by  extending  it  to  the  strandmg  ef 

eraft  ea  well  as  the  stranding  of  the  ship,  if  such  had 

been  the  real  intention  of  the  contract.    Without,  hown 

eveiv  entering  into  the  discussion  of  the  particular  difll* 

^^eltiea  wbich  have  been  stated  as  likely  to  arise  by 

adoptii^  the  construction  contended  for  by  the  assured, 

h  feems  to  us  sufficient  to  observe  that  it  would,  if 

adoptedi  very  much  increase  the  rmbility  of  the  under** 

writera.     The  stranding  of  a  lighter,  in   the  legal' 

tephnioal  sense  of  the  word  stranding,  is  an  event  of 

very  fteifieQl  oeourrence  on  a  flat  shore.    The  mere 

taldng  of  the  grounc^  and  remaining  there  a  short  time»  ' 

and  then  getting  off  again,  would  be  held  a  strandmg; 

^nd  if  such  an  occurrence  were  to  have  the  effect  of 

making  the  undwwriter  liable  fbr  all  the  small  and 

trivial  damage  occasioned  to  the  articles  enumerated  fii 

t^e  memorandum  at  the  foot  of  the  policy  (which  is  the 

same  warranty  in  terms  as  the  present),  it  would  in* 

volve  them  in  much  litigation :  if  it  were  to  have  the 

hrgar  effect,  as.  oontended  fbr  in  argument  by  the 

Fbuntiffa'  cpmufalt  of  letting  in  aU  former  partial  loaaea 


&WIIJUIV.  ^ 

UiGuirel  wbikt  Ihe  anides  were  on  boa^'d  tba  ^bijf^  ihf       \%9^ 
coDsequeoces  would  be  still  more  alaripi^g*  -^^  -■  ■• 

Upon  the  whole,  we  think  the  partial  loss  described     B^^^WF 
in  the  declaration  is  not  covered  by  the  policy,  ai^ 
tbereforei  give 

Jifilgment  for  the  QefendaaU 


Dob  dein.  Milburn  v^  Edgar*  Nov.  25. 

npH£  lessor  of  the  Plaintiff  sought  b|y  this  ejeQtment  1.  In  iject- 
to  recover  two  pieces  of  land  lo  the  parish  of  UpAiU  ^^^  ^^  ^ 
whi<$h  had  beei^  assigned  to  hini  under  the  compulsory  ^Q^er  the 
clauses  of  the  Lords'  Act.  S8  G.  9*  c  28.  ss.  16. 17.>  by  compulsory 
Simon  P^iftu,  a  prisoner  for  debt.  £^-l^*it 

At  the  trial  before  C^ulge  J.  la«t  Bridgwater  aasiza%  is  sufficient 
ii  waa  proved  tl>at  the  land  io  question  accrued  to  Payne  ^?'  *^®  ^^**"- 
as  Jkis  allotment  under  an  enclosure  of  the  waste  lands  nie  udgn.^^ 
of  UpkiU  b|y  virtue  of  a  lo^uil  act,  5S  G^  a»  a.  1QS«  &  9S.:    ment  by  the 

That  at  tlie  time  of  the  enclosure  in  1813  one  G^g  whhout' 
was  put  ia  poi^session  of  the  allotment  in  question»  by  proving  the 
virtue  of  a  written  aiithqrity  addrcfj^  by  ^4^0  to  tbe  P^jl^'^ 
o^tmmis^ioners  iinder  the  anclosure  act,  in  tbeibUoiwiag  ©vot?,  U*is 
ter{i)a —  ^^  I  direct  you  to  put  Gegg  in  possessw  of  the  sufident  if 

two  allotments  made  in  r(?&p^t  of  pr^miaea  bdonmie  ^^^^f't^i'^ 
,,  "  ""  tne  prisoner  s 

tome;  ,    dischsrgebe 

That  Gegg  paid  Poj/ue  300/.  about  the  time  (Ida  do-  also  produced, 
anient  was  delivered  to  him  i  3Q0i,  more  when  he  eo-  assignment  is 
te^ed  on  the  land;  and  interest  on  400^  from  1828  lo  not  rendered 
)8^:  ^  invslidbyan 

That  in  1831  Payne^  then  a  prisoner  in  tbe  Itorf  at  Se^SdiS^"* 

,    ation  of  tiust 

3.  And  the 

general  words  will  psss  Isnd  of  the  prisoner^  not  particulsily  described  in  bis 

schedule. 
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IMS.  dM  rait  of  the  lenor  of  the  Plaintiff  and  other  cmdtfton» 
was  brought  before  the  Court  of  Common  Pleas  at  the 
instance  of  the  lessor  of  the  Plaintiff  alon«b  voder  the 
compulsory  clauses  of  the  Lords'  Act;  remanded  from 
time  to  time  under  six  different  rules;  and  discharged 
by  a  seventhy  as  to  the  debt  due  to  the  lessor  of  the 
Plaintiff  and  Thomas  Hyde^  after  putting  in  a  schedule 
of  his  property  and  executing  the  conveyance  indorsed 
on  the  back  of  it.  The  rules  and  schedule  were  pro- 
duced at  the  trial. 

The  schedule  (as  far  as  applies  to  this  case)^  and  the 
indorsement  on  it»  were  as  follows ;  -— 

*<  I  am  possessed  of  the  sereral  manors  or  lordships  of 
VphiUi  Christon^  and  Bradford^  in  the  county  of  Somenet^ 
with  all  rights  and  appurtenances  thereto  belonging; 
the  manor  of  Uphill^  consisting  of  a  house  and  other 
outhouses,  barns»  stables,  and  other  buildings,  and  many 
closes  of  land,  containing  several  hundred  acres  of  (a) 
and  pasture  land;  the  manors  of  ChriUom 
and  Bradford^  situate  at  Axbridge  and  Axbridge  Hillf  in 
the  said  county  o{  Somerset^  consisting  of  many  dwelling 
houses,  bams,  stables,  and  other  buildings,  and  many 
closes  or  pieces  of  arable,  meadow,  and  pasture  landy  con* 
tainmg  several  hundred  acres.  I  hav^  also  doe  to  me 
from  John  Henry  Geggf  for  estates  sold  by  fVillum  Freed 
as  my  trdstee^  the  sum  of  6000L,  and  interest;  and  also 
the  sum  of  800/.  for  some  lands  sold  by  me  to  the  said 
J.  H.  Geggy  and  interest'' 

And^the  assignment  by  indorsement  on  the  scfaedole 
was  in  the  words  and  figures  following:  **  I,  the  within- 
named  Simon  Payne^  in  pursuance  of  the  compulsive 
clauses  in  the  several  acts  of  parliament  made  and  passed 
for  the  relief  of  debtors,  with  respect  to  the  imprisonment 
of  their  persons,  and  no  other  persons  having  applied  for 

(a)  Sic. 
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any  share  thereofj  do  hereby  granti  assign,  transfer,  and 
set  over  unto  the  within-named  Plaintiff,  Alexander  Mil" 
bum  and  Thomas  Hyde,  their  and  each  of  their  heirs, 
esecotors,  administrators,  and  assigns,  in  trust  for  him- 
sdf  and  such  other  creditors  at  whose  suit  I  am  now 
'diarged  or  detained  in  custody,  and  who  have  con- 
sented to  my  discharge^  all  and  singular  the  real  and 
personal  estate,  whether  in  possession,  reversion,  re- 
-roainder,  or  expectancy,  and  particularly  all  the  goods, 
chattels,  debts,  credits,  effects,  and  other  property  and 
estate  which  are  mentioned  in  the  within  schedule,  and 
all  deeds,  books,  papers,  and  writings  and  securities 
relating  thereto.  Witness  my  hand  this  2Sd  day  of 
May  1631.    &  Payne. 

Signed,   sealed,   and   delivered  by  the  above- 
Bamed    Simon  Payne,    the  words    *  TAomas 
Ifykj  their  and  each  of  their'  having  been 
previously  inserted  Jn  the  presence  of  John  H. 
CancdJor^  one  of  the  secondaries  of  the  Court 
of  Common  Pleas.'' 
That  ass^^nment,  although  dated  the  £5d  of  Md^, 
was  not  executed  until  the  dOtb.     On  the  £8d  of  May 
Payne  signed  his  acbedule,  and  it  was  expected  be 
^-ipottld  execute  the  assignment  On  the  same  day,  and  the 
idate  was  therefore  filled  in;  but  Hyde  haviag applied  to 
faa  co«as8%oee  with  the  Plaintiff  the  Court  remanded 
.P«yftr,  to  make  enquiry  aboot  Hyde,  until  the  30th. 
On  that  day  he  was  brought  up  and  executed  the  assign- 
ment, and  thereupon  the  following  rule  was  drawn  up 
*for  his  discharge  as  to  the  PlainUf&  Hyde  and  Harris^  as 
.the  ooly  retaining  creditors  who  had  appeared  and  con- 
.  aaalcd  to  his  discharge. 

"  In  the  Common  Pleas  —  Trinity  term,  the  first  year 
of  the  reign  of  WilL  4th. 

Alexander  MiUmm  v.  Simon  Payne, 

Monday  the  SOth  of  May.  —  Upon  reading  a  rule 
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made  in  thU  cause  en  Wedrusday  the  10th  day  of  No- 
vember  in  Michaelmas  term  last ;  another  rule  made  in 
this  cause  on  Monday  last ;  the  affidavit  of  Thomas  Hyde, 
Genty  sole  executor  of  Thomas  Hyde^  one  of  the  cre- 
ditors of  the  Defendant  named  in  the  certificate  of  the 
warden  of  his  Majesty's  prison  of  the  Fleet ;  and  the 
affidavit  of  Ann  Harris  sole  executrix  oi  James  Harris^ 
another  of  the  creditors  of  the  Defendant  named  in  the 
sud  certificate;  and  the  Defendant  being  brought  into 
this  Court  pursuant  to  the  said  rules,  and  having  de- 
livered into  Court  upon  oath  a  true  account  in  writing, 
signed  by  him,  of  all  his  real  and  personal  estates,  and 
of  all  incumbrances  affiscting  the  same,  to  the  best  of  his 
knowledge  and  belief,  and  having  executed  an  assign- 
ment thereof  to  the  Plaintiff,  and  to  the  said  Thomas 
Hyde^  and  the  said  Thomas  Hyde  and  Ann  Harris  by 
their  counsel  severally  consenting;  it  is  ordered  that  the 
Defendant  be  discharged  out  of  the  custody  of  the  warden 
of  his  Majesty's  prison  of  the  Fleet  as  to  the  several 
detainers  against  him  at  the  suit  of  the  said  Plaintiff 
and  the  siud  Thomas  Hyde  and  James  Harris^  pursuant 
to  the  directions  of  the  act  of  parliament  made  for  the 
relief  of  debtors  with  respect  to  the  imprisonment  of 
their  persons,  and  to  oblige  debtors  who  shall  continue 
in  execution  beyond  a  certain  time^  and  for  sums  not 
exceediog  what  are  mentioned  in  the  act,  to  make  dis- 
covery o^  and  deliver  upon  oath  their  estates  for  their 
creditors'  benefit/' 


Upon  this  evidence  a  verdict  was  taken  for  the  lessor 
of  the  Plaintiff,  with  leave  for  the  Defendant  to  move  to 
enter  a  nonsuit  instead,  if  the  Court  should  be  of  opinion 
that  the  indorsement  on  the  schedule  was  not  sufficient 
to  pass  the  land  in  question  to  the  lessor  of  the  PlaintLC 


Erie  accordingly  obtained  a  rule  nisi  to  that  effect,  on 
the  ground,  first,  that  this  being  a  statutory  conveyance^ 


6  WILL.  IV.  S$5 

all  the  preliminaries  required  by  the  statute^  in  the  way       1835. 
of  notice  and  the  like,  were  essential  to  its  validity,  and 
ought  to  have  been  proved  at  the  trial.    The  statute 
enacts,  sect  16.,  that  '^  If  a  person  committed  or  charged 
in  execution  for  a  sum  not  exceeding  SOO/.,  exclusive  of 
costs,  shall  not,  within  three  months  after  being  so  com- 
mitted or  charged,  make  satisfaction  for  the  same^^  any 
of  his  creditors,  upon  giving  him  twenty  days*  notice  in 
writing  of  his  intention,  may  require  him  to  give  in  a  true 
account  in  writing,  and  signed  by  him,  of  all  bis  real  and 
personal  estate,  and  of  all  incumbrances  affecting  the 
same."    The  creditor  must  next  give  a  similar  twenty 
days'  notice  to  the  other  creditors,  at  whose  suit  the  pri- 
soner is  *' detained  or  charged  in  custody."    The  creditor 
must  also  give  a  like  notice  to  the  sheriff^  or  gaoler  in 
whose  custody  the  prisoner  is  detained,  of  his  intention 
to  have  the  prisoner  brought  up,  and  requiring  the 
sheriff,  &c.  to  bring  up  the  prisoner  accordingly;  which 
notice  must  be  given  twenty  days  at  least  before  the  time 
appointed  for  bringing  up  the  prisoner.    When  the  pri- 
soner shall  have  delivered  in  the  account  aforesaid,  his 
estate  and  effects  shall  be  assigned  by  him  (by  a  short 
assignment  on  the  back  of  the  account  above  mentioned) 
to  such  person  as  the  Court  shall  direct,  in  trust  for  the 
petitioning  creditor,  and  for  such  other  of  the  creditors 
as  will,  before  the  assignment  by  a  memorandum  in 
writing,  and  signed  by  them,  consent  to  the  prisoner's 
being  discharged  out  of  custody,  and  agree  to  accept  a 
proportionable  dividend  of  the  estate  with  the  petitioning 
creditor;  and  if  any  surplus  remain,  after  the  payment 
of  the  debts  due  to  the  petitioning  creditors,  and  to  the 
creditors  who  have  consented  to  the  prisoner's  discharge 
as  aforesaid,  and  of  all  reasonable  expences  in  getting  in 
the  effects,  it  shall  be  paid  over  to  the  prisoner,  or  to  his 
executor  or  administrator.    And  in  Doe  v.  Heath  {a\ 

(a)  ^Smm:9lUp.\. 
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where  the  PlaintifF  claimed  title  under  an  assignmeDt 
for  the  benefit  of  creditors,  on  unstamped  paper  under 
the  Lords'  Act,  32  G.  2.  c.  28.,  it  was  held,  that  the 
Plaintiff  must  prove  the  rules  of  Court  for  the  bringing 
up  of  the  prisoner,  and  for  his  discharge,  or,  at  least,  the 
former  rule ;  for  unless  there  was  a  rule  to  bring  up  the 
prisoner,  the  Court  had  no  power  to  order  his  discharge. 

Secondly,  the  trusts  in  the  conveyance  are  not  con- 
formable to  the  statute :  the  prisoner  was  brought  up  at 
the  instance  of  the  lessor  of  the  Plaintiff  only,  and  the 
property  ought  to  have  been  conveyed .  in  trust  for  him 
and  Hydet  and  not  for  any  other  creditors;  none  other 
having  before  the  discharge  consented  to  it  by  memo- 
randum in  writing. 

Lastly,  the  conveyance  could  pass  only  the  property 
specified  in  the  schedule ;  which  contained  no  mention 
of  the  land  in  question,  but  merely  of  a  debt  due  from 
Gegg,  in  respect  of  the  land.  If  any  thing  passed 
it  was  that  debt  and  not  the  land. 


Cravoder  and  Ball  now  shewed  cause.  Payne  having 
been  discharged  by  a  competent  authority,  and  his  dis- 
charge having  been  proved  by  the  rule  produced  in 
evidence,  the  Court  must  intend  that  that  rule  was  pro- 
perly obtained.  It  is  no  more  necessary  to  give  evidence 
of  the  proceedings  preliminary  to  that  rule  than  of  the 
proceedings  preliminary  to  an  ordinary  judgment.  Such 
a  course  of  proof  would  be  an  intolerable  burthen  on 
suitors.  In  Doe  v.  Heath  the  prisoner  was  brought  up 
on  his  own  petition ;  not  as  Payne  was,  under  the  com- 
pulsory clause  in  the  act;  and  the  discharge  was  not 
proved  by  the  production  of  the  rule  of  Court. 

Then,  as  to  the  form  of  the  assignment,  the  act  is 
only  directory :  if  any  precise  form  had  been  given  in  a 
schedule^  it  might  have  been  deemed  imperative :  but  as 
the  prboner's  estate  and  effects  are  directed  to  be  as- 
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signed  by  a  short  assignment  on  the  back  of  the  sche-        18S5. 
dale,  a  liberal  construction  must  be  put  on  the  language        — - 
of  such  a  conveyance.     It  is  required  that  the  convey-      Mnainw 
ance  shall  operate  in  favour  of  certain  trusts,  but  it  is  v, 

not  required  that  such  trusts  shall  be  described  in  the       E»oab. 
assignment ;  and  as  the  conveyance  is  in  effect  the  act 
of  the  officer  of  the  Court,  the  Court  will,  if  necessary^ 
amend  the  description  of  the  trusts,  in  order  to  give  the 
proper  effect  to  the  conveyance. 

Lastly,  as  the  assignment  is  required  by  the  statute 
to  be  indorsed  on  the  back  of  an  account  of  the  whole 
of  the  prisoner's  real  and  personal  estate,  and  as  Payne 
specifies  his  manor  and  lands  at  Uphill,  but  treats  as  a 
conveyance  to  Geggj  that  which  turned  out  according  to 
the  evidence  at  the  trial  to  be  no  transfer  of  the  property, 
the  land  in  question  within  the  parish  of  Uphill  passed 
by  the  assignment  to  the  lessor  of  the  Plaintiff. 

Erie  and  Barstow^  in  support  of  the  rule,  relied  upon 
Doe  v«  Healh  /  contending  that  there  was  no  substantial 
difference  between  a  conveyance  under  the  fifteenth 
section  and  one  under  the  seventeenth.  In  all  cases 
the  party  who  relies  on  a  statutory  title  must  shew  that 
the  provisions  of  the  statute  have  been  duly  observed. 
The  Court  cannot  make  an  intendment  of  matters  of 
fact  necessary  to  the  completion  of  a  title.  Thus,  in 
cases  of  stopping  up  roads,  the  owner  of  the  soil  cannot 
rely  on  the  records  of  the  court  of  quarter  sessions,  but 
must  prove  that  the  notices  were  duly  given,  and  all  the 
magistrates  of  the  division  summoned:  Davison  v, 
GUI.  (a)  A  tenant  by  elegit  who  brings  ejectment  must 
produce  the  judgment  roll  as  well  as  the  elegit.  ZTin^ 
dal  C.  J.  Because  the  elegit  is  issued  by  the  party 
himself.] 

(a)  lE(ut,6^. 
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1895.  Then,  the  correct  description  of  the  trusts  is  a  ma- 

terial ingredient  in  the  validity  of  the  assigDraent  For  the 
prisoner  is  to  have  the  surplus,  if  any,  after  the  creditors 
are  satufied,  who,  before  the  assignment,  consent  by 
memorandum  in  writing  to  hb  discharge:  here,  before 
the  assignment,  none  had  consented  but  Payne  and 
Hyde;  but  as  the  trust  is  also  for  others,  the  prisoner 
might  be  deprived  of  a  surplus  in  favour  of  creditors 
who  had  no  claim  to  it.  If  he  had  been  indicted  for 
refusing  to  execute  the  assignment  required  by  the  act, 
and  this  conveyance  had  been  produced  in  support  of 
such  indictment,  he  must  have  been  acquitted  of  the 
charge*  At  all  events,  the  assignment  passes  only  the 
prc^rty  described  in  the  schedule:  and  the  statement 
of  the  debt  due  from  Gegg  is  in  effect  an  exclusion  from 
the  schedule  of  the  land  for  the  purchase  of  which  Gegg 
owed  the  money. 

TiMDAL  C  J.  Three  objections  have  been  taken  to 
the  validity  of  this  assignment.  First,  that  when  it 
was  produced  in  evidence  it  was  not  sufficiently  shewn 
that  this  Court  had  authority  to  order  the  assignment  to 
be  made;  the  Defendant  contending,  that  the  service  of 
all  the  notices  preparatory  to  the  assignment  ought  to 
have  been  proved. 

It  would  be  a  matter  of  extreme  difficulty  ii^  in 
every  case  upon  the  production  of  an  assignment  of 
many  years*  standing,  it  were  incumbent  on  the  as« 
signee  to  prove  all  the  proceedings  preliminary  to  the 
assignment,  such  as  notice  to  the  gaoler,  to  the  pri- 
soner, to  the  creditors,  or  other  matters  of  a  similar 
description ;  still,  if  sucli  proof  be  necessary,  it  ought 
to  have  been  complied  with  here :  but  the  Court  has  no 
difficulty  in  saying  that  the  production  of  the  assign-* 
roent  is  sufficient,  without  proof  of  the  preliminary  pro- 
ceedings.    For  the  seventeenth  section  of  the  act  says, 
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^*  That  every  prisoner  charged,  or  who  shall  be  ]885« 
charged,  in  execution  as  aforesaid,  and  who  in  pur^ 
snanoe  of  this  act  shall,  at  the  desire  of  any  of  his, 
her,  or  their  creditor  or  creditors,  his,  her,  or  their 
executors  or  administrators,  be  brought  up  to  any  such 
court,  assizes,  or  great  sessions  as  aforesaid,  shall,  on 
proof  being  there  first  made  of  such  notices  as  are 
hereinbefore  directed  to  be  given  having  l>een  given, 
deliver  in  there  in  open  court,  upon  oath,  within  the 
time  hereinbefore  tot  that  purpose  prescribed}  a  full, 
true^  and  just  account,  disclosure,  and  discovery,  in 
writing,  of  the  whole  of  his  or  her  real  and  personal 
estate."  The  investigation,  therefore,  of  the  due  service 
of  the  notices  required  by  the  statute  was  a  necessary 
preliminary  to  the  Court's  exercising  its  authority  to 
order  an  assignment.  It  is  not  necessary  for  us  to  say 
that  the  assignment  when  produced  in  evidence  is  of  it- 
self conclusive:  still,  it  is  sufficient  to  shew  the  title  of  the 
assignee  until  it  has  been  impeached  by  other  evidence^ 
which  was  not  the  case  here.  Doe  v.  Heath  turned 
more  on  the  authenticity  of  the  identical  document  pro- 
duced.  It  was  held  that  some  proof  was  requisite  to 
shew  it  was  not  a  mere  idle  paper.  If  such  proof  were 
necessary,  which  I  don't  say,  at  all  events  the  several 
rules  of  Court,  which  were  given  in  evidence  in  this 
cause^  were  sufficient  to  shew  that  this  assignment  was 
executed  in .  compliance  with  a  due  exercise  of  the  au- 
thority of  the  Court. 

The  second  objection  is,  that  the  assignment  is  not 
warranted  by  the  statute,  being  made  in  trust  for  the 
lessor  of  the  Plaintiff  and  such  other  creditors  as  had 
consented  to  the  prisoner's  discharge,  instead  of  the 
lessor  of  Plaintiff  and  Hyde^  who  alone  had  consented 
to  the  discharge,  by  a  memorandum  in  writing,  as  the 
statute  requires.  Undoubtedly  the  trust  as  set  forth 
is  larger  than  the  act  requires.  But  that  is  matter  of 
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surplusage  only:  for  no  creditor  could  have  availed 
himself  of  the  trust  who  had  not  before  the  assignment 
consented  to  the  dischai^  by  memorandam  in  writing; 
and  it  would  be  a  hard  thing  to  say  that  the  creditor 
entitled  should  be  deprived  of  the  benefit  of  the  assign* 
roent  because  he  had  inadvertently  inserted  a  trust  for 
persons  not  entitled.  Nor  could  such  an  insertion  ope- 
rate to  the  prejudice  of  the  prisoner ;  for  it  appears  by 
the  indorsement  on  the  schedule  that  no  creditor  but  the 
lessor  of  the  Plaintiff  and  Hyde  had  consented  to  the 
prisoner's  discharge ;  his  remedy,  therefore,  was  appa- 
rent on  the  indorsement  itself.  But  I  am.  far  from 
saying  that  if  it  had  been  necessary  the  Court  would 
not  have  moulded  the  trusts  to  effect  the  object  of  the 
assignment 

The  third  objection  is,  that  the  land  in  question  is 
not  specified  in  the  schedule;  and  that  the  debt  due 
from  Ge^  was  passed  in  lieu  of  that  land.  But  although 
there  is  a  want  of  precision  in  the  schedule  in  this 
respect,  there  are  general  words  in  the  assignment  which 
shew  that  it  was  intended  to  pass  the  whole  of  the 
prisoner's  property.  The  words  are,  **  All  and  singular 
the  —  not  my  —  real  and  personal  estate  which  are 
mentioned  in  the  within  schedule ; ''  and  the  fiiir  import 
of  these  words  is,  to  pass  the  whole.  There  is  no 
ground,  therefore,  for  any  of  tlie  objections;  and  the 
rule  HHist  be  discharged. 


Gaselee  J.  I  am  of  the  same  opinion.  In  Doe  v. 
Heath  there  was  no  evidence  of  tl)e  rules  under  which 
the  prisoner  was  brought  up.  Here,  no  less  than  seven 
were  produced,  which  shewed  that  tlie  prisoner  was 
brought  up  from  time  to  time,  and  ultimately  discharged. 
That  is  very  material  with  reference  to  the  first  ob«> 
jection :  for  the  prisoner  is  to  give  in  a  schedule  of  his 
property;  then  he  is  to  execute  an  assignment;  and 
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when  he  has  made  an  assignment  tb  the  satisfaction  of 
the  Court,  he  is  to  be  discharged.  Till  the  Court  is 
satisfied,  he  cannot  be  discharged ;  the  discharge,  there- 
fore, shews  the  act  and  assent  of  the  Court :  the  assign- 
ment is  made  on  the  schedule,  which  is  part  of  the 
records  of  the  Court:  it  is  executed  in  the  presence  of 
one  of  the  secondaries;  and  then  the  rule  is  granted  for 
the  discharge. 

With  respect  to  the  trusts,  the  assignment  commences 
with  a  statement  that  it  is  made  under  the  compulsory 
clause  of  the  act;  and  as  that  clause  provides  that  none 
shall  share  in  the  property  but  those  who,  before  the 
assignment,  have,  by  memorandum  in  writing,  consented 
to  the  discharge,  no  injury  could  accrue  to  the  prisoner 
from  an  inaccurate  declaration  of  the  trusts.  But 
suppose  there  had  been  no  declaration  of  trusts,  could  it 
be  contended  that  the  legal  estates  at  least,  would  not 
pass  to  the  assignee  by  such  a  conveyance  ? 

With  respect  to  the  last  objection,  the  schedule 
specifies  land  in  the  parish  of  Uphill;  and  the  assign- 
ment passes  all  the  real  and  personal  estate  of  the 
prisoner. 


18S5. 


BosAKQTJET  J.  I  think  the  assignment  was  sufficient 
to  pass  the  property  in  question  to  the  lessor  of  tlie 
PlaintifT,  and  that  it  was  sufficiently  shewn  to  have  been 
executed  under  the  authority  of  this  Court.  The  act 
of  the  Court  appears  in  the  rules  by  which  the  prisoner 
was  brought  up;  and  the  assignment  could  not  have 
been  executed  until  the  Court  was  satisfied  that  all  the 
notices  required  by  the  statute  had  been  duly  given. 

Nor  does  the  mode  of  stating  the  trusts  render  the 
assignment  inoperative.  The  act  prescribes  that  it  shall 
be  made  by  a  short  indorsement  on  the  schedule.  Con- 
sistently with  that  direction,  the  prisoner's  estate  might 
pass,  although  there  were  no  other  words  than  <^  I  assign 
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all  my  estate  and  effects,"  &a    Tbe  Couit  would  see  to 
the  proper  discharge  of  the  trusts. 

And  the  general  words  of  the  assignment  are  sufficient 
to  pass  all  the  prisoner's  land. 

.Rule  for  entering  a  nonsuit  {a)  discharged* 

(a)  Upon  some  other  points  the  cause  was  referred  to  ar« 
bitration. 


Nov.  25. 


Jackson  v.  Adams. 


The  property 
ofthebeU- 
ropes  of  a 
parish  church 
lain  the 
church- 
wardens of 
the  pariah: 
it  is  not 
actionable^ 
therefore^  to 
say  of  a 
church- 
warden, that 
he  stole  the 
bell-ropes  of 
his  own 
parish. 


npHE  second  count  of  the  declaration  stated,  that  be- 
fore the  time  of  the  committing  the  grievances  by 
the  Defendant  as  next  thereinafter  mentioned  tbe  Plain* 
tiff  had  been  in  a  certain  parish  office,  to  wit,  one  of  tbe 
churchwardens  of  the  parish  of  Stake  Gabriel  in  the 
county  of  Devan^  and  during  the  Plaintiff's  continuance 
in  such  his  office  had  always  faithfully  and  honestly  de» 
meaned  himself  in  his  said  office  of  churchwarden;  never- 
theless the  Defendant, — well  knowing  the  premises,  but 
devising  and  maliciously  intending  not  only  to  injure  the 
Plaintiff  in  his  said  good  name,  fame^  credit,  and  reputa* 
tion,  with  and  amongst  all  his  neighbours  and  other  good 
and  worthy  subjects  of  this  realm,  and  to  cause  it  to  be 
suspected  and  believed  by  those  neighbours  and  subject^ 
that  the  Plaintiff  had  been  and  was  guilty  of  the  mis- 
conduct and  offences  thereinafter  mentioned  to  bare 
been  charged  upon  and  imputed  to  him,  and  had 
grossly  misconducted  himself  as  churchwarden  as  afore- 
said, and  to  vex,  harass*  and  oppress  the  Plaintifl^  here- 
tofore, to  wit,  on  the  1st  of  April  1834,  in  a  certain 
discourse  which  the  Defendant  then  had  with  the  Plain- 
tiff in  the  presence  and  hearing  of  divers  good  and 
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worthy  subjects  of  this  realm,  of  and  concerning  the  18S5. 
Plaintiff  and  of  and  c(»acerning  the  conduct  of  the 
Plaintiff  as  such  churchwarden  as  aforesaid,—** uttered 
the  following  words,  — -  <^  Who  stole  the  parish  bell-ropes, 
you  scamping  rascal?"  (meaning  that  the  Plaintiff  had, 
whilst  in  the  said  office  of  churchwarden  as  aforesaid, 
been  guilty  of  stealing  bell-ropes,)  and  the  said  subjects 
of  our  said  Lord  the  King  then  understood  that  that 
was  the  meaning  of  the  said  words. 

No  special  damage  was  alleged. 

In  order  to  prove  the  malicious  speaking  of  the  words, 
the  Plaintiff  produced  at  the  trial,  a  judgment  which  be 
had  obtained  in  an  action  against  the  Defendant  for 
slanderous  words  spoken  by  the  Defendant  of  the  Plain- 
tiff at  a  former  time,  when  describing  the  transaction  to 
which  the  present  words  related;  in  which  judgment 
the  words  then  spoken  by  the  Defendant  were  stated  to 
be^  that  the  Plaintiff  had  fraudulently  sold  the  bell- 
ropes  whilst  he  was  in  the  office  of  churchwarden,  for  a 
much  smaller  sum  than  he  had  given  for  them,  and  had 
thereby  cheated  the  parish. 

It  was  objected  at  the  trial,  that  evidence  of  what 
appeared  in  the  former  action  ought  not  to  have  been 
leoeived ;  that  there  was  no  sufficient  proof  that  the 
words  had  been  spoken  of  the  Plaintiff  in  the  capacity 
of  churchwarden,  and  that,  therefore,  the  allegations 
oSthe  declaration  were  not  sustained;  Sellers  v.  TiU{a\ 
A/re  V.  Craoen  {b) :  but  that,  if  the  words  were  so  spoken, 
the  action  was  not  maintainable,  the  property  of  the  bell- 
ropes  being  vested  in  the  churchwarden,  .who  conse* 
sequently  could  not  be  capable  of  stealing  them. 

The  evidence  was  received,  and  a  verdict  was  found 
for  the  Plaintifi^  with  leave  for  the  Defendant  to  move  to 
enter  a  nonsuit  instead. 

(a)  4  £.  4  C.  655.  (6)  2  AM,  Sf  EUU,  2. 
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Erie  moved  accordingly  in  Easter  term ;  also  to  arrest 
the  judgment,  on  the  ground  that  the  situation  of  church- 
warden was  not  an  ofBce  in  respect  of  which  an  action 
of  slander  would  lie ;  and  that  at  all  events  words  spoken 
in  respect  of  an  officer  are  not  actionable  unless  spoken 
while  the  party  is  an  office:  Com  Dig,  action  on  the 
case  for  defamation :  TuthiU  y  MiUon.  (a) 


The  Court  thought  that  the  evidence  had  been  pro- 
perly received,  but  granted  a  rule  nisi  on  the  other 
points. 


Crdvder  and  Elliott  shewed  cause. 

With  respect  to  the  alleged  variance,  as  the  words 
plainly  impute  a  felony,  the  allegation  that  the  PlaintifF 
was  churchwarden  may  be  rejected  as  surplusage ;  Lewis 
V,  Walter  (i).  May  v.  Brawn  {c\  Z/umly  v.  AUday  {d) ; 
In  the  same  manner  as  an  immaterial  or  repugnant 
innuendo.  Thus  in  Smith  v.  Cooker  {e\  action  for 
these  words  of  the  Plaintiff:  *«Thou  and  thy  wife'* 
(innuendo  the  Plaintiff  and  Agnes  his  wife)  "  are  both 
witches,  and  have  bewitched  my  mare  *'  (innuendo,  the 
mare  of  the  said  Thomas^  where  it  ought  to  have  been  the 
mare  of  the  said  Richard)  ;  after  verdict,  upon  not 
guilty  for  the  Plaintiff,  it  was  moved  in  arrest  of  judg- 
ment for  the  Defendant,  because  that  two  could  not 
commit  one  witchcraft :  also  it  could  not  be  the  mare 
of  the  Plaintiff  and  the  mare  of  the  Defendant,  as  prne- 
dicti  Thomce  imported :  sed  nan  allocatur,  for  the  words 
ought  to  be  referred  as  they  were  spoken ;  viz.  that  both 
of  them  **  bewitched  my  mare,"  and  "  both  "  refers  to 
each  of  them,  that  they  had  severally  committed  the 
offence.     For  if  a  man  saith  to  two,  **  You  both  have 


(a)  Yelv.  158. 

(b)  SB.SfC.  1S8. 

(c)  SB.S^C.US. 


(d)  lCr.SfJer,SO}. 
1  Tyrwh.  217' 

(e)  CVo.  CVir.  512. 


S.C. 
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murdered  J.  S."  each  of  them  shall  have  his  actioD 
separately  and  not  jointly,  as  the  Year  Bookj  28  Hen.  8. 
pi.  1 9.  is*  And  for  the  last  words,  innuendo  the  mare 
of  Thomas,  Thomas  is  repugnant  to  the  precedent  words, 
&C.:  therefore  judgment  was  given  for  the  Plaintiff. 
Corbeit  v.  HUl  (a),  and  Day  v.  Robinson  {b\  turn  on  the 
same  principle.  In  Sellers y.  Till (c),  Smithy.  Carey {d), 
and  WiUiams  v.  Stott  {e\  the  words  did  not  amount  to 
a  charge  of  misconduct,  unless  spoken  of  the  plaintiff 
in  a  certain  character. 

But  here,  the  jury  have  found  that  the  words  were 
understoQd  as  spoken  of  the  Plaintiff  in  his  capacity  of 
churchwarden.  And  the  situation  of  churchwarden  is  an 
office  in  respect  of  which  an  action  lies  for  defamation ; 
Strode  v.  Homer  (g)j  where  it  was  urged  that  it  was  not  an 
office  of  profit,  but  of  trouble  and  burden ;  and  no  special 
loss  was  alleged  :  but  Rolle  C.  J.  said,  ^*  Officers  which 
have  no  benefit  of  their  offices  have  more  need  to  be 
repaid,  if  they  be  scandalised  in  their  execution  of  them; 
and  here  the  scandal  is  a  great  loss  to  an  honest  man, 
and  what  other  remedy  can  he  have  to  repair  himself 
but  by  his  action  on  the  case?" 

Then,  a  churchwarden  may  be  guilty  of  theft  with 
respect  to  the  parish  bell-ropes.  Even  if  the  property 
of  the  ropes  were  in  him  jointly  with  the  other  church- 
warden^ a  member  of  a  corporation  may  commit  felony 
of  the  goods  of  the  corporation;  as  a  man  may  steal 
even  his  own  goods  from  a  bailee ;  3  Itist.  40.  But 
the  bell-ropes  are  the  goods  of  the  parishioners,  and 
are  so  laid  in  indictments,  although,  for  greater  caution^ 
a  count  may  be  added  on  the  special  property  of  the 
churchwardens.  Previously  to  the  7  &  8  G.  4.  c.  29. 
s.  44.,  bell-ropes,  as  fixtures,  could  not  be  the  subject 


(a)  Cro.  jE/ijp.  609. 
(6)  1  Adol.  S^  Ett,  554. 
(c)4J?.  i^C.655. 


(d)  3  Camp,  46l. 
'  '    1  Cr.S(M 
Style,  338, 
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Jackson^ 
Adams. 


(c)  1  Cr.  S(  Mee.  675. 
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of  larceny,  and  being  attached  to  the  freehold  belonged 
to  the  rector;  Rex  v.  Parker  and  Easy ;  Rex  v.  Hich' 
man.  (a)  But  when  by  that  statute  any  fixture  was 
capable  of  being  the  object  of  a  larceny,  a  churchwarden 
might  commit  the  theft  as  well  as  another. 

The  objection  in  arrest  of  judgment  cannot  pre^rail 
ifi  as  here,  the  words  themselves  impute  a  felony.  It  is 
immaterial,  in  such  case,  whether  the  Plaintiff  were  in 
office  or  not :  Tamlinson  v.  Rrittlebank  (b) ;  Gardiner  v. 
Williams  (c) ;  Com.  Dig.  Defamation^  D.  4.  And  the 
words  here  are  only,  that  the  Plaintiff  stole  the  parish 
ropes ;  not  the  ropes  of  the  perish  of  which  he  wat 
churchwarden.  In  Stoeetapple  ▼.  Jesse  (d),  the  charge 
against  the  plaintiff  was  ambiguous.  But  the  authori* 
ties,  which  lay  it  down  that  in  cases  of  de&mation  of 
persons  in  office  the  plaintiff  must  be  in  office  at  the 
time,  mean,  that  the  words  must  be  spoken  of  a  time 
at  which  the  plaintiff  was  in  office. 


Sir  W.  Folleiij  Erle^  and  Newman^  in  support  of  the 
rule. 

Upon  the  Plaintiff's  evidence  it  appears  that  the 
Defendant  did  not  intend  to  impute  a  felony ;  ibr  the 
words  proved  against  the  Defendant  in  the  former  action 
were,  that  the  Plaintiff  had  robbed  the  parish  by  buying 
the  ropes  for  9/^,  and  selling  them  improvidently  for  iL 

And  if  he  intended  an  imputation  of  felony,  it  could 
not  attach.  For  the  bell-ropes  are  the  property  of  the 
churchwardens.  **  They  have  such  a  special  property  in 
the  organ,  bells,  parish  books,  Bible,  chalice,  surplice, 
&C.  belonging  to  the  church,  that  for  the  taking  away, 
or  for  any  damage  done  any  of  these,  they  may  bring 
im  action  at  law ;  and  therefore  the  parson  cannot  sue 


(a)  2  East,  P.  C.  592. 
(6)  1  Nev.  Ss  M.  4^55, 


(c)  2  Cr.  M.  Ss  n.  78. 

(d)  2  Nev.  ^  M.  36. 
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for  them  in  the  spiritual  court.''  Bac.  Jbr»  Churdt*  18S5. 
wardens^  (B.),  1  BoiL  Mr.  393.9  Hadman  v.  Ring^ 
XDood  (a),  Corn.  Dig.Esglise,  F.  S.,  Hawk.  PL  Cr.  Appeals, 
s.  44.  And  it  is  the  ordinary  practice,  upon  indict- 
ments, to  lay  the  property  of  these  articles  in  the 
diurchwardens  As  to  the  argument  drawn  from  the 
7  &  8  G.  4.  c.  29.,  the  ropes  are  not  attached  to  the 
freehold  but  to  the  bells,  and  therefore  belong  to 
the  owner  of  the  bells.  The  churchwardens  may  be 
punbhed  in  the  ecclesiastical  courts,  but  not  indicted 
for  misconduct  with  respect  to  property '  belon^ng 
to  them  as  churchwardens ;  Welcome  v.  Lake,  {b) 
And  if  the  Plaintiff  cannot  recover  for  the  alleged  im- 
putation of  felony,  neither  can  he  on  the  ground  of 
having  been  charged  with  misconduct  in  his  office. 
For  it  appears  on  the  declaration  that  he  had  ceased  to 
be  in  office  when  the  words  were  spoken,  and  therefore 
was  no  longer  in  a  situation  to  incur  injury  in  respect  of 
his  office.  In  Com.  Dig.  Action  trpon  the  Case  for  De^ 
/amotion,  G.  3.,  it  is  laid  down,  <<  that  if  the  charge 
be  in  respect  of  an  office,  profession,  trade,  8cc.  it  must 
shew  his  office,  &c. :  and  generally,  it  ought  to  shew, 
that  he  was  in  office  at  the  time  of  the  speaking." 
So,  words  charging  a  party  with  having  an  infectious 
disease,  in  order  to  be  actionable,  must  allege  that  he 
has,  not  that  he  had  it  Collis  v.  Malin{c)  is  to  the 
same  effect  In  TtUhill  v.  Milton,  which  was  a  case  of 
slandering  plaintiff  ia  his  trade,  the  Court  implied  his 
continuing  in  the  trade.  But  there  can  be  no  such 
implication  with  respect  to  an  annual  office. 

Cur.  adv.  vult. 

TiNDAL  C.  J.     In  this  case  the  verdict  for  the  Plain- 
tiff was  given  upon  the  second  count  of  the  declaration, 

(a)  Cro.  EUz.  145.  179-  (c)  Cro.  Car.  282. 

(b)  1  Sid.  281. 
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and  the  question  before  us  has  arisen  on  a  rule  nisi  for 
entering  a  nonsuit  by  the  leave  of  the  learned  Judge 
who  tried  the  cause,  or  for  arresting  the  judgment  As 
to  the  latter  ground  of  the  motion,  it  has  been  objected 
by  the  Defendant,  that  the  second  count  of  the  declar- 
adon  shews  no  cause  of  action,  inasmuch  as  the  words 
therein  stated  do  not  impute  to  the  Plaintiff  the  com- 
mission of  any  indictable  offence.  And  we  agree,  upon 
the  authorities  collected  by  Hawkins,  in  hb  Pleas  of  the 
Crown,  chapter  Appeals,  s.  44i,  that  an  indictment  for 
larceny  could  not  be  supported  against  a  churchwarden, 
for  stealing  the  bell  ropes  of  the  parish  church  of  which 
be  is  the  churchwarden.  For  as  it  is  laid  down  in  that 
book,  he  has  the  possession  of  the  goods  of  the  church, 
in  contradistinction  to  the  mere  charge  of  gqods,  such  as 
a  butler  or  cook  have  of  their  master'^  goods. 

At  the  same  time,  as  the  second  count  of  the  declar- 
ation does  not  import  on  the  face  of  it,  that  the  church- 
warden stole  the  bell-ropes  of  the  church  whereof  he 
was  warden,  but  generally  that  he  stole  bell-ropes ;  we 
see  no  ground  for  arresting  the  judgment  upon  the 
objection  taken  to  that  count. 

As  to  the  application,  however,  for  entering  a  non- 
suit, we  think  the  rule  must  be  made  absolute.  The 
second  count  of  the  declaration  contains  an  averment 
by  way  of  innuendo,  ^^  that  the  Plaintifi^  whilst  in  his 
said  office  of  churchwarden,  had  been  guilty  of  stealing 
ropes,  and  that  the  subjects  of  our  lord  the  king  then 
understood  that  that  was  the  meaning  of  the  said 
words."  Now,  some  innuendo  was  absolutely  neces- 
sary in  this  case,  in  order  to  make  the  words  action- 
able; for  the  words  being  put  interrogatively,  unless 
there  was  an  averment  that  they  were  intended  as  a 
charge  against  the  plaintiff^  there  would  be  no  imputa- 
tion of  a  criminal  offence  having  been  committed  by 
him ;  and  in  such  innuendo  the  word  *^ stealing"  cannot 
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by  any  reasonable  intendment  have  any  other  meaning 
than  that  of  the  commission  of  the  o£Pence  of  larceny. 
But  the  innuendo  so  stated  in  the  declaration  was  not 
only  not  supported,  but  was  negatived  by  the  Plaintiff's 
own  evidence  given  at  the  trial;  for  in  order  to  prove 
the  malicious  speaking  of  the  words  in  question,  the 
Plaintiff  produced  a  judgment  which  he  had  obtained  in 
an  action  against  the  Defendant  for  slanderous  words 
spoken  by  the  Defendant  of  the  Plaintiff  at  a  former 
time,  when  describing  the  very  same  transaction  to 
which  the  present  words  relate;  in  which  judgment  the 
words  then  spoken  by  the  Defendant  were  stated  to  be, 
that  the  Plaintiff  had  fraudulendy  sold  the  bell-ropes 
whilst  he  was  in  the  oiBce  of  churchwarden,  for  a  much 
smaller  sum  than  he  had  given  for  them,  and  thereby 
cheated  the  parish. 

This  evidence  disproved  the  averment  in  the  declarar 
tjon  that  the  Defendant  intended  to  charge  him  with 
stealing  the  ropes;  and  shewed,  conclusively,  that  the 
Defendant  had  used  the  word  stealing  in  a  very  different 
sense  from  tha^in  which  it  is  generally  understood,  and 
in  which  he  averred  that  it  was  used  in  the  innuendo; 
and  that  he  intended  only  to  impute  to  him  that  he  had 
defrauded  the  parish.  Upon  this  ground  we  think  the 
Plaintiff  himself  shewed  that  he  had  no  case  for  the 
jury,  and  that  a  nonsuit  must  be  entered. 

Rule  absolute  for  entering  a  nonsuit 


18S5. 


VOL.  II. 


E  E 


END  OF  MICHAELMAS  TERM. 


■  ,    S 


NEW   CASES 


IN  THB 


COURT  OF  COMMON  PL.£AS, 

OTHER    COURTS. 


il)ilarg  Cerm,  isss. 


IK   THK 

SIXTH   YEAR   OF   THE   REIGN   OF  WILLIAM  IV. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TiNDAL  C.  J.  GaSELEE  J. 

Park  J.  Bosanquet  J. 


Mary   Philippa  Whitton  v.   Peacock  and       June  3. 
Anotiier. 

"DY  order  of  the  Master  of  the  Rolls,  the  following  In  1762> « 

case  was  submitted  for  the  opinion  of  this  Court : —  ^®'  naying 

only  an  eqni- 
The  parcels  of  land,  called  Homsey  Lane  Fields  com-  table  estote  in 

prised  in  the  leases  hereinafter  stated,  were  copyhold  of  *  certain  Add, 

inheritance  of  the  manor  of  Homsey  in  the  county  of  potion  of  the 

Middlesex.  field  to  a 

Before  the  15th  of  March  1755,  Elizabeth  Beneit,  who  ^^^'  ^^ 

ninety-nine 
held  the  said  premises  to  her  and  her  heirs,  died,  seised  yean.    In 

thereof,  having  made  her  will,  dated  the  18th  of  June  1773^  the 

lessor  having 
acquired  the  legal  estate  in  the  fields  demised  the  reddae  of  the  field  to  the  lessee 
for  the  same  term^  by  an  indenture  which  recited  the  former  leaae^  stipnlated 
for  its  continuing  in  force^  but  pro?ided  that  no  more  rent  should  be  paid  for 
the  entire  field  than  was  paid  for  the  first  portion^  and  that  the  rent  to  be  paid 
for  the  entire  field  was  meant  to  be  the  same  as  that  reserved  for  the  first  portion : 
Held,  that  the  assignee  of  the  reversion  could  not  sue  the  assignee  of  the 
lessee  upon  the  covenants  in  the  lease  of  1762.  .  ' 
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1753,  whereby  she  gave  And  devised  all  the  residue  of 
her  estate  of  what  nature  or  kind  soever  (under  which 
devise  the  premises  in  question  were  included)  unto  her 
nephew  Benett  Garrard ;  but  the  said  E,  Benett  did  not 
surrender  the  said  premises  to  the  use  of  her  will,  or 
make  any  surrender  whatsoever. 

At  a  court  holden  for  the  said  manor  on  the  15th 
of  March  1755,  the  said  Benett  Garrard  was  admitted 
tenant,  to  hold  unto  the  said  Benett  Garrard^  his  heirs, 
and  assigns  for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor. 

At  the  same  court  the  said  Benett  Garrard^  sur- 
rendered the  same  premises  to  the  use  of  BendaU 
Martyn,  his  heirs  and  assigns,  according  to  the  custom 
of  the  said  manor ;  and  the  said  BendaU  Martyn  was 
admitted  tenant  and  surrendered  the  same  to  the  use  of 
his  will. 

On  the  11th  of  March  1761,  the  lord  of  the  said 
manor  granted  a  licence  to  the  said  BendaU  Martyn 
to  demise  the  said  premises  from  Christmas  then  last, 
for  the  term  of  ninety-nine  years,  or  for  any  less  term. 

Before  the  13th  o(  April  1762^  the  said  BendaU  Martyn 
died,  seised  of  the  premises ;  and  by  his  will,  bearing  date 
the  25th  of  March  1760,  gave  and  devised  the  same  unto 
Maria^  the  wife  of  Baker  John  Littlehales^  to  hold  to 
her,  her  heirs  and  assigns  for  ever. 

At  a  court  holden  for  the  said  manor  on  the  13th  of 
April  1762,  the  said  Maria  Littlehales  was  admitted 
tenant,  to  hold  the  premises  unto  the  the  said  Maria 
LittlehaleSj  her  heirs  and  assigns  for  ever,  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  manor. 
And  at  the  same  court,  the  said  B.  J.  Littlehales  and 
Maria  his  wife,  surretidered  the  premises  to  the  use  of 
the  said  B,  J,  Littlehalest  his  heirs  and  assigns  for 
ever ;  whereupon  the  said  JB.  J.  Littlehales  was  admitted 
tenant. 

By  an  indenture  of  lease,  bearing  date  the  2d  of 
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Attgust  1762,  made  between  the  said  B.  J.  Littlehales 
and  Maria  his  wife  of  the  one  part,  and  Philip  Keys, 
builder,  of  the  other  part,  it  was  witnessed,  that  the 
said  B.  J.  Littlehales  and  Maria  his  wife,  in  pursuance 
and  in  part  performance  of  a  prior  agreement,  and  by 
virtue  of  the  aforesaid  licence  by  the  said  B.  Martyn^ 
obtained  of  the  lord  of  the  said  manor  for  that  purpose, 
demised  to  Keys^  his  executors,  administrators  and  as- 
signs, a  piece  of  ground,  parcel  of  the  said  premises,  to 
hold  the  same  to  Keys^  his  executors,  administrators  and 
assigns,  from  Lady-day  1761,  for  ninety-eight  years  then 
next  ensuing,  paying  to  Littlehales^  his  heirs  and  assigns, 
the  yearly  rent  of  5/.  And  by  the  said  lease  Keys  did 
for  himself^  his  executors,  administrators  and  assigns, 
covenant  with  Littlehales,  his  heirs  and  assigns,  tliat 
KeySi  his  executors,  administrators  and  assigns,  should 
pay  to  Littlehales,  his  heirs  and  assigns,  the  said  yearly 
rent  of  51.  on  the  days  and  in  manner  therein  appointed 
for  payment;  and  that  Keys,  his  executors,  adminis- 
trators and  assigns,  should  finish,  fit  for  habitation, 
within  six  months  from  the  date  thereof,  the  messuage 
and  tenement,  erections  and  buildings,  then  standing  on 
the  premises  thereby  demised,  and  sufficiently  repait 
and  uphold  the  same  during  the  said  term;  and  the 
same  premises  so  well  and  sufficiently  repaired  and 
upheld  at  the  end  or  other  sooner  determination  of  the 
term  aforesaid,  should  surrender  and  yield  up  unto 
Littlehales,  his  heirs  and  assigns. 

By  another  indenture  of  lease  of  the  same  date,  made 
between  Littlehales,  and  Maria  his  wife,  of  the  one  part, 
and  Keys,  of  the  other  part,  Littlehales  and  Maria  his 
wife,  in  pursuance  of  the  said  licence,  demised  another 
piece  of  ground,  parcel  of  the  said  premises,  to  Keys,  for 
a  similar  term,  under  the  rent  of  5L,  and  under  cove- 
nants similar  to  those  in  the  last-stated  lease. 

By  an  indenture  of  assignment,  bearing  date  the  20lh 
£  £  3 
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of  August  1762,  and  made  between  Keys^  of  the  one  part, 
and  David  Main  therein  described,  of  the  other  part. 
Keys  assigned  the  several  pieces  of  ground  comprised  in 
the  said  indentures  of  lease  of  the  2d  of  August  1762, 
and  the  messuages  or  tenements  built  thereon,  to  Mam^ 
for  the  residue  of  the  said  term  of  ninety-eight  years  by 
way  of  mortgage,  and  sulgect  to  redemption  on  payment 
of  40<WL  and  interest,  on  the  20th  oi  February  then  next 
ensuing. 

By  an  indenture  bearing  date  the  Slst  of  March  1766, 
and  made  between  Main  of  the  first  part,  Keys  of  the 
second  part,  and  John  Carter  therein  described,  of  the 
third  part.  Main  at  the  request  of  Ket/s^  and  Kys^  did 
assign  the  same  pieces  of  ground  and  the  two  messuages 
built  thereon  to  Carter^  for  the  then  residue  of  the  said 
term  of  ninety-eight  years,  subject  to  a  proviso  for  re^ 
demption  of  the  said  premises  on  payment  by  Key$  to 
Carter  of  the  principal  sum  of  307/.  lOs.  and  interest, 
on  the  SOth  of  September  then  next  ensuing. 

At  a  court  holden  for  the  said  manor  on  the  29d  of 
May  1770,  it  was  found  by  the  homage  and  was  entered 
and  appeared  in  the  Court  Rolls  of  the  manor  that  the 
said  Elixabeih  Benett^  then  some  time  since,  died,  seised 
of  the  premises  to  which  she  had  been  admitted  at  the 
Court  held  on  the  27th  of  April  175S,  without  having 
made  any  surrender  to  the  use  of  her  will ;  and  that 
Martha  Leigh^  wife  of  Peter  Leigh,  who  was  the  niece 
and  customary  heir  of  the  said  Elizabeth  Benett,  was  ad- 
mitted tenant,  to  bold  the  premises  unto  the  said  Martha 
Leigh,  her  heirs  and  assigns  for  ever,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor. 

At  a  court  held  for  the  said  manor  on  the  ISth  of 
February  1772,  Martha  Leigh,  and  on  the  >9th  of  the 
same  month,  Peter  Leigh  surrendered  the  premises  to 
the  use  of  LitUehales,  his  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  said  manor;  whereupon 
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Littlehaks  was  admitted  to  the  premises  to  hold  unto 
him,  his  heirs  and  assigns,  according  to  the  custom  of 
the  said  manor. 

By  an  indenture  of  lease,  bearing  date  the  Sd  of  Jubf 
177d,  made  between  the  said  Uitlehales  and  Maria  his 
wife,  of  the  one  part,  and  Kejft  of  the  other  part,  —  re- 
citing the  said  two  indentures  of  lease  of  the  2d  of  August 
1762,  and  reciting,  that  the  said  parties  to  the  said  in- 
dentures of  lease,  and  to  the  now  recited  indenture  had 
come  to  a  further  agreement  respecting  the  said  field, 
called  Homsey  Lane  Fields  whereby  they  had  agreed  that 
Keys  should  have  the  whole  of  the  said  field  leased  to 
him  at  the  yearly  rent  of  10/.  only,  and  no  more ;  butf 
instead  of  cancelling  the  two  several  leases  already 
granted  of  part  thereof  and  thereinbefore  recited,  the 
same  leases  should  remain,  and  another  lease  be  granted 
of  the  residue  of  the  said  field  at  the  yearly  ground  rent 
of  10/.,  which  rent  should  be  considered  the  same  as  the 
two  several  rents  of  61.  each  so  reserved  by  the  said  two 
leases  as  aforesaid;  and  that  notwithstanding  such  several 
reservations  no  more  than  to  the  amount  of  the  yearly 
rent  of  10/.,  in  the  whole  should  be  payable  for  the  said 
field,  and  the  messuages  and  tenements  erected  and  built 
thereon,— -it was  witnessed,  that  in  pursuance  of  such 
last-mentioned  agreement,  and  by  virtue  of  the  said 
licence,  and  in  consideration  of  the  yearly  rent  and 
covenants  thereinafter  reserved,  tliey,  lAUlehales  and 
Maria  his  wife,  did  lease  to  Keys^  his  executors,  ad- 
ministrators and  assigns,  the  said  close  or  field,  called 
Homsey  Lane  Fields  except  such  parts  of  the  said  field 
as  had  already  been  demised  to  Kys  by  the  two  several 
indentures  thereinbefore  recited ;  to  hold  the  said  close 
or  field  (except  as  aforesaid),  and  all  and  singular  other 
the  premises  thereby  demised,  with  the  appurtenants, 
unto  Keys^  his  executors,  administrators  and  assigns, 
from  Lady^my  1761,  for  the  term  of  ninety-eight  years 
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from  thence  next  ensuing;  yielding  and  paying  for  the 
first  two  years  oF  the  said  term  the  rent  of  a  peppercom. 
And  also  yielding  and  paying  to  Littlehales^  his  heirs 
and  assigns,  for  the  residue  of  the  term  the  yearly  rent 
of  10^  And  Kejfs  did  thereby*  for  himself,  his  execu- 
tors, administrators  and  assigns,  covenant  wiih  LiiilehaleSf 
his  hmm  and  assigns,  to  pay  the  rent  during  the  term, 
and  keep  the  premises  in  repair. 

The  indenture  contained  a  proviso  that  if  the  said 
yearly  rent  of  10/.  should  be  unpaid  by  the  space  of 
thirty  days  next  after  any  of  the  days  of  payment,  it 
should  be  lawful  for  LitUehaleSf  his  heirs  and  assigns, 
to  re«enter.  There  was  a  covenant  on  the  part  of 
LiUlehaleSi  his  heirs  and  assigns,  for  quiet  enjoyment ; 
and  a  proviso,  that  the  yearly  rent  of  10/.  thereby 
reserved  was  meant  and  intended  to  be,  and  was  the 
same  as  the  two  several  yearly  rents  of  5L  each  so  re- 
spectively reserved  by  the  said  two  several  indentures  of 
lease  thereinbefore  recited ;  and  that  no  more  than  the 
yearly  rent  of  10/.  should  be  paid  or  payable  for  the 
whole  of  the  said  field,  called  Hormey  Lane  Field, 

By  various  surrenders  and  admittances  the  customary 
estate  of  Ldtilehale$  and  Maria  his  wife,  in  the  said  pre* 
mises,  became  vested  in  the  Plaintifi^  in  this  cause,  who, 
at  a  court  holden  for  the  said  manor,  on  the  6th  of  Mcof 
1833,  was  admitted  to  the  same,  to  hold  to  her,  her 
heirs  and  assigns,  according  to  the  custom  of  the 
manor. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Plaintiff  could  maintain  an  action  of  cove-> 
nant  againbt  the  assigns  of  Keys^  for  breach  of  the 
covenants  contained  in  the  above-stated  leases  of  the  2d 
of  August  1762,  or  either  of  them. 

The  case  was  argued  in  Trinity  term. 


Talfourd  Seijt.  for  the  Plaintiff. 
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First,  The  Plaintiff  may  sue  the  assigns  of  Keys  for 
breach  of  the  covenants  contained  in  both  the  leases  of 
August  i762»  on  the  estoppel  created  thereby,  notwith- 
standing the  lessors,  in  consequence  otE^Benet^s  not  sur- 
rendering to  the  uses  of  her  will,  had  no  legal  interest 

Secondly,  From  the  date  of  the  surrenders  by  the  heir 
of  E.  Benetty  and  admission  of  Littlehales  in  February 
1772,  the  leases  of  the  2d  o(  August  1762  became  good 
in  point  of  interest,  and  an  action  may  now  be  main- 
tained on  them  in  respect  of  such  interest 

Thirdly,  The  lease  of  July  1773  having  adopted  the 
leases  o{  August  1762,  an  action  may  be  maintained  on 
the  covenants  in  that  lease,  to  keep  the  covenants  in  the 
leases  of  August  1762. 

First,  It  cannot  be  disputed  that  a  lessee  is  estopped 
to  dispute  the  title  of  his  lessor:  Palmer  v.  Ektns  (a) ; 
but  if  he  is  estopped  as  against  the  lessor,  he  is  equally 
as  against  the  assignee  of  the  reversion;  for  estoppels 
are  mutual,  and  privies  in  estate  shall  be  bound  and 
take  advantage  of  estoppels :  Trevivan  v.  Lawrence,  {b) 
Thus,  in  Parker  v.  Manning  (c),  it  was  held  that,  in  an 
action  of  covenant  for  rent  on  an  indenture,  brought  by 
the  assignees  of  the  lessor,  a  bankrupt,  the  lessee  could 
not  plead  that  the  lessor  nil  habuit  in  tenementis.  And 
in  Omelaughland  v.  Hood{d)  it  is  laid  down,  <<  If  A. 
mortgages  lands  to  £.,  upon  condition  to  re-enter  on 
payment  of  10/.,  and  after,  ^.,  before  the  day  of  pay- 
ment is  come,  being  in  possession,  makes  a  lease  for 
years,  by  indenture,  to  C,  and  then  after  performs  the 
condition,  this  shall  make  the  lease  to  C  good  against 
himself  by  estoppel ;  and  it  was  further  adjudged,  that 
the  feoffee  of  A.  should  be  bound  by  this  lease,  which 
took  its  effect  only  at  first  by  estoppel,  because  he, 
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coming  io  under  one  who  was  estopped,  shoold  be  him- 
self estopped  likewise^  which  was  still  a  stronger  case 
than  the  first.  And  this  was  adjudged  in  Jrelandj  and 
afterwards  affirmed  on  a  writ  of  error  here,  and  seems 
a  very  reasonable  judgment;  for,  if  a  subsequent  pur- 
chase shall  make  good  a  lease  of  lands  by  indenture^ 
though  the  lessor  had  nothing  in  those  lands  at  the  time 
of  the  lease,  and  therefore  his  lease  at  first  could  only 
take  efiect  by  estoppel,  much  more  in  this  case,  where 
the  lessor  had  a  possibility  of  coming  into  the  lands 
again,  shall  his  performance  of  the  condition  after  make 
good  the  intermediate  lease.  And  so  it  should  seem  too 
if  the  condition  were  broken  at  the  time  of  the  lease,  so 
as  he  had  then  nothing  but  an  equity  of  redemption ; 
yet,  if  he  should  after  be  admitted  in  Chancery,  this 
would  make  good  the  intermediate  lease  which  took 
efiect  at  first  only  by  estoppel."  So,  in  Co.  Lit.  47*  b., 
it  is  said,  **  If  J.  had  nothing  in  the  land,  and  make 
a  lease  for  years  by  deed  indented,  and  after  pur- 
chase the  land,  the  lessor  is  as  well  concluded  as  the 
lessee  to  say  that  the  lessor  had  nothing  in  the  land." 

Secondly,  a  note  to  that  passage  contains  the  following 
extract  from  Hak^s  MSS.,  —  ^^Ei  videtur^  that  by  the 
purchase  of  the  land,  that  is  turned  into  a  lease  in 
interest,  which  before  was  purely  an  estoppel." 

And,  if  the  Plaintifi^  were  to  allege  in  her  declaration 
that  the  Littlehaleses,  being  seised  in  fee  demised  by 
indenture  to  Keys,  from  whom  the  premises  came  by 
assignment  to  the  Defendants,  and  the  Defendants  were 
to  plead  non  demiserunty  or  nil  habuerunt  in  tenemeniisj  the 
Plaintiff  might  demur  at  once  to  the  plen,  and  so  ex- 
clude any  question  of  fact  as  to  the  legal  seisin  of  the 
lessors.  1  Wim.  Sound.  325.  note  4.  2  Wins.  Sound. 
418.  note  1.  Taylor  v.  Needham.{a)  See  also  fVha^ 
ley  V.  Anderson,  (b) 
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Thirdly,  as  the  lease  oFlTTS  contains  an  express  coye- 
nant  by  the  lessee  to  keep  the  covenants  in  the  inden- 
tures of  1762,  that  is,  in  substance,  an  agreement  under 
seal  to  confirm  the  indentures  of  1762.  Where,  upon 
the  whole,  the  intent  is  dear,  the  Court  will  imply  a 
covenant  to  efiect  the  intention*  Thus,  in  Sampson  v. 
Easterly  {a\  where  a  lease  of  an  undivided  third  part  of 
certain  mines  contained  a  recital  of  an  agreement  made 
by  the  lessee  with  the  lessor  and  the  owner  of  the  other 
two  thirds,  for  pulling  down  an  old  smelting-mill,  and 
building  another  of  larger  dimensions,  and  the  lease 
contained  a  covenant  to  keep  such  new  mill  in  repair, 
and  so  leave  it  at  the  expiration  of  the  term,  but  did  not 
contain  a  covenant  to  build  it,  it  was  held,  that  such  a 
covenant  was  to  be  implied,  and  that  the  lessor  of  the 
one  third  might  sue  upon  it  in  respect  of  his  interest. 
Saltoun  V.  Housioun  (6)  was  decided  on  the  same  prin« 
ciple. 


1895. 


Wightman^  contra.  As  the  lessors  in  the  leases  of 
1 762  had  only  an  equitable  title,  the  covenants  of  the 
lessee  are  covenants  in  gross,  which  do  not  run  with  the 
land,  or  convey  any  right  of  action  to  the  assignee  of  the 
reversion.  It  is  true  that  the  lessee  in  such  a  lease,  and 
his  assignees,  are  estopped  to  plead  against  the  lessor, 
non  demisit  or  nil  habuit  in  tenementis.  But  they  are  not 
estopped  to  plead  that  the  interest  of  the  lessee  has  ex- 
pired, —  as  if  he  were  only  seised  for  life, —  or  that  he  had 
no  such  title  as  would  enable  him  to  convey  to  his  as- 
signee a  right  to  sue  the  lessee.  At  common  law  no  such 
right  passed  to  the  assignee  of  the  reversion ;  and  the 
statute  32  H.  8.  which  enables  the  assignee  of  the  re- 
version to  sue  on  contracts  made  by  his  predecessor, 
confers  that  right  only  on  the  assignee  of  the  legal  tide* 
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Although  a  lessor  who  has  only  an  equitable  title  may 
sue  his  own  lessee,  the  assignee  of  such  lessor  is  incom- 
petent to  do  so.  And,  therefore,  "  where  the  Plaintiff 
declares  in  covenant  upon  a  demise  by  himself,  he  is  not 
obliged  to  set  out  any  title  to  the  land,  &c.  demised,  but 
may  begin  his  declaration  with  stating  that,  ^  whereas  by 
a  certain  indenture,  &c.  he  demised,'  &c«  1  Str.  230, 231. ; 
Alebenyy.  Walby,  Carth.  32. ;  Lib.  Plac.  97.  LilL  ErU.j 
130.  141.  But  in  an  action  by  an  assignee  of  the  rever- 
sion, he  must  set  out  the  title  of  the  lessor  to  the  demised 
premises,  that  it  may  appear  he  had  such  an  estate  in  the 
reversion  as  might  be  legally  assigned  to  the  PlainUff : 
CliJVsEnt.  213.  pi.  7.;  LilL  Ent.  132.  135."  1  Wms. 
Sound.  233.  note  2.  This  case,  therefore,  is  distinguish- 
able from  Palmer  v.  Ekins^  Parker  v.  Mannings  and  the 
other  authorities  cited  for  the  Plaintiff;  for  if  the  Plain- 
tiff had  declared  on  a  seisin  in  fee  in  the  lessors  of  1 762, 
the  Defendant  might  have  traversed  that  seisin  without 
infringing  the  principle  which  precludes  a  plea  of  non 
demisiiy  or  nil  habuit  in  tenementis.  Thus,  in  Carvick 
V.  Blagrave  (a),  it  was  held,  that  in  covenant  by  assignee 
of  lessor  against  lessee  for  rent  arrear,  an  allegation  that 
the  lessor  was  possessed  for  the  remainder  of  a  term  of 
twenty-two  years,  commencing  on,  &c.  was  material  and 
traversable.  The  Plaintiff,  therefore,  stands  in  the  po- 
sition of  the  mortgagee  in  Webb  v.  Russell  (£},  where  it 
was  held  that,  if  mortgagor  and  mortgagee  make  a  lease, 
in  which  the  covenant  for  the  rent  and  repairs  are  only 
with  the  mortgagor  and  his  assigns,  the  assignee  of  the 
mortgagee  cannot  maintain  an  action  for  the  breach  of 
those  covenants,  because  they  are  collateral  to  the 
grantor's  interest  in  the  land,  and,  therefore,  do  not  run 
with  it.  That  case,  in  which  the  same  arguments  were 
urged,  decides  the  present  on  the  two  first  points*    The 
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lessor  here  was  a  stranger  to  the  estate  at  the  time  of  the        ISSS. 

lease,  and,  therefore  the  covenant  does  not  run  with  the 

land. 

As  to  the  lease  of  1778,  it  would  be  an  extraordinary 
extension  of  the  doctrine  of  implied  covenants,  to  hold 
that  deed  as  an  agreement  to  confirm  the  leases  of  1762. 
But  at  all  events,  a  covenant  in  one  lease  to  perform 
the  covenants  in  another,  is  at  roost  a  covenant  in  gross 
which  does  not  run  with  the  land. 

Talfourd  in  reply.  The  question  in  the  cases  relied 
on  for  the  Defendant  arose  upon  pleadings  in  which  the 
estoppel  did  not  appear  on  record.  In  fVebb  v.  Bussel 
no  estoppel  could  exist  with  respect  to  the  subject  of 
that  action ;  for  the  lessee's  covenant  was  not  with  the 
reversioner  but  with  a  stranger.  And  the  only  case  in 
which,  where  there  is  a  lease  by  indenture,  the  lessee  is 
not  estopped,  is  where  the  lessor  had  only  a  life  interest, 
and  that  interest  has  been  determined  before  action 
brought:  2  Wms.  Sound.  418.  note  1.  Here  the  estate 
was  created  by  estoppel  alone,  and  the  lessor's  interest 
■  has  not  expired. 

The  following  certificate  was  sent  in  Hilary  term        igsg. 
18S6:  — 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  we  think  the  Plaintiff  cannot 
maintain  an  action  of  covenant  against  the  assigns  of 
Philip  Keys  for  breach  of  the  covenants  contained  in 
either  of  the  leases  of  the  2d  o(  August  1762. 

N,  C.  TlNDAL. 

J.  A.  Park. 
S.  6asex.ee. 
J.  Vaughan. 
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j«iM8.and5.     Brooke  and  Others  v.  Turner  and  Others. 

Testator  de-  'T^HE  following  case  was  sent  by  the  Vice-Chancelior 

J'lHrJ^dr  *°''  *®  opinion  of  this  Court :  ~ 

certain  trua-  Thomas  Brooke  being  seised  of  fireehdd,  leasehold, 

tees,  in  fee,  and  copyhold  estates,  and  personal  estate  and  effects  of 

iSa^e  to  ^n«»^eiEble  value,  by  his  will  of  September  1807,  duly 

life,  and  after  executed  and   attested,    devised   to    his  wife   Frances 

her  deoeaae  Brooke^  H.  Bengough^  G.  WhiUingtoiiy  and  &  Rich^  his 

hia  three  freehold  and  leasehold  estates  in  Glostershire  and  WiUs^ 

children  for  and  his  houses  at  BaOi^  upon  trust,  immediately  aiier 

their  Uyea,  in  y^^  decease  to  sell  the  same,  payinir  his  debts  with  the 
equal  shares,  ^  r  j     ^ 

and  to  the  proceeds  and  the  surplus  to  his  residuary  legatees:  and 

issue  of  their  his  manor  of  Upper  Horton^  with  the  rectory,  advowson, 

I^Jo^  f^^  mansion,  lands,  and  hereditaments  thereunto  belonging 

their  ror  (except  the  estate  called  Gydes  Mill\  together  with  his 

apectiye  life 

only,  in  equal  shares,  for  ever ;  and  in  case  of  the  death  of  either  of  the  three  with- 
out issue,  then  upon  trust  for  the  survivors  or  survivor  in  equal  shares,  for  life  only, 
or  to  their  respective  lawful  issues  in  equal  shares  for  life  only;  and  in  case  there 
should  be  only  one  child  then  living,  in  trust  for  such  only  child  for  life  only,  and 
the  issue  of  such  only  child  for  life,  in  equal  shares ;  and  if  but  one  issue  of  such 
chUd,  to  such  issue  for  life  only,  and  the  heir  of  his  or  her  body,  for  ever:  in 
case  there  should  be  no  issue  of  such  child,  remainder  over.  Eidier  child  who 
should  marry  was  to  have  a  power  to  make  a  settlement  of  his  share  for  the  lives 
of  the  parties,  and  the  lives  of  their  issue,  with  remainder  over  in  tail.  By  a 
codicil  reciting  the  above  devise,  the  testator,  after  the  decease  of  his  wife, 
devised  the  same  land  to  the  trustees,  in  fee,  in  trust  for  his  three  children  as 
tenants  in  common  for  the  term  of  ninety-nine  years  from  his  decease,  if  they 
or  either  of  them  should  so  long  live ;  and  after  the  determination  of  that  term, 
and  subject  thereto,  to  the  trustees,  in  fee,  to  preserve  contingent  remainders : 
and  the  uses  expressed  in  the  will,  as  far  as  the  law  would  permit,  were  to  be 
carried  into  perfect  execution :  Held,  that,  under  the  will  and  codicil,  the  three 
children  of  the  testator  took  in  the  lands  devised  states  for  the  tenn  of 
ninety-nine  years,  if  they  should  respectively  so  long  live,  as  tenants  in 
common,  widi  remainder  to  the  trustees  in  the  codicil  named,  and  their 
heirs,  during  the  respective  lives  of  the  said  three  chUdien,  in  trust  to 
preserve  contingent  remainders,  with  remainder  to  the  said  three  children  as 
tenants  in  common  in  tail  general,  with  cross  remainders  between  them  in  tail 
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messuages  and  lands  in  the  parish  of  Frampton  Coitrellf 
to  his  wife, '  and   H.  Bengough^   6.  WMttington^  and 
S.  Richf  and  the  survivors  and  survivor,  in  fee,  in  trust 
to  permit  his  wife  to  receive  the  rents  for  her  life;  and 
after  her  decease,   he  devised  the  same  property  to 
H.  Bengoughf  G.  WhiUingUm^  and  S.  Bich^  and  the  sur- 
vivors and  survivor  of  them,  in  fee,  expressly  as  de- 
visees to  uses,  and  not  as  trustees  of  the  legal  estate, 
upon  trust,  for  the  use  and  benefit  of  his  children,  jFiV«- 
herbert^  Thomas  and  Frances  Elizabeihy  for  their  lives, 
in  equal  shares,  and  to  the  lawful  issue  of  their  re- 
spective bodies,  for  their  respective  life  only,  in  equal 
shares,  for  ever,  and  subject  to  the  provisos  and  con- 
ditions in  his  will  mentioned ;  and  in  case  of  the  death 
of  any  or  either  of  his  said  children   without  lawful 
issue,  then,  upon  trust  for  the  survivors  or  survivor  of 
them,  in  equal  shares,  for  life  only,  or  to  their  respective 
lawful  bsues,  in  equal  shares,  for  life  only:    and  in 
case  there  should  be  only  one  child  then  living,  then, 
upon  trust  for  such  only  child  for  life  only,  and  for  the 
lawful  issue  of  such  only  child  for  life,  in  equal  shares ; 
and  if  but  one  issue  of  such  child,  then  to  such  only 
child's  issue,  for  life  only,  and  the  heir  of  his  or  her 
body  for  ever:  but  in  case  there  should  not  be  any 
lawful  issue  of  such  child,  or  the  child  of  such  child, 
then,   upon  trust,   for  such   person  or  persons,  and 
for  such  estate  and  estates  of  and  in  the  said  heredita- 
ments and  premises  as  his  said  wife  should,  by  deed  or 
will,  grant  and  devise  the  same  hereditaments  and  pre- 
mises, in  such  manner  and  form,  and  for  such  estate 
and  estates,  as  she  should  think  fit ;  it  being  the  testator's 
wbh  that  she  should  give  or  grant  the  same  to  some 
of  his   family;   but  in  case  his  wife  should  not  make 
any  such  devise  or  grant,  then  upon  tsust,  and  he  gave 
and  devised  the  same  hereditaments  and  premises  to 
and    for  his  nephews,  Thomas  Brooke   and    William 
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Brooke^  sons  of  his  late  brothers,  Bichari  and  Wiiliam 
Brooke^  and  theii  assigns,  in  equal  shares,  for  life  only; 
and  on  their  deaths  to  the  lawful  issue  of  their  respective 
bodies,  as  to  the  share  of  each  of  them,  for  ever,  subject 
to  the  provisions  and  conditions  therein  mentioned. 

Either  of  testator^s  children  who  should  marry,  was 
to  have  power  to  make  a  settlement  of  his  share  with 
consent  of  his  mother;  such  settlement  to  be  for  the 
lives  of  the  parties,  and  the  lives  of  their  issue,  with 
remainder  over  in  tail:  in  like  manner  either  of  tes- 
tator's children  was  to  have  power  to  mortgage  his 
share,  but  for  life  only ;  it  being  testator's  most  earnest 
request,  and  his  express  desire  to  his  said  children,  that 
they  should  keep  the  said  manors,  lands,  rectory,  here- 
ditaments, and  premises  in  his  fiimily,  so  long  as  there 
should  be  found  one  of  them  living. 

Gydes  Mill  estate  the  testator  gave  to  his  daughter 
Frances  Elizabeth  in  fee. 

Then,  reciting  that  in  1805  he  had  levied  a  fine  oi 
his  Lower  Horton  manor  and  estate  to  the  use  of  his 
will,  he  declared  the  use  of  his  fine  to  be  to  the  use  of 
his  wife,  H.  Bengough^  G.  WhiUingUmj  and  5.  Rich^  in 
fee,  upon  trust  to  pay  the  remainder  of  his  debts,  if  any; 
then,  the  annuities  thereinafter  specified;  then,  subject 
to  such  annuities,  to  permit  his  wife  to  receive  the  rents 
for  life,  in  case  she  should  retain  the  name  of  Brooke  i 
but,  in  case  she  should  marry,  H.  Bengough^  G.  Whii^ 
tingtofiy  and  S,  Rich  to  take  the  same,  subject  as  afore- 
said, and  out  of  the  remainder  to  pay  his  wife  500/, 
a  year  for  life,  and  to  divide  the  residue  among  his 
three  children  during  her  life,  with  benefit  of  survivor- 
ship if  either  should  die  without  issue.  And  after  the 
decease  of  his  wife,  to  H.  A,  G.  JV.f  and  5.  A,  in  fee, 
in  trust  to  preserve  contingent  uses,  and  then  subject  as 
therein  mentioned)!  to  the  same  limitations  to  the  same 
persons,  and  with  the  same  powers  and  provisos  as 
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were  expressed  in  regard  to  the  Upper  Norton  estate;  18S5. 
it  being  again  repeated  that  the  testator's  most  earnest 
request  and  express  desire  to  his  childrien  was,  that 
they  should  keep  the  said  manor,  lands,  tenements, 
rectory,  tithes,  hereditaments,  and  premises  in  his  family, 
so  long  as  there  should  be  found  one  of  them  living. 

The  remainder  of  his  property  the  testator  demised 
to  his  wife,  H.  B,,  G.  fT.,  and  S.  22.,  their  heirs,  exe- 
cutors, and  administrators,  ppon  trust  to  pay  debts  and 
expenses,  the  remainder  to  be  divided  among  bis  wife 
and  children.  The  testator  made  his  wife  sole  executrix 
of  his  wilL 

By  a  codicil  of  May  1811,  the  testator  revoked  his 
devise  of  Gydes  Mill^  and  gave  his  daughter  Frances 
Elizabeth  certain  lands  in  Frampton  Cotterelt.  And 
after  reciting  that  by  an  indenture  of  May  1808,  he  had 
given  Gydes  and  some  other  land  to  his  wife  and  to  his 
son  Fitzkerberty  for  life,  he  confirmed  that  indenture, 
and  after  the  decease  of  his  wife  and  son,  directed 
that  Gydes  should  be  taken  as  part  of  his  residuary 
property. 

By  a  second  codicil  of  July  1811,  after  reciting  the 
devise  in  the  will  after  the  decease  of  his  wife,  of  the 
manor,  lands,  and  hereditaments  of  Upper  HorUm^  and 
of  the  lands  in  Frampton  Cotterelly  and  the  gift,  after  the 
decease  of  his  wife,  of  the  Lcmer  Horton  manor  and 
estate,  the  testator,  after  the  decease  of  his  wife,  devised 
his  said  manors,  hereditaments,  and  premises  unto  the 
said  H.  jB.,  G.  W.^  and  S.  22.,  and  their  heirs,  upon  the 
trusts,  and  to  and  for  the  intents  and  purposes  follow- 
ing; viz.  to  and  for  the  equal  use  and  behoof  of  his  said 
three  children,  Fitzherbertj  Thomas^  and  Frances  Eliza'- 
bethy  as  tenants  in  common,  for  the  term  of  ninety*nine 
years,  tO' be  computed  from  the  day  of  his  decease,  and 
fully  to  be  complete  and  ended,  if  his  said  three  chil* 
di«n,  or  either  of  them,  should  happen  so  long  to  live; 
and  from  and  immediately  after  the  determination  of 
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1895.  the  said  term,  and  in  the  mean  time  subject  thereto,  to 
H.  JB.,  G.  W.^  and  S.IL^  in  fee,  to  preserve  contingent 
uses  and  remainders;  (with  power  to  bis  daughter,  if 
unmarried,  to  devise  one  third  part  in  fee  or  for  life; 
but  if  she  married,  any  such  devise  was  to  be  void;)  and 
the  uses,  (subject  and  in  subserviency  to  those  in  that 
codicil,  declared,)  which  were  expressed  and  contained 
in  his  said  will,  as  far  as  the  rules  of  law  would  permit, 
were  to  be  carried  into  perfect  execution. 

By  a  third  codicil  of  1812,  the  testator  revoked  all 
the  devises  to  Rich  as  a  co-trustee  with  Bengough  and 
Whittifigtonf  and  substituted  Charles  Jemes  for  Rick. 

By  a  fourth  codicil  of  1813,  the  testator  revoked  all 
the  devises  to  Whittingtcn^  and  substituted  George 
Bclph  as  a  trustee  in  his  place. 

The  testator  died  in  September  1813,  and  left  the  said 
Frances  Brooke^  his  widow,  and  three  children,  namely, 
FUzherbertf  his  eldest  son  and  heir-at->law,  Thomas^  and 
Fratwes  Elizabeth  Brooke^  all  since  deceased,  him  sur- 
viving. 

The  said  Frances  Brooke  duly  proved  the  said  wilt 
and  codicils  in  the  Prerogative  Court  of  Canterbmy, 

The  said  Frances  Brooke  and  C.  James  (who  died  in 
her  lifetime,  on  the  5th  of  Jidy  1818,)  alone  acted  in 
the  execution  of  the  testator's  will  and  codicils ;  and  by 
a  deed  poll,  bearing  date  the  8th  of  May  1815,  which 
was  duly  executed  by  the  said  G.  Ralph  and  H.  Ben^ 
goughf  the  said  G.  Ralph  and  H.  Bengough  disclaimed 
all  their  right,  title,  and  interest  in  and  to  the  real  and 
personal  estates  devised  to  them  as  aforesaid  by  the 
testator's  will ;  and  they,  the  said  G.  R.  and  H,  B.^ 
respectively  died  in  the  lifetime  of  the  said  Frances 
Brooke.  The  said  C  James  survived  the  said  G.  R. 
and  H.  £.,  and  died  intestate,  leaving  an  eldest  son  his 
heir-at-law. 

Frances  Brooke  continued  the  widow  of  the  testator 
nntil  the  time  of  her  decease. 
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The  stid  Frances  Brooke  and  C.  James^  shortly  afier  XB^^ 
the  testator's  death,  sold  the  said  freehold  and  leasehold 
estates,  situate  in  the  county  of  Gloucester^  in  Thomas 
Street  in  the  city  of  Bristol,  and  the  houses  io  Q^een 
Square  in  the  city  of  Balk,  and  parish  of  Wakoty  devised 
10  jtrust  for  sale  as  aforesaid ;  and  with  the  produce  oS 
such  sale,  and  the  personal  estate  of  the  testator,  paid 
all  bis  debts,  funeral  and  testamentary  expenses ;  and 
the  said  R-ances  Brooke  duly  paid  and  satisfied  the  said 
aonuities  respectively  charged  upon  the  estates  at  Norton 
lind  Frampton^  as  long  as  the  same  continued  payalile* 

The  testator  was  not,  at  the  time  of  making  his  will 
and  first  and  second  codicils,  and  of  his  death,  seised  of 
any  hereditaments  and  .premises  in  the  parishes  of 
Frampton  CottereUf  other  than  those  devised  by  the  first 
codicil  to  Frances  Elizabeth  Brooke  in  fee  simple. 

The  said  Frances  Elizabeth  Brooke^  the  daughter  of 
the  testator,  continued  unmarried  to  the  time  of  her 
death ;  and  at  the  time  of  her  making  her  will  she  had 
not  any  property  in  the  parish  of  Upper  Horton^  other 
than  the  said  manor  and  estate  of  Upper  Horton^  She 
duly  made  her  will,  bearing  date  the  2Sd  of  AprU  1816, 
which  was  executed  and  attested  so  as  to  pass  real 
estates  by  devise;  and  thereby  she  gave  and  devised  all 
her  then  present  and  future  right  and  interest  in  and  to 
the  messuages,  farms,  lands,  heredFtaments,  and  pre- 
mises in  the  manor  and  parish  of  Upper  Horton^  in  the 
<x>unty  of  Gloucester^  and  also  all  her  messuages,  lands^ 
hereditaments,  and  premises  in  Chipping  Sodbnry^  and 
Frampton  CottereUf  in  the  same  county,  and  all  her 
personal  estate,  unto  her  mother,  Frances  Brooke^  her 
heirs,  executors,  and  administrators*  She  died  on  the 
S^thofMoj^  1820. 

The  said  Fitzherbert  Brooke^  son  and  heir-atplaw  of 

the  testator,  on  the  29tli  of  March  1810,  intermarried 

with  Theresa  Frances  Anstey^  who  died  on  the  6th  of 

March  1830;  and  there  was  issue  of  such  marriage  five 
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children,  and  no  more,  tiz.  :  Fitzherbert  Huntlt/9  hi* 
eldest  son  and  heir-at-law,  who  was  born  on  the  5th  of 
November  1815;  the  Defendant  Richard  Brooke,  now 
Richard  Brooke  Jones,  who  was  born  on  the  8th  of  July 
1816,  and  became,  on  the  death  of  the  said  Fitzherbert 
HunUy  Brooke,  the  heir-at-law  of  the  testator ;  the  De- 
fendant Theresa  Frances  Coxe  Brooke,  who  was  born 
the  13th  o{  December  1810,  the  Defendant  JFVances  &raA 
Brooke,  who  was  born  on  the  4th  of  February  1812; 
and  the  Defendant  Lucy  Ijucinda  Brooke,  who  was  bom 
on  the  20th  oi  March  1818. 

The  said  Fitzherbert  Brooke  died  in  March  1825,  and 
left  his  said  five  children  him  surviving. 

The  said  Fitzherbert  Huntly  Brooke,  the  eldest  son  of 
the  said  Fitzherbert  Brooke,  died  on  the  15th  of  Novem- 
ber 1830,  an  infant  and  unmarried. 

The  said  Thomas  Brooke,  the  son  of  the  testator,  had 
four  children,  and  no  more,  viz. :  ^^  Thomas  Richard 
Brooke,  the  Plaintiff,  who  was  born  the  1 6th  of  June 
1811 ;  the  Defendant  Isabella  Frances  Brooke,  who  was 
born  on  the  9th  of  Men/  1807 ;  and  the  Defendant, 
Elizabeth  Brooke^  who  was  born  on  the  6th  of  September 
1812.  And  said  Thomas  Brooke,  the  son  of  the  testator, 
died  in  February  1830. 

'  Frances  Brooke,  widow  of  the  testator,  being  seised'  of 
divers  freehold  estates  in  fee  simple,  duly  made  her  will, 
bearing  date  the  29th  of  September  1830,  which  was  exe- 
cuted and  attested  so  as  to  pass  freehold  estates  by 
devise ;  and  thereby  first  she  ordered  all  her  debts,  and 
funeral,  and  testamentary  expenses  to  be  fully  paid ;  and 
after  devising  several  of  her  freeholds  as  therein  men- 
tioned, and  giving  various  specific  and  pecuniary  legacies, 
gave,  devised,  and  bequeathed  all  the  rest,  residue,  and 
remainder  of  her  estate  and  effects,  both  real  and  per- 
sonal, (except  as  thereinafter  otherwise  disposed  of)  unto 
all  her  said  grandchildren,  equally  between  them,  and 
their  several  heirs,   executors,  and  administrators,   as 


6  WILL.  IV. 


429 


tenants  in  common.  She  died  on  the  20th  of  Febrtiary 
1832;  and  the  grandchildren  who  survived  her  were  the 
Defendants  Richard  Brooke  JoneSy  her  heir-at-law, 
Theresa  Frances  Coxe  Brooke^  Frances  Sarah  Brooke^ 
and  lAuy  Lucinda  Brooke^  the  children  of  the  said 
Fitzherbert  Brooke ;  and  the  Plaintiff,  Thomas  Richard 
Brooke^  and  the  Defendants,  Isabella  Frances  Brooke^ 
and  Elizabeth  Brooke^  none  of  whom  had  ever  been 
married. 

The  questions  for  the  opinion  of  the  Court  were,  — 

First,  What  estates  the  said  testator's  three  children, 
Fitzherbert,  Thomas,  and  Frances  Elizabeth  Brooke,  took 
under  the  said  will,  and  6rst  and  second  codicib  of  the 
testator,  in  the  Uppet*  Horton  manor  and  estate. 

Secondly,  Whether  the  said  Fitzherbert,  Thomas,  and 
Frances  Elizabeth  Brooke  respectively,  took  any  and 
what  estates,  under  the  said  testator's  will  and  first  and 
second  codicils,  in  that  part  of  the  Upper  Horton  estate 
called  the  Mill  Farm,  formerly  Gydes,  and  in  the  part 
also  called  Gj/des  Mill. 

Thirdly,  Whether  the  Plaintiff  Thomas  Richard 
Brooke,  and  the  Defendant  Richard  Brooke  Jonesy  re- 
spectively, were  entitled  to  any,  and  what  estate  and 
interest  in  the  said  Upper  Horton  manor  estate,  and  the 
said  Mitt  Farm,  or  any  and  what  parts  thereof,  under 
the  said  will  ,and  first  and  second  codicils,  and  in  any 
and  what  character. 

Fourthly,  Whether  the  Defendants,  Theresa  Frances 
Coxe  Brooke,  Frances  Sara/i  Brooke,  Lucy  Lucinda 
Brooke,  Isabella  Frances  Brooke,  and  Elizabeth  Brooke, 
or  any  and  which  of  them,  were  entitled  respectively, 
under  the  said  will  and  first  and  second  codicils  of  the 
testator,  to  any  and  what  estates  and  interest  in  the  said 
Upper  Horton  manor  and  estate,  and  the  said  MiU 
Farm,  or  any  and  what  part  thereof. 

Fifthly,  What  legal  estate  and  interest  the  said  Frances 
Brooke  had,  as  the  surviving  trustee   under  the  said 
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will  and  codicils  of  the  testator  in  the  Lcnoer  HorUm 
estate,  or  in  any  and  what  part  thereof,  at  the  times  of 
making  her  will,  and  death,  and  m  whom  such  estates 
and  interest  vested  upon  her  death. 

Sixthly,  Whether  the  will  of  t\)e  said  Frances  Etiza- 
btth  Brooke^  operated  as  an  appointment  in  exercise 
of  her  power  over  be^  one  third  part  of  the  Upper 
Horton  manor  and  estate. 

Seventhly,  Whether,  upon  the  death  of  Frances 
BrofJce^  the  heir-at-law  of  Charles  JameSy  had  any  and 
what  legal  estate  under  the  said  will  and  codicils  of  the 
testator  in  the  Lower  Horton  estate,  or  in  any  and  what 
part  thereof. 

Eighthly,  Whether  any,  and  what  estate  or  interest  in 
the  Upper  Horton  manor  and  estate,  passed  under  the 
residuary  devise  in  the  testator's  will. 

The  case  was  ai^ued  in  TriWfy  term,  by 


Preston  for  T.  B.  Brooke.  First,  under  the  will  and 
the  first  and  second  codicils,  the  three  children  of  the 
testator  took  in  the  Upper  Horton  manor  and  property, 
estates  for  the  term  of  ninety*nine  years,  if  they  should 
respectively  so  long  live,  as  tenants  in  common;  with  re- 
mainder to  the  trustees  in  the  second  codicil  named,  and 
their  heirs,  during  the  respective  lives  of  the  said  three 
children,  in  trust  to  preserve  contingent  remainders;  with 
remainder  to  the  said  three  children  as  tenants  in  common 
in  tail  general ;  with  cross  remainders  between  them  in 
tail  general.  This  is  the  conbtruction  of  the  will  which 
will  nearest  approach  the  testator's  intentbn.  His  desire 
was  obviously,  to  create  a  perpetuity  among  his  children 
and  their  issue ;  but  as  that  is  not  permitted,  in  order 
to  secure  the  issue  of  each  of  the  testator's  children  a 
share,  those  children  most  take  estates  tail  under  the 
will.  If  such  be  the  effect  of  the  will  alone,  the  second 
codicil  does  not  revoke  the  estate  tail,  for  it  contains  no 
regulation  or  substituted  gift  by  which  the  issue  of  the 
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children  are  to  take  as  purchasers  what  by  the  will  they        18S5. 

take  as  heirs  in  tail :  Mofiimer  v.  West  (a)  is  ia  point. 

There,  upon  a  devise  to  A.f  B,,  C^  &C.,  share  and 

share  alike  for  their  lives,  remainder  to  their  respective 

children  for  their  lives,  and  so  to  be  continued,  from 

issue  to  issue,  for  life,  but,  if  any  of  them  die,  leaving 

no  issue,  their  shares  to  go  to  the  survivors  for  their 

lives,  and  the  issue  of  such  of  them  as  should  be  dead, 

and  for  default  of  any  issue,  then  over,  <^- it  was  held,  that 

A^  B.,  C,  See.,  took  estates  tail,  with  cross-remainders. 

Seaward  v.  Willock{b)  and  Humberstone  v.  Humbert 
stone  (c)  may  be  relied  on  for  the  Defendants ;  but  Sea^ 
voard  v.  WiUock  was  a  case  sui  generis  depending  on  the 
simple  intent  to  create  a  succession  of  life  estates,  which 
the  law  did  not  allow ;  and  in  Humberstone  v.  Humber- 
stone the  only  question  was  with  whom  the  estate  tail 
should  commence. 

Secondly,  the  devise  of  that  part  of  the  Upper  Horton 
estate  called  Gydes  Millj  to  testator's  daughter,  having 
been  revoked,  that  portion  of  the  property  falls  within 
the  same  rule  as  the  Upper  Horton  estate. 

(The  third,  fourth,  sixth,  seventh,  and  eighth  ques- 
tions were  not  a  subject  of  controversy.)  , 

Fifthly,  the  legal  estate  and  interest  which  Ranees 
Brooke  had  as  surviving  trustee,  under  the  will  and 
codicils  of  the  testator,  in  the  Zawer  Horton  estate  at 
the  time  of  making  her  will,  was  an  estate  in  fee. 

After  a  fine  is  levied  the  uses  cannot  be  declared 
without  a  deed:  4f  Ann.  c.  16.  ^.50.:  Frances  Brooke 
and  the  other  trustees  therefore  took  no  estate  under 
the  fine;  but  as  the  estate  under  the  will  is  charged 
with  the  payment  of  debts  and  legacies,  she  and  the 
other  trustees  must  be  held  to  take  in  fee  for  that  pur- 
pose.   A  less  interest  in  the  property  will  not  suffice. 

(a)  2  SinwM,  274.  (c)  1  P.  WfM.  SS2. 

(6)  5  EM,  198. 
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W.  H.  Watson  appeared  for  another  party  in  the 
same  interest:  the  Court  declined  to  bear  raore  than 
one  counsel  to  the  same  point,  but  permitted  him  to 
mention  the  names  of  cases :  upon  which  be  cited 
BMnum  v.  Robinson  {a\  Doe  dem.  v.  Applin  {b\  Doe 
denu  Candler  v.  Smith  {c\  and  Doe  dem.  Cotton  v-  Sten^ 
lake  {d)t  to  shew  that  the  paramount  intention  of  the 
testator  must  prevail  over  incompatible  subordinate  in- 
tention; and  Doe  dem,  Gallini  v.  Gallini  {e\  and 
Murihvoaile  v.  Jenkinson  (g),  to  shew  that  issue  of  the 
body  is  construed  heirs^  unless  it  appears  from  the  entire 
will  that  the  words  were  used  in  a  difierent  sense. 


Bompas  Serjt.  contra.  First,  the  three  children  of 
the  testator  took  in  the  Upper  Horton  property,  estates 
for  ninety-nine  years,  determinable  with  their  lives,  the 
freehold  being  vested  in  trustees  during  the  term;  with 
remainders  in  tail  to  the  issue  of  the  three  children;  with 
cross  remainders  over.  According  to  the  rule  in  Shellet^s 
case,  if  one  takes  an  estate  for  life  with  remainder  to 
bis  heirs  or  the  issue  of  his  body,  he  has  an  estate  tail. 
And  the  reverse  is  equally  true :  when  the  first  taker 
has  no  estate  of  freehold,  and  a  remainder  is  limited  to 
the  heirs  of  his  body  or  his  children,  the  children  have 
an  estate  tail,  and  not  the  first  taker :  and  if  the  first 
taker  has  an  equitable  estate,  and  his  children  a  legal 
estate,  the  two  interests  do  not  unite. 

Here,  the  testator's  children  had  an  estate  for  life 
expressly  granted  by  the  will,  with  remainder  in  tail 
to  their  issue;  the  estate  for  life  is  revoked  by  the 
second  codicil,  and  an  equitable  estate  for  years  is  given 
to  the  testator's  children  instead  :  upon  that,  their  issue 
became  under  the  will  the  first  tenants  in  tail. 

In  Murthwaite  v.  Jenkinson^  the  parties  who  stood  in 


(a)  1  Burr.  48. 
(6)  4  T.  R.  82. 
(c)  7  T.  R.  581. 


{d)  IS  East,  515. 
(e)  5  B.  ^  Adol.  64iO. 
(g)  ZB.SsC.  357. 
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the  situation  of  the  testator's  children  here,  had  an 
estate  for  life,  and  not  a  mere  term  of  years.  The  same 
obsenration  applies  also  to  Mortimer  v.  JVesi.  But  in 
Morgan  v.  Morgan  (a),  where  the  word  children  was 
held  to  apply  to  grandchildren,  the  grandchildren,  as 
the  first  takers  of  an  estate  of  freehold,  were  held  to 
take  an  estate  tail. 

As  to  the  legal  interest  in  Lower  Horton  estate^  it 
vested  in  the  trustees  during  the  life  of  the  testator's 
children,  and,  if  the  foregoing  reasoning  be  correct,  after 
their  death,  in  their  issue,  who  became  tenants  in  tail. 


1885. 


Hayes^  on  the  same  side,  was  allowed  to  refer  to 
SomerviUe  v.  Lethbridge  (£),  and  Beard  v.  Westcott.  {c) 


Preston  in  reply.  According  to  the  construction  con- 
tended for  on  the  other  side,  if  the  grandchildren  had 
died  in  the  lifetime  of  the  children,  there  would  have 
been  a  lapse,  which  would  altogether  have  defeated  the 
intention  of  the  testator.  The  rule  in  SheUei/s  case 
is  a  rule  of  tenure,  not  a  rule  of  construction ;  and  the 
second  codicil  does  not  affect  the  absolute  interests 
given  by  the  will  to  the  testator's  grandchildren:  for 
in  Arnold  v.  Congreve  (J),  where  a  testatrix,  having  a 
son  and  two  daughters,  gave  6000/.  5  per  cent,  stock 
lo  her  son  for  life,  remainder  as  to  one  moiety  of  it,  to 
his  eldest  male  child  living  at  her  decease ;  and  as  to 
the  other  moiety,  to  his  other  children ;  she  also  gave 
6000/.  like  stock  to  her  daughters  for  their  respective 
lives  in  equal  shares,  remainder  to  their  children ;  and 
a  sum  of  bank  stock  to  her  three  children  in  equal 
shares  during  their  lives ;  the  share  of  each,  at  his  or 
her  death,  to  revert  to  their  issue  in  equal  shares;  sub- 
sequently, she  made  a  codicil,  in  which  she  desired  ihat 


So)  1  Meriv,  654i. 
b)  6  T.  R.  21S. 


(e)  5  Taunt.  S9S.    5  B.  Sf 
Aid.  SOI. 

(d)  lRwsaiSiMyine,209* 
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her  grandchildren's  shares  of  these  two  stocks  should 
be  settled  upon  them  for  their  lives,  and  afterwards 
upon  their  children ;  —  it  was  held,  that  by  the  oper- 
ation of  the  codicil,  the  moiety  of  6000/.  S  per  cent* 
stock,  which  by  the  will  was  given  absolutely  to  the 
eldest  male  child  of  the  testatrix's  son  living  at  her 
death,  was  well  limited  to  that  male  child  for  life,  witli 
remainder  to  his  children ;  that,  as  to  all  the  other  be- 
quests, the  attempt  to  extend  the  limitations  to  great 
grandchildren  was  ineffectual;  and  that  the  absolute 
interests  given  to  the  grandchildren  were  not  destroyed 
or  restricted  by  the  codicil. 


18S6.  The  following  certificate  was  sent  in  Hilary  term 

18S6:  — 

We  have  heard  this  case  argued  by  counsel,  and  have 
considered  it ;  and  in  answer  to  the  several  questions 
submitted  to  us,  we  are  of  opinion,  — 

First,  That  under  the  said  will  and  the  first  and 
second  codicils,  the  three  children  of  the  testator  took 
in  the  Upper  Norton  manor  and  property,  estates  for  the 
term  of  ninety-nine  years,  if  they  should  respectively  so 
long  live,  as  tenants  in  common,  with  remainder  to  the 
trustees  in  the  second  codicil  named,  and  their  heirs 
during  the  respective  lives  of  the  said  three  children,  in 
trust  to  preserve  contingent  remainders,  with  remainder 
to  the  said  three  children  as  tenants  in  common  in  tail 
general,  with  cross  remainders  between  them  in  tail 
general. 

Secondly,  We  are  of  opinion  that  the  three  children 
of  the  testator  took,  under  the  will  and  the  first  and 
second  codicils,  the  same  estate  in  the  Mill  Farm^  (in  the 
will  called  Gt/des  Mill\  as  they  took  in  the  Upper 
Horton  estate. 

Thirdly  and  fourthly,  We  are  of  opinion  that  the 
grandchildren  named  in  the  third  and  fourth  questions 
respectively,  took  nothing  under  the  will  and  first  and 
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second  codicils  in  -the  said  Upper  Horton  manor  and 
estate,  or  the  said  MiU  Farm. 

Fifthly,  We  are  of  opinion  that  the  legal  estate  and- 
interiest  which  Frances  Brooke  had  as  surviYing  trustee, 
under  the  will  and  codidls  of  the  testator  in  the  Lcnoer 
Horton  estate,  at  the  time  of  making  her  will,  was  an 
estate  for  life  only ;  and  that  upon  her  death  the  legal 
remainder  in  fee  came  to  the  heir-at-law  of  Charles 
James^  the  last  surviving  trustee  of  the  fee. 

Sixthly,  We  are  of  opinion  that  the  will  of  Frances 
Elizabeth  Brooke^  did  operate  as  an  appointment  in  ex- 
ercise of  the  power  over  her  one  third  part  of  the 
Upper  Horton  manor  and  estate. 

Seventhly,  We  are  of  opinion  that  on  the  death  of 
Frances  Brooke^  the  heir-at-law  of  Charles  James  took 
the  legal  estate  in  fee  in  the  Lxmer  Horton  estate. 

Eighthly,  We  are  of  opinion  that  no  part  of  the  Upper 
Horton  manor  and  estate,  passed  under  the  residuary 
devise  in  the  testator's  will. 

N.  C.  TiNDAL, 

J.  A.  Park, 
S.  Oaselee, 
J.  Vaughan. 


1836. 
Brooke 

TUBMEB. 


In  the  Matter  of  Anderson's  Acknowledgment.      Jon.  ii. 


^T^HE  rules  of  this  Court  prescribe  that  the  acknow- 
ledgments of  married  women,  and  affidavit  verifying 
the  certificate,  shall  be  taken  before  a  commissioner  of 
this  Court ;  and  the  stat.  3  &  4  J^.  4.  c.  42.  s.  42.  en- 
ables the  judges  of  this  Court  to  appoint  commis- 
sioners for  Ireland. 

The  acknowledgment  of  Mrs.  Anderson^  and  the  affi- 
davit verifying  the  certificate,  having  been  taken  in 
Ireland  before  a  commissioner  of  the  Irish  Court  of 


The  affidavit 
verifying  the 
certificate  of 
a  married 
woman's  ac- 
knowledg- 
ment^ must^ 
even  in  Jus- 
land,  be  made 
before  a  com- 
missioner of 
this  Court 
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1836.        Common  Pleas,  the  officer  of  this  Court  objected  to 
receive  and  file  it     Whereupon, 


In  the  Matter 
of  Andsrsoit. 


Kaye  moved  that  her  acknowledgment  of  conveyance, 
the  notarial  certificate  and  affidavit  might  be  received 
and  filed,  notwithstanding  the  affidavit  had  not  been 
sworn  before  a  commissioner  of  this  Court.  He  alleged 
that  the  acknowledgment  had  been  taken  100  miles 
from  Dublin^  and  that  great  expense  and  inconvenience 
must  ensue  if  in  every  instance  recourse  must  be  had 
to  a  commissioner  of  this  Court.  In  Kitty  v.  Canton  {a) 
the  Court  allowed  an  affidavit,  sworn  before  a  commis- 
sioner of  the  Court  of  Exchequer  in  Ireland^  to  be  read. 

The  statute  3  &  4  )^.  4.  r.  4S.  did  not  require  that  the 
affidavit  should  be  sworn  before  a  commissioner  of  this 
Court. 

TiNDAL  C.  J.  But  it  authorised  us  to  make  rales 
to  regulate  the  practice,  and  we  think  we  should  have 
an  affidavit  on  which  perjury  can  be  assigned. 

The  rest  of  the  Court  concurred  in  thinking  that  the 
affidavit  was  insufficient,  and  Kaye 

Took  nothing. 

(a)  ^  Young  Si  Jer,75. 
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Tabpley,  Clerk,  v.  Blabey.  «^«»«  is. 

TJBEL.     The  first  count  of  the  declaration  charged  l.  A  libellous 

the  Defendant  with  having  published  in  a  news-  P*P®'>  in  the 

paper,  called  the  Northampton  Free  PresSj  on  the  24th  ^f  ^^  jy^ 

q{  November  I8S2,  a  letter  which,  after  insinuating  that  fendant. 

Plaintiff  was  illegitimate,  raised  doubts  as  to  his  moral  ^^   ^^  \^ 

and  religious  conduct,  comparing  him  to  Judas^  holding  editor  of  a 

him  out  as  a  hypocrite,  and  concluding,  by  asking  the  J^^ew^paper  in 

•       1  1  .         ,,     .      .        r.   t      which  the 

question  what  he  was,  and  answering,  **  a  justice  of  the  -^[^x  ^qq,. 

peace,  turnpike  road   commissioner,  a  licensed   game  plained  of 

killer,   a  hark-away  fox-hunter,  and,  last,  a  parson."  *^?j*  •   -ui 

There  was  a  second  and  third  count  for  other  libellous  in  evidence 

expressions  concerning  the  Plaintiff  painted  on  boards  ?^°**  ^® 

banging  out  at  the  Defendant's  window,  and  chalked  by  notwithstand- 

the  Defendant  on  gates.  ing  several 

At  the  trial  before  Tindal  C.  J.  in  order  to  connect  f!|'^^^' 

the  Defendant  with  the  publication  in  the  newspaper,  it  erased^  and 

was  proved  that  about  the  time  of  its  appearance  he  f"  omitted 

had  called  on  the  editor,  and  a  paper  in  the  Defendant's  p^p^^  p^. 

handwriting  was  produced  by  a  person  who  had  gone  vided  the 

to  inspect  the  editor's  house  with  a  view  of  taking  it  on  P**"*f^ 

*         ,  ,  °  erased  do  not 

lease.     This  paper  contained  all  the  libellous  passages  qualify  the 

contained  in  the  newspaper,  and  many  others  of  a  more  ^^^' 

outrageous  description,  through  which  some  person  had  ^  ^^  admis- 

drawn  a  pen,  and  which  were  omitted  in  the  news-  sion  in  evi- 
„«  ri««  dence  of  lihels 

P*P^^'  bythePbun- 

A  letter  was  also  produced  which  had  been  sent  by  tiffin  miti- 

the  Defendant  to  the  Plaintiff,  in  or  about  the  month  gation  of 

oi  September  1832,  which  contained  many  of  the  pas-  njjj^^'** 

sages  published  in  the  newspaper.  shewn  with 

Objections  made  to  the   admissibility  of  these  two  P^^o^  that 

relate  to  the 
libels  by  the  Defendant. 
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documents  being  OTer-ruIed,  they  were  received  in 
evidence,  but  only  such  passages  of  the  latter  were 
read  as  corresponded  with  the  libel  in  the  newspaper. 

The  Defendant  then  gave  in  evidence  a  libel  written 
by  the  Plaintiff  against  the  Defendant,  and  appearing 
in  the  same  newspaper  of  November  24.  1832.  It  was 
also  proved  that,  previously  to  the  publication  of  the 
Defendant's  libel,  the  Plaintiff  had  been  seen  writing  on 
a  gate  the  appellatives  of  ^«  Oxford  Bob,"  <<  Codfish,"  and 
others,  as  applicable  to  the  Defendant. 

The  Defendant  then  proposed  to  shew  that  the 
Plaintiff  had  circulated  the  following  libel  against  the 
Defendant :  —  *'  The  following  verses  were  found  in  a 
village  about  seven  miles  from  Northampton,  and  are 
supposed  to  refer  to  the  expected  death  of  a  notorious  old 
scoundrel  living  in  it,  and  intended  for  his  epitaph,*-- 

*'  Here  lies  old  Oxford  Sob,  a  noted  liar. 
Waiting  the  vengeance  of  eternal  fire; 
His  numerous  crimes,  what  mortal  tongue  can  tell^ 
Rogue,  cheat,  hypocrite,  vagabond,  and  infideL" 

But  as  the  time  when  it  appeared  could  not  be  spoken 
to  with  any  precision,  and  it  was  not  otherwise  con- 
nected with  the  Defendant's  libel,  the  learned  Chief 
Justice  rejected  the  evidence  on  the  authority  of  iUToy 
V.  Broom  (a),  and  a  verdict  was  found  for  the  Plaintifi^ 
with  40&  damages. 

Adams  Serjt.,  moved  for  a  new  trial,  on  the  ground 
of  the  improper  reception  and  rejection  of  evidence. 

The  paper  in  the  Defendant's  handwriting,  found  in 
the  editor's  house,  ought  not  to  have  been  received, 
because  the  passages  through  which  a  pen  had  been 
drawn,  not  appearing  in  the  newspaper^  it  must  be  pre- 
sumed the  editor  had  struck  them  out  in  the  exercise  of 
his  discretion ;  if  so,  the  document  committed  to  print 
was  not  the  document  authorised  by  the  Defendant,  and 

(«)  SB.S^C.nS. 
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the  editor  alone  was  responsible  for  its  publication. 
In  Adams  v.  Kelly  (a),  in  order  to  shew  that  a  De- 
fendant hod  caused  and  procured  a  printed  libel  to  be 
inserted  in  a  newspaper,  a  reporter  to  a  public  news- 
paper proved  that  he  had  given  a  written  statement  to 
the  editor  of  the  newspaper,  the  contents  of  which  had 
been  communicated  by  the  Defendant  for  the  purpose 
of  such  publication,  and  that  the  newspaper  then  pro- 
duced was  exactly  the  same,  with  the  exception  of  one  or 
two  slight  alterations,  not  affecting  the  sense;  it  was 
held,  that  what  the  reporter  published,  in  consequence 
of  what  passed  with  the  Defendant,  might  be  considered 
as  published  by  the  Defendant,  but  that  the  newspaper 
could  not  be  read  in  evidence  without  producing  the 
written  account  delivered  by  the  witness  to  the  editor. 

Then,  the  Defendant's  letter,  sent  in  the  month  of 
September^  could  not  be  evidence  of  his  having  sanctioned 
a  publication  which  appeared  so  long  after  as  the  month 
of  November. 

And  the  libel,  published  by  the  Plaintiff,  ought  to 
have  been  admitted  in  mitigation  of  damages.  In  May  v. 
Braam^  the  libels  by  the  Plaintiff,  the  evidence  of  which 
was  rejected,  were  not  only  not  connected  with  the 
Defendant's  libel,  but  appeared  to  have  been  published 
subsequently.  Here  the  Plaintiff's  libel  was  one  of  a 
series  between  him  and  the  Defendant;  it  was  not 
shewn  to  have  been  published  subsequently  to  the 
Defendant's ;  and  if  the  Defendant  had  been  allowed,  as 
he  proposed,  to  recall  the  witness  who  spoke  to  it,  he 
would  have  proved  that  it  preceded.  In  that  case  the 
damages  could  not  have  exceeded  one  farthing,  and  the 
Chief  Justice  would  have  certified  to  deprive  the  Plaintiff 
of  costs.  [Tindal  C.J.  Where  two  parties  have  been 
libelling  each  other,  I  rather  think  I  should  let  the  loss 
fall  where  the  law  casts  it.]  But  the  authority  of  May  v. 
Brown  has  been  doubted ;  and  on  the  day  in  which  this 
(a)  lRy.SfMoo.157. 
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cause  was  tried,  Detiman  C.  J.,  in  another  libel  causey 
received  evidence  of  libek  written  by  the  Plaintiff  against 
the  Defendant  {KeUy^  amicus  curia.  Those  libels  were 
connected  with  the  libel  which  was  the  subject  of  the 
action.] 


TiNDAL  C.  J.  I  think  no  ground  has  been  laid  for 
granting  a  rule.  The  grounds  taken  are,  that  evidence 
has  been  improperly  admitted  and  improperly  rejected* 
As  to  the  admission,  the  objection  is,  first,  that  a  letter 
in  the  handwriting  of  the  Defendant,  which  there  was 
reasonable  ground  to  think  had  been  sent  by  the  De- 
fendant to  the  Plaintiff,  ought  not  to  have  been  received; 
and,  secondly,  that  the  document  from  which  the  libel  in 
the  newspaper  was  printed  ought  not  to  have  been 
received,  because  it  had  been  altered  by  the  editor,  and 
did  not  correspond  with  what  appeared  in  print.  It 
may  be  convenient  to  consider  the  latter  objection  first. 
As  to  that,  the  evidence  was,  that  the  Defendant  had 
called  at  the  house  of  the  editor  and  had  made  a  com- 
munication; that  afterwards,  the  house  was  to  be  let, 
and  a  person  about  to  take  it  having  entered  to  look  at 
the  premises,  found  a  paper  in  the  handwriting  of  the 
Defendant,  from  which  it  was  manifest  the  libel  in  the 
newspaper  had  been  printed ;  and  it  is  objected,  that  a 
pen  having  been  drawn  through  several  parts  of  this 
paper  which  were  not  printed,  the  parts  printed  in  the  ' 
newspaper  were  not  published  by  the  Defendant  But 
if  the  Defendant  authorised  the  printing  of  the  libel  in 
its  larger  and  more  offensive  form,  he  gave  the  minor 
authority  to  print  the  less  offensive  parts  of  it  The 
case  would  be  different  if  any  qualifying  expressions 
had  been  left  out ;  but  that  was  so  far  from  being  the 
case,  that  the  printer,  manifestly  for  his  own  security, 
had  omitted  only  the  most  hazardous  passages.  The 
publication,  therefore,  of  the  libel  set  out  in  the  first 
count  was  sufiiciently  proved.     As  to  the  letter  pro- 
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duced  by  the  Plaintiff  it  was  in  the  handwriting  of  the 
Defendant  I  agree  that  the  time  when  it  came  to  the 
hands  of  the  Plaintiff  was  not  very  accurately  made  out; 
but  it  was  delivered  at  his  house  some  time  in  18S2, 
and  it  is  singular  that  many  passages  in  it  coincide  with 
the  paper  found  in  the  printing-office,  although  there 
are  other  passages  not  the  same.  How  could  I  reject 
evidence  that,  about  the  time  of  the  publication  in  the 
newspaper,  a  passage  of  the  same  kind,  in  the  hand* 
writing  of  the  Defendant,  was  sent  to  the  Plaintiff's 
house?  I  therefore  allowed  so  much  of  the  letter  to  be 
read  as  applied  to  the  passages  printed  in  the  newspaper, 
and  the  admission  of  that  evidence  is  not  subject  to 
any  degree  of  just  observation. 

With  respect  to  the  rejection  of  evidence,  as  far  as 
the  libel  in  the  newspaper  was  concerned,  a  libel  on  the 
other  side  was  admitted,  for  the  newspaper  itself  con- 
tained a  letter  from  the  Plaintiff,  casting  imputations  on 
the  Defendant.  However,  there  were  also  a  series  of 
offensive  publications  on  both  sides,  by  placards  and 
writing  on  gates;  and  it  is  said,  that  the  evidence  of 
those  which  proceeded  from  the  Plaintiff  ought  to  have 
been  admitted.  But,  according  to  the  true  construction 
of  the  case  of  May  v.  Braamj  it  was  incumbent  on  the 
Defendant  to  shew  that  the  libels  by  the  Plaintiff  were 
connected  with  the  libek  proceeding  from  the  De- 
fendant Lord  Tenterden  only  admitted  evidence  of 
libels  from  the  other  party  on  the  ground  that  they 
tended  to  provoke  the  Defendant;  and  if  that  had  not 
appeared,  the  evidence  had  been  rejected.  And  what 
was  said  by  Lord  Denman  the  other  day  does  not  affect 
the  rule  laid  down  in  that  case.  Then,  was  it  proved 
that  the  boards  hung  out  by  the  Plaintiff,  or  the  chalking 
on  gates,  could  have  led  to  the  libels  published  by  the 
Defendant  ?  The  witness  who  was  called  to  establish 
that  pointy  said  he  could  not  speak  to  the  time  of  the 
publication  within  a  twelvemonthj  and  I  rejected  the 
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]  836.  evidence  because,  upon  the  whole,  it  appeared  the  pub- 
lication was  subsequent  to  the  Defendant's  libel.  It  is 
possible  I  might  have  objected  to  the  witness  being  re- 
Bi.AasY.  called  to  speak  to  the  time  of  publication,  after  hearing 
the  objection  and  the  argument  upon  it ;  but  that  is  the 
ordinary  course  upon  such  an  occasion.  After  all,  the 
enquiry  is,  whether  the  damages  shall  be  reduced  from 
forty  shillings  to  a  farthing,  for  it  would  not  promote 
the  attainment  of  justice  to  grant  a  new  trial;  and  if  the 
damages  had  been  a  farthing,  I  rather  think,  where 
parties  have  been  libelling  each  other,  I  should  let  the 
loss  fall  where  the  law  throws  it. 

Park  J.  One  objection  taken  on  the  part  of  the 
Defendant  is,  that  because  the  printer  struck  out  the 
strong  passages  of  the  libel,  he  was  liable  for  the  pub- 
licadon,  and  not  the  Defendant.  I  do  not  agree  in 
that  position,  for  which,  indeed,  no  authority  has  been 
cited.  It  would  have  been  different  if  the  printer  had 
struck  out  a  qualifying  expression :  but  the  Defendant 
is  not  exonerated  because  the  editor,  in  his  caution,  has 
omitted  the  stronger  passages.  The  Defendant's  letter 
was  properly  received  as  evidence  of  the  animus  by  which 
be  was  actuated.  But  the  main  point  urged  arises  on 
the  principle  established  by  the  case  of  May  v.  Braan, 
That  case,  however,  stands  uncontradicted,  and  was  pre- 
ceded by  many  decisions  to  the  same  efiect.  In  Fin^ 
nerty  v.  Tipper  (a).  Sir  James  Mansfield  held  the  same 
doctrine,  which  was  confirmed  in  JVakley  v.  Johnson.  (6) 

Gaselee  J.  I  am  of  the  same  opinion.  The  libel 
here  was  published  in  a  newspaper,  and  the  manu- 
script from  which  it  had  been  printed  was  found  in 
the  editor's  house,  in  the  handwriting  of  the  Defendant, 
corresponding  in  many  passages  with  another  writing  in 
the  Defendant's  hand,  sent  by  the  Defendant  to  the 

(a)  2  Campb.  72.  (&)  1  -Ry.  8^  Moo.  422. 
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Plaintiff.  Some  passages  indeed  had  been  struck  out;  it 
did  not  appear  by  whom ;  but  assuming  this  to  have  been 
done  by  the  printer,  it  did  not  exonerate  the  Defendant, 
or  render  the  manuscript  inadmissible  in  evidence,  un- 
less the  passages  struck  out  were  of  a  qualifying  nature. 
With  respect  to  the  evidence  of  libels  by  the  opposite 
party,  it  is  only  admissible  in  redaction  of  damages, 
when  such  libels  relate  to  the  subject  matter  of  that 
published  by  the  Defendant.  In  the  present  case  the 
connection  was  not  made  out,  and,  therefore,  there  is  no 
ground  for  disturbing  the  verdict. 


1836. 


BosANQUET  J.  I  think  there  should  be  no  rule  in 
this  case.  Assuming  that  passages  were  struck  out  of 
the  Defendant's  manuscript  by  the  printer,  the  De- 
fendant is  not  the  less  liable  for  what  was  published,  it 
being  admitted  that  it  was  not  qualified  by  what  was 
struck  out.  If  I  employ  an  agent  to  do  an  illegal  act, 
with  aggravating  circumstances,  and  he  does  the  act, 
omitting  the  aggravating  circumstances,  I  am  not  the  less 
answerable  for  the  act  itself.  As  to  the  Defendant's  letter, 
it  was  admissible  to  shew  the  animus  by  which  he  was  ac- 
tuated. Then,  as  to  the  last  ground  on  which  we  are  asked 
to  grant  a  rule,  it  was  not  shewn  that  the  libels  of  which 
the  Defendant  proposed  to  give  evidence,  were  con- 
nected with  those  which  were  the  subject  of  the  action ; 
and  Mat/  v.  Brawn  was  relied  on  as  an  authority  for  re- 
jecting them.  If  the  attention  of  the  Chief  Justice  had 
been  drawn  to  the  circumstance  that  the  libels  proceeding 
from  the  Plaintiff  in  May  v.  Brawny  were  not  anterior  to 
those  published  by  the  Defendant,  and  the  Defendant 
here  had  been  able  to  prove  that  Tarpley's  were,  perhaps 
they  might  have  been  admissible.  But  the  attention  of 
the  Chief  Justice  was  not  called  to  that  distinction;  and 
as  he  says  he  should  not  have  certified  in  the  event  of  a 
verdict  for  a  farthing,  I  think  there  ought  to  be  no  rule. 

Rule  refused, 
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Jan.  14.      Abbott  and  Another,  Assignees  of  Flude,  a 
Bankrupt,  v.  Burbage  and  Others. 

A  deed  by       T^ROVER  for  a  policy  of  insoraDce  on  the  life  of  the 

5t^^«    *    bankrupt  ivl«*. 

in  partner*  At  the  trial  before  Ttndal  C.  J.  it  appeared  that  in 

■hip,  con-  August  1881,  Flude  and  Simpson^  then  partners  and  in 
TeyedhiB  .  ^,  .  ,;  .  ^  .         r   t.  • 

■eparate estate  insolvent  circumstances,  called  a  meeting  of  their  cre- 

to  trustees,  ditors,   at  which   it  was   proposed  that   the  separate 

CTedito    of  P'^operty  of  Flude,  including   the   policy  in   question, 

both,  the  joint  should  be  assigned  to  trustees  for  the  joint  creditors  of 

creditors  Mude  and  Simpson  ,•  that  Fhide  and  Sinq)son  should  con- 

the  traders  tinue  in  possession  of  their  stock  in  trade,  and  carry  on 

■honldcon.  their  business  with  a  view  to  retrieve  themselves;  and 

tinue  n  pos-  ^^^^  ^p^^^  ^j^^j^  paying  the  creditors   4s.  6d.   in   the 

their  stock,  pound  by  certain  instahnents,  they  should  receive  a 
A^'^b^**^    general  release. 

with  a  view  A  deed  of  arrangement  to  that  effect  was  accordingly, 
to  retrieve  in  December  1831,  executed  by  Flude  and  Simpson,  to 
and'Xit  upon  ^'*®  Defendants,  who  acted  as  trustees,  and  at  the  end  of 
their  paying     this  deed  there  was  a  clause  by  which  the  policy  in 

4«.  6rf.  in  the  question  on  the  life  of  Flude,  was-  assigned  to  the  De^ 
pound  by  ];     _  .      /.      ,  T  i     .        , 

certain  in.       lendants  as  a  security  for  tiie  payment  of  the  instalments, 

stahnents,  with  a  provision  that,  after  payment^  the  surplus,  if  any, 

revive  a  se.  ^^^^^^  go  to  the  representatives  of  Flude.     This,  and 

neral  release,  other  policies,  together  with  his  furniture,  comprised  the 

Held,  not  ^h^le  of  Flud^s  separate  estate. 

bankmptcy:         '^^  partners  continued  to  carry  on  their  business. 

Held  also,  and  paid  the  first  and  second  instalments  pursuant  to 

^*    l^wt  ^^®  deed,  and  Simpson,  who  was  called  as  a  witness, 

to  Uie  jury  to 

say,  whether  the  deed  was  executed  bond  fide  to  enable  the  traders  to  retrieve 

themselves,  or  was  executed  by  F,  with  intent  to  defraud  his  separate  creditors. 
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said  that  they  "expected  to  retrieve  themselves:   but       IQS^^ 
before  the  third  instalment  was  paid,  all  their  effects 
were  exhausted,   and  a  commission  of  bankrupt  was 
issued  against  Flude  about  December  ISSS. 

For  the  Plaintiffs  it  was  contended  that  the  deed  of 
December  1 83 1  was  of  itself  an  act  of  bankruptcy  by 
Fbide  as  against  his  separate  creditors,  being  executed 
with  intent  to  delay  them,  and  by  way  of  fraudulent 
preference  of  the  joint  creditors* 

The  Chief  Justice  left  it  to  the  jury  to  say  whether 
the  deed  was  executed  hondjide  to  enable  the  partners 
to  continue  to  carry  on  their  business,  or  whether  it 
was  executed  by  Flude  with  intent  to  defraud  his  se- 
parate creditors. 

A  verdict  having  been  found  for  the  Ddendants, 

Kelly  moved  for  a  new  trial  on  the  ground  that  the 
attention  of  the  jury  should  have  been  called  to  the  fact 
that  'PUide  was  insolvent  at  the  time  of  executing  the 
deed,  and  that  his  becoming  a  bankrupt,  though  not 
certain,  was  in  a  high  degree  probable. 

He  referred  to  Morgan  v.  Horseman  (c),  and  Linton 
V.  Bartlett.  {b) 

TiKDAL  C.  J.  The  grounds  of  objection  to  my  sum- 
ming up  are  two:  — First,  that  the  attention  of  the  jury 
was  not  sufficiently  called  to  the  circumstance,  that  at  the 
time  of  the  execution  of  the  deed  of  1831,  Fhde  and 
Simpson  were  insolvent ;  secondly,  that  the  jury  were 
not  told  that  the  bankruptcy  of  those  parties,  though  not 
certain  at  that  time,  was  in  a  high  degree  probable. 

The  act  of  bankruptcy  relied  on  by  the  Plaintiffs  is  the 
execution  of  the  deed  of  1831,  which  is  alleged  to  con- 
stitute an  act  of  bankruptcy  on  a  double  ground ;  first, 
that  it  ,was  a  conveyance  executed  with  the  intent  to 

(a)  3  Taunt.  241 .  (6)  3  Wils.  47. 
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defeat  or  delay  creditors ;  secondly,  that  it  constituted 
a  fraudulent  preference. 

The  first  ground  is  taken  from  the  statute  itself, 
6  6. 4.  r.  16.  $.  3.,  the  words  of  which  are,  that  if  any 
trader  shall  make  or  cause  to  be  made  any  fraudulent 
grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods,  or  chattels,  with  intent  to  defeat  or  delay  his  cre^* 
ditors,  such  trader  shall  be  deemed  thereby  to  have  com- 
mitted an  act  of  bankruptcy. 

in  order  to  make  the  conveyance  an  act  of  bankruptcy 
within  that  clause,  two  circumstances  must  concur  ;  the 
grant  must  be  fraudulent,  and  it  must  be  executed  with 
intent  to  defeat  or  delay  creditors. 

Now,  this  deed  is  very  unlike  any  grant  to  which  the 
attention  of  the  Court  has  hitherto  been  called  on  this 
subject  So  far  from  being  a  conveyance  with  intent  to 
defeat  or  delay  creditors,  it  is  an  agreement  that  two 
traders  shall  remain  in  possession  of  their  property,  for 
the  purpose  of  continuing  their  business,  upon  condition 
of  paying  45. 6d.  in  the  pound  upon  the  amount  of  their 
debts,  by  certain  instalments.  At  the  end  of  the  deed 
there  is  a  clause  by  which  certain  policies  on  the  life  of 
one  of  the  partners,  then  in  the  hands  of  his  bankers, 
are  assigned  to  the  trustees  as  a  security  for  the  payment 
of  the  instalments,  with  a  provision,  that  after  payment, 
the  surplus  produce  of  them,  if  any,  shall  go  to  his  re- 
presentatives. 

Let  us  see  the  effect  of  this  deed.  It  passes  no  pro- 
perty from  the  traders  of  which  their  creditors  could  at 
that  time  avail  themselves,  and  as  to  the  alleged  pre- 
ference of  any  particular  class  of  creditors,  the  joint 
creditors  of  Flude  and  Simpson  could  resort  to  no 
remedy  under  the  deed  till  the  period  of  the  third  in- 
stalment bad  expired,  whereas  the  separate  creditors  of 
Flude  might  in  the  intermediate  time  issue  execution 
against  his  person  or  property ;  and  as  the  policies  could 
not  cotne  into  effect  till  Flude^s  decease,  the  transfer  of 
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tbem  to  the  trustees  was  not  a  grant  by  which  his  ere-  1836. 
ditors  could  be  defeated  or  delayed.  The  effect  of  the 
deed,  therefore,  was,  by  delaying  the  remedy  of  the  joint 
creditors,  rather  to  improve  the  situation  of  the  separate 
creditors  of  Flnde.  But  Simpson^  who  was  called  as  a 
witness,  stated,  that  so  far  from  having  any  intent  to  de- 
feat or  delay  their  creditors,  they  thought  at  the  time,  that 
by  means  of  that  arrangement,  they  should  be  able  to  go 
on  and  effectually  to  retrieve  their  affairs.  It  was,  there- 
fore, a  question  for  the  jury  also,  resting  on  Simpson^s 
credit,  whether  this  deed  was  executed  with  intent  to 
defeat  or  delay  creditors ;  and  the  verdict  of  the  jury  was 
warranted  by  all  the  evidence  before  them. 

What  has  already  been  said,  applies  also  to  the  second 
ground  on  which  this  deed  has  been  assumed  to  con- 
stitute an  act  of  bankruptcy,  that  it  was  a  fraudulent 
preference  made  in  contemplation  of  bankruptcy :  the 
bankruptcy  did  not  take  place  till  two  years  after;  and 
it  was  for  the  jury  to  say  what  was  the  intention  of  the 
parties  in  executing  a  deed  so  long  before.  The  fact 
that  they  were  in  insolvent  circumstances  is  a  circumstance 
that  occurs  in  almost  all  these  cases ;  the  question  with 
reference  to  the  validity  of  their  conveyance  is,  whether 
they  had  bankruptcy  in  contemplation  at  the  time. 

Park  J.  The  whole  was  a  question  for  the  jury, 
and  their  finding  is  consistent  with  the  evidence;  the 
testimony  of  Simpson  is  positive  that  there  was  no 
intent  to  defeat  or  delay  the  creditors,  and  the  object  of 
the  deed  was  expressly  to  enable  the  traders  to  go  on. 

As  to  the  objection  that  the  insolvency  of  the  parties 
was  not  prominently  pointed  out  to  the  attention  of  the 
jury,  the  question  for  the  jury  on  these  occasions  is, 
whether  bankruptcy  was  in  contemplation  at  the  time 
of  the  execution  of  the  deed ;  as  the  Chief  Justice  has 
observed,  there  is  hardly  a  case  in  which  the  party  does 
not  know  he  is  in  insolvent  circumstances. 
G  G  4 
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Gaselbe  J.  I  think  there  is  no  occasion  to  disturb 
the  verdict  of  the  jury,  who  have  found  to  the  satisfac- 
tion of  the  judge  on  a  question  properly  left  to  them. 

BosANQUET  J.  I  am  of  the  same  opinion.  The  argu- 
ment for  the  Plaintiff  is,  that  because  a  debtor  in  in- 
solvent circumstances  makes  a  transfer  to  one  of  his 
creditors,  he  means  to  defraud  the  others,  and  that 
because  bankruptcy  takes  place  two  years  after  the 
transfer,  it  must  have  been  contemplated  at  the  time. 
The  whole  effect  of  the  evidence  in  this  cause,  is  to 
shew  that  bankruptcy  was  not  in  contemplation  when 
the  deed  was  executed,  but  the  reverse:  the  object  of 
the  parties  was  to  struggle  on  in  the  hope  of  retrieving 
their  affairs. 

Rule  refused. 

See  Atkinwn  v.  BrindaU,  2  New  Cases,  225. 


Jan.  14.      Canot,  Assignee  of  Hughes,  an  Insolvent,  v, 
Hughes,  Widow,  Administratrix. 


The  widow 
and  admiiiis-. 
tratrix  of  an 
insolvent^ 
being  applied 
to  by  bis 
assignees  for 
some  papers 
that  had  been 
in  bis  pos- 
session at  the 
time  of  his 
decease,  an-> 
swered  that 


nPROVER.  The  Plaintiff,  as  assignee  of  Ht^hes, 
an  insolvent,  sued  his  administratrix  for  the  con- 
version of  certain  wine  warrants  in  the  possession  of  the 
insolvent  at  the  time  of  his  death.  The  only  evidence 
of  conversion,  was  an  application  for  the  warrants,  made 
on  the  part  of  the  Plaintiff,  to  the  administratrix,  when 
she  said  they  were  in  the  hands  of  her  attorney.  Upon 
which  the  Plaintiff  was  nonsuited,  on  the  ground  that 
this  did  not  amount  to  a  conversion,  or  a  refusal  to 
deliver. 


they  were  in  the  bands  of  her  attorney : 

Held^  not  suftcient  evidence  of  a  conversion  to  sustain  an  action  of  trover. 
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Bompas  Serjt  moved  to  set  aside  the  nonsuit,  on  the 
ground  that  as  the  Defendant  must  have  known  of  her 
husband's  insolvency,  and  that,  therefore,  the  warrants 
belonged  to  his  assignees,  the  delivering  them  to  the 
attorney  instead  of  the  assignees  was  an  actual  con- 
version. ' 

Sed  per  Curiam.  There  is  no  evidence  that  it  was 
communicated  to  the  Defendant  who  was  the  owner  of 
the  warrants;  the  placing  them  in  the  ^ands  of  her 
attorney  was  no  more  than  placing  them  in  a  strong  box 
for  the  purpose  of  safety. 

Rule  refused. 


CuMPSTON  and  Others,  Assignees  of  Daniel     ^an.is. 
and  Joseph   Haigh,  Bankrupts,  v.  W.  and 
J.  Haioh. 

npROVER  for  oil,  madder,  camwood,  logwood,  fustic,  Defendanu> 

and  one  dye-pan.  proprietor,  of 

"^     ^  a  scribbling 

Plea:  That  long  before  the  bankruptcy  of  Daniel  and  and  ftiUing 

Joseph  Haigkf  and  the  supposed  conversion  in  the  de-  ^^>  »%«- 

claration  mentioned,  the  Defendants  were  lawfully  pos*-  ^^^  ^^  ^^^ 

sessed   of  a    certain   scribbling  and  fulling-mill  and  should  be 

premises  at  SfaiMttfliV^,  wherein  the  Defendanu  carried  JJ^^J«^^»  . 

on  their  business  of  scribbling  and  fulling  wool  for  cer-  general  ba-  ' 

tain  reward  to  them  the  Defendants  in  that  behalf,  and  |*^««*    Hav- 

on  certain  terms,  viz.  that  "  all  goods  on  hand  were  cert^  wool 

and  doth  of  ' 
the  Plaintiff  to  be  scribbled  and  fulled,  and  certain  oU  and  dyeing  materials  to 
be  used  by  the  Plaintiff  on  the  wool,  for  which  purpose  the  Plaintiff  had  access 
to  the  oil  and  dyes  in  a  room  of  whicb  the  Defendants  kept  the  key,  Held, 
that  the  Defendants  had  no  lien  for  their  general  balance  on  ^e  oil  and  dyeing 
materials. 
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1886.  subject  to  a  lien  for  a  general  balance:''  that,  whilst 
they  carried  on  their  business  on  the  said  terms,  D. 
Haigh  and  J.  Haigh  during  a  long  space  of  time  before 
they  became  bankrupts,  brought  divers  large  quantities 
of  wool  to  the  said  mill  and  premises  oF  the  Defendants, 
to  be  by  them  scribbled  and  fulled  in  their  said  business 
for  the  said  reward  to  them  in  that  behalf,  and  on  the 
said  terms;  during  all  which  time  the  said  D.  Haigh  and 
J,  Haigh  had  notice  of  the  terms  aforesaid  on  which 
the  Defendants  carried  on  their  business;  and  in  respect 
of  which  said  work  of  scribbling  and  fulling  wool  as 
aforesaid,  they  the  said  Z).  Haigh  and  J.  Haigh  before 
and  at  the  time  they  became  bankrupts,  and  until 
the  time  of  the  said  supposed  conversion,  were  and 
still  are  largely  indebted  to  the  Defendants  for  the 
said  scribbling  and  fulling  wool  for  them  the  said 
Z).  Haigh  and  J.  Haighj  in  a  certain  large  general 
balance,  to  wit,  in  the  sum  of  366/1  14s.  5dL ;  and 
the  said  goods  and  chattels  in  the  declaration  men- 
tioned were  delivered  at  the  Defendants'  mill  and  pre- 
mises in  the  course  of  their  said  business,  and  before 
the  said  Z).  Haigh  and  J.  Haigh  became  bankrupts ; 
and  before  and  at  the  time  of  the  said  supposed  con- 
version were  and  still  are  goods  of  the  said  D.  Haigh 
and  J.  Haighf  in  the  said  mill  and  premises  of  the  De- 
fendants, on  hand,  and  subject  to  the  said  lien  of  the 
Defendants  for  the  said  balance ;  of  which  premises  the 
said  D.  Haigh  and  J.  Haigh  before  they  became  bank« 
rupts,  and  the  Plaintiffs,  assignees  as  aforesaid,  since, 
respectively  had  notice:  that,  by  reason  of  the  premises, 
the  Defendants  at  the  said  time  in  the  declaration  men* 
tioned,  detained  the  said  goods  and  chattels,  and  held 
them  for  their  lien  aforesaid,  as  they  lawfully  might  (or 
the  cause  aforesaid :  which  detaining  and  holding  of  the 
said  goods  and  chattels  was  the  said  supposed  conver- 
sion thereof  in  the  declaration  mentioned* 


CUMPftTON 
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Replication.  That  the  said  goods  and  chattels  in  18S6. 
the  declaration  mentioned  were  not,  nor  was  any  part 
thereof  delivered  before  the  said  D.  Haigh  and  J.  Haigk 
became  bankrupts,  at  the  Defendants'  said  mill  and  pre-  Haigh. 
mises  in  the  course  of  the  Defendants'  said  business  in 
their  plea  mentioned ;  and  were  not,  nor  was  any  part 
thereof  before  or  at  the  time  of  the  conversion  thereof 
in  the  declaration  mentioned,  goods  of  the  said  D. 
Haigh  and  J.  Haigh  in  the  said  mill  and  premises  of 
the  Defendants  on  hand,  and  subject  to  the  said  sup- 
posed  lien  of  the  Defendants  for  the  said  general  balance 
in  the  plea  mentioned,  in  manner  and  form  as  the  De- 
fendants had  above  in  their  said  plea  in  that  behalf 
alleged. 

At  the  last  York  assizes  a  verdict  was  entered  for  the 
Plaindfis  for  1£0/.,  subject  to  a  motion  for  setting  the 
same  aside,  and  delivering  theposiea  to  the  Defendants, 
or  for  reducing  the  damages,  upon  the  following  state 
of  &cts. 

The  Defendants  had  a  mill  at  Slaithwaite^  in  York* 
shire,  frequented  by  the  various  manufacturers  in  the 
neighbourhood,  who  took  their  wool  and  oil  to  the 
mill  for  the  purpose  of  being  scowered  and  made  into 
slubbing,  by  which  is  understood,  wool. in  a  condition 
to  be  woven  into  cloth.  The  wool,  before  it  is  made 
into  slubbing,  is  also  dyed,  and  for  that  purpose  the 
defendants  had  conveniences  at  the  mill,  namely,  a  dye- 
house  with  dye-vats,  pans,  &c.  in  which  the  various  cus- 
tomers of  the  mill  dyed  their  own  wool. 

In  the  mill  was  affixed,  in  large  characters,  **  All 
goods  on  hand  subject  to  a  lien  for  general  balance.'' 

Amongst  others,  who  so  employed  the  mill,  were  the 
bankrupts,  both  of  whom  were  fully  cognizant  of  that 
notice.  At  the  time  of  their  bankruptcy  they  had  on 
the  Defendants'  premises  (the  mill)  various  articles  of 
merchandize,  viz.  cloth  in  a  manufactured  state,  wool. 
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a  quantity  of  oil,  and  also  a  quantity  of  dye-wares.  The 
oil  and  the  dye-wares  were  in  a  room  of  the  mill)  called 
the  fulling-room ;  to  that  room  all  the  customers  at  the 
mill  had  access.  The  bankrupts  had  a  key  to  the  oil 
cask,  from  which  their  servants  drew  oil  as  they  had 
occasion;  but  both  the  oil  and  the  dye-wares  were  under 
the  lock  and  key  of  the  Defendants  every  night 

Alexander  having  obtained  a  rule  nisi  to  set  aside  the 
verdict  or  reduce  the  damages, 

Tondinson  shewed  cause.  The  Defendants  had  no 
lien  on  these  goods  for  their  general  balance.  A  par- 
ticular lien  is  defined  to  be  a  right  to  detain  goods  on 
which  labour  has  been  bestowed,  till  the  labour  on  the 
goods  is  paid  for ;  and  a  general  lien  only  extends  the 
right  in  respect  of  the  claim  to  be  satisfied,  not  in  re- 
spect of  the  sort  of  goods  to  be  detained ;  these  must 
still  be  goods  on  which  the  creditor's  labour  has  been 
bestowed.  In  Houghton  v.  Matthews  (a),  Heath  J.  says, 
'*  There  are  two  species  of  liens  known  to  the  law, 
namely,  particular  liens  and  general  liens.  Particular 
liens  are,  where  persons  claim  a  right  to  retain  goods 
in  respect  of  labour  or  money  expended  upon  them; 
and  these  liens  are  favoured  in  law.  General  liens  are 
claimed  in  respect  of  a  general  balance  of  account;  and 
these  are  founded  in  custom  only,  and  are  therefore  to 
be  taken  strictly;"  and  the  same  principle  is  established 
by  JRushworth  v.  Hatfield,  (b)  The  Defendants,  accord- 
ing to  their  plea,  claim  a  lien  in  respect  of  labour  be- 
stowed by  the  scribbling  and  fulling  mill :  they  had  a 
right,  therefore,  to  detain  the  bankrupts'  cloth  and  wool 
on  which  the  labour  of  scribbling  or  fulling  had  been 
bestowed ;  but  they  had  no  right,  either  according  to 

(a)  SB.ifP,  494f.  (6)  6  East,  522. 
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their  plea,  or  the  general  principles  of  lien,  to  detain 
oil  —  which  is  an  accessory  only,  used  in  the  process  of 
scribbling,  and  not  the  thing  scribbled, — or  dyeing  ma- 
terials, which  they  neither  bestowed  any  labour  on,  nor 
even  employed  in  dyeing ;  that  process  having  been  con- 
ducted by  the  bankrupts  themselves,  who  had  the  key 
of  the  oil,  and  constant  access  to  the  dyeing  materials, 
so  that  they  were  rather  in  the  possession  of  the  bank- 
rupts than  of  the  defendants. 

It  may  be  contended,  however,  that  the  Defendants 
stipulated  for  a  lien  on  these  goods  by  their  notice  that 
all  goods  on  hand  were  to  be  subject  to  a  lien  for  a 
general  balance.  But  that  notice  must  be  construed 
according  to  the  principles  which  regulate  the  right  to 
lien ;  and  goods  on  hand,  can  only  mean  goods  on  hand 
to  be  manufactured,  not  accessory  goods  employed  in  the 
process  of  manufacture. 


1836. 


Alexander  and  Hoggins^  in  support  of  the  rule.  The 
Defendants  rely  on  the  stipulation  contained  in  the 
notice ;  and  by  goods  on  hand^  the  Defendants  meant  to 
include  all  goods  that  were  sent  to,  and  remained  in  the 
mill,  whether  for  the  purpose  of  being  manufactured  or 
of  being  used  in  the  process  of  manufacture.  In  Jacobs 
V.  Latowr  (a).  Best  C.  J.  says,  *^  As  between  debtor  and 
creditor,  the  doctrine  of  lien  is  so  equitable,  that  it 
cannot  be  favoured  too  much."  And  no  sound  distinc- 
tion can  be  made,  under^the  circumstances  of  the  present 
case,  between  the  principal  article  to  be  manufactured, 
and  accessory  articles  employed  in  the  process.  The 
accessory  articles  might  clearly  have  been  detained  after 
they  had  been  absorbed  into  the  principal  article ;  and 
whether  they  were  actually  in  the  cloth  or  wool,  or 
placed  in  an  adjoining  room  in  order  to  their  imme- 


(a)  5B%ngh.lS%. 
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18S6.  diate  absorption,  can  make  no  difference  in  the  rights  of 
bailor  or  bailee. 

The  argument,  that  the  goods  in  question  were  in 

Haxob.  the  possession  of  the  bankrupts,  is  answered  by  the.  fact, 
that  the  Defendants  retained  the  key  of  the  fulling  room, 
which  was  the  place  of  deposit.  At  all  events,  there- 
fore, the  verdict  ought  to  be  reduced  by  the  amount  of 
the  value  of  the  dyeing  wares. 

TiNDAL  C.  J.  I  think  this  rule  must  be  dischaiged. 
This  is  an  action  of  trover  for  a  cask  of  oil  and  certain 
dyeing  wares,  and  the  question  is,  whether  the  Defend- 
ants are  entitled  to  enforce  a  lien  for  their  general 
balance.  The  right  to  lien  depends  upon  general  usage 
or  particular  stipulation :  in  the  present  case  it  is  not 
claimed  on  the  ground  of  usage,  and  we  have,  therefore^ 
to  see  whether  it  is  supported  by  any  express  stipulation : 
that  turns  entirely  on  the  notice  posted  up  in  the  mill : 
'*  All  goods  on  hand  are  to  be  subject  to  lien  for  a 
general  balance."  Th^  defendants  contend  that  this 
includes  not  only  goods  deposited  there  for  the  purpose 
of  being  manufactured,  but  adscititious  articles  used  in 
the  course  of  the  process.  In  order  to  justify  that  con* 
struction  of  the  notice,  we  must  give  the  words  an  hand 
two  distinct  meanings :  for  cloth  and  other  articles  in 
the  progress  of  manufacture  are  certainly  goods  on  handi 
but  in  order  to  satisfy  the  argument  used  for  the  De- 
fendants, we  must  give  a  secondary  meaning  to  those 
words,  and  apply  them  also  to  articles  used  incidentally 
in  the  process  of  the  manufacture. 

If  such  had  been  the  intention  of  the  Defendants, 
they,  who  themselves  made  the  stipulation,  should  have 
made  it  more  distinct,  and  the  rather,  as  they  propose  to 
go  beyond  what  the  rule  of  law  allows.  They  should 
have  said,  '*  All  goods  on  hand,  whether  goods  to  be 
manufactured,  or  goods  to  be  used  in  the  process.'' 


Taking  it,  therefore,  on  the  contract  framed  by  the  i>c- 
fendants  themselves,  the  goods,  which  are  the  subject 
of  this  action,  are  not  included  in  the  contract.  But, 
upon  the  evidence  in  the  cause,  it  is  abundantly  clear 
that  the  notice  could  only  apply  to  such  goods  as  were 
frequently  on  hand ;  that  is,  goods  on  which  the  labour 
of  the  Defendants'  mill  was  employed. 


Park  J.  I  agree  that  this  is  a  lien  depending  on 
particular  stipulation  only,  and  if  we  look  at  the 
evidence  to  see  whether  these  goods  were  goods  on 
hand  within  the  meaning  of  the  stipulation,  we  find 
that  a  part  of  them  was  under  the  control  of  the  bank- 
rupts' servants,  who  delivered  out  portions  firom  time  to 
time*  But  the  goods  themselves  were  not  goods  on 
hand  within  the  meaning  of  the  contract,  which  clearly 
applies  to  goods  to  be  manufactured,  and  not  to  articles 
used  incidentally  in  the  process. 

Gaselee  J.  concurred. 


BosANQUET  J.  The  only  question  is,  what  is  the 
true  construction  of  this  notice.  I  think  it  is  im- 
possible to  apply  the  words  goods  on  hand  to  articles 
used  only  in  the  process  of  manu&cturing  goods  on 
hand. 

Rule  discharged. 
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pies* 


jmrn.  18.  GoLDNET  and  Another  t;.  Laporte* 

Imgnlaritiet    tf/'lLDE  Serjt.  obtained  a  rule  calling  on  the  Plain- 

^^f^hc  ^^^  ^  ®^®^  ^^^  ^^^  ^®  ^"'  ^^  set.  fa.  issued 

ea.  M.  against  against  the  bail  in  this  cause,  and  all  proceedings 
te  principal,  thereon,  should  not  be  set  aside,  and  the  Plaintiff  pay 
jected  to  on  ^^®  ^^^^  ^^®*^  ^^^^  occasioned  by  the  writ  and  pro- 
motion, in       ceedings. 

unteAe^ci.  '^^^  ground  for  the  motion  was,  that  the  venue  in  the 
fa.  against  action  had  been  laid  in  London,  and  that  no  ca.  sa. 
the  bail,  as  against  the  Defendant  had  been  lodged  at  the  office  of 
i^Im  the  Secondaries  of  London. 

Secondly,  That  the  ca.  sa.,  which  had  been  lodged 
at  the  office  of  the  sheriff  of  Middlesex^  was  tested  the 
SOth  of  June  in  the  fifth  year  of  WiUiam  4th  (1 834*), 
returnable  the  16th  of  November  then  next,  whereas 
the  judgment  against  the  Defendant  had  not  been 
signed  till  October  SO.  1884. 

Tatfourd  Serjt,  who  shewed  cause,  contended  that 
these  were  irregularities  only,  which  might  be  the 
subject  of  a  plea  to  the  scu  fa.  but  could  not  be  taken 
advantage  of  on  motion.  In  Philpot  v.  Manuel  {a),  it 
was  held  that  the  want  of  a  ca.  sa.  against  the  principal, 
could  not  be  taken  advantage  of  by  the  bail  as  an  irre- 
gularity, but  must  be  pleaded  to  the  set.  fa.  f  and  in 
Dudlow  y.  Watchhom  (£},  bail  sued  in  scire  facias  upon 
their  recognizance,  pleaded,  that  no  ca.  sa.  was  duly 
sued,  returned,  and  filed  against  the  principal,  accord- 
ing to  the  custom  and  practice  of  the  Court. 

(a)  5  Dw>.  Si  Ry.  6l5.  (6)  16  East,  88. 


6  WILL.  IV.  457 

TiNDAL  C.  J.    The  cases  cited  only  shew  that  the       18S6. 

objection  may  be  pleaded,  not  that  it  cannot  be  objected 

to  on  motion  as  an  irregularity.  Goij>K«r 

Rule  absolute.  Lafobvs^ 


Hooper  v.  Truscott.  ^^n.  22. 

Q  LANDER.     The  declaration  alleged  that  the  De-  Defendant 

fendant  falsely  and  maliciously  spoke  and  published  having  some 

nfflgg  for  SU8— 
of  and  concerning  the  Plaintiff  these  words;  **  He  has  picion,  went 

stolen  my  goods :  he  has  taken  our  goods  and  given  ^  PlaintiflTa 

them  away :  we  always  suspected  him  of  dishonesty."       chanred  him 

Pleas:  first,  not  guilty,  in  manner  and  form  as  the  with  theft; 

Plaintiff  had  complained.     Secondly,  that  the  Plaintiff  jj^^^^f*!^ 

did  feloniously  steal,  take,  and  carry  away  certain  goods  his  ohject  in 

belonging  to  the  Defendant  and  his  partner,  who  did,  making  the 

after  the  commission  of  that  offence,  suspect  the  Plain-  ^"^'^Jji 

tiff  of  dishonesty.  rather  to  com- 

At  the  trial  before  Patteson  J.,  Exeter  Lent  assizes.  Promise  the 

felony  "nt^n 
1835,  it  appeared  that  the  Plaintiff  had  lived  as  shop-  to  promote 

man  with  the  Defendant  and  his  partner,  who  were  enquiry^  or 

■y  ^  m         ,y  to  enaUe  the 

drapers  at  Plymouth.  ^^.^^  ^ 

On  the  5th  of  Naoemher  1834,  he  quitted  their  ser-  redeem  the 

vice  and  went  to  Londofij  receiving  from  them  a  high  ^"t^ff*" 

character  as  *'  a  steady,  honest,  and  industrious  young  Held  that 

man."  diis  was  not 

On  the  3d  of  December  following,  the  Defendant  ad-  ^^^J^T^^ 

dressed  a  letter  to  the  Plaintiff  in  London^  apprising  cation;  that 

him  that  one  of  the  Defendant's  female  servants  had  m«^«mn»t 

be  miphed ; 
charged  the  Plaintiff  with  having  given  her  certain  of  and  that  the 

the  Defendant's  goods  found  in  her  possession,  and  that  existence  of 

unless  the  Plaintiff  came  down  to  contradict  the  state-  fa^"  be  left 

ment,  he  would  be  prosecuted  forthwith.  for  the  con- 

VOL.  II.  H  H  sideration  of 
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1836.  Before  that  letter  reached  the  PlaintifiP,  the  Defendant 

sought  and  obtained  an  interview  with  the  Plaintiff's 
uncle  and  cousin,  and  after  speaking  to  her  of  the 
Tbvsoott.  Plaintiff  in  the  language  which  formed  the  subject  of 
this  action,  in  a  second  interview  he  repeated  the 
charge,  and  proposed  to  h&r  an  arrangement  of  the 
affair,  which  he  afterwards  carried  into  effect,  by  deliver-s 
ing  to  the  Plaintiff's  brother  the  goods  found  in  the 
possession  of  the  servant  girl,  and  receiving  from  him 
the  sum  of  50l.j  under  a  condiUon,  as  the  Plaintiff's 
brother  alleged,  that  the  money  shonld  be  returned  if 
the  Plaintiff  appeared  to  meet  the  charge. 

On  the  receipt  of  the  Defendant's  letter,  the  Plauitiff 
proceeded  without  delay  to  Plymouth  i  asserted  his  inno- 
cence; and  confronting  the  Defendant,  required  him  to 
return  the  50/.,  to  retract  the  charge  i^gainst  the  Plain- 
tiff^ or  to  bring  him  to  trial  for  the  alleged  aflfence. 

The  Defendant,  however,  though  he  persisted  in  the 
charge,  refused  either  to  return  the  money  or  to  pro* 
secute  the  Plaintiff.  It  appeared  too,  that  the  girl  who 
had  first  accused  the  Plaintiff  was  within  the  knowledge 
of  the  Defendant  a  person  of  bad  character. 

Paiteson  J.  after  stating  that  upon  occasions  of  pri-» 
vileged  communication,  the  existence  of  malice  was  a 
question  of  fact  for  the  jury,  directed  them  to  consider 
whether  the  words  spoken  by  the  Defendant  to  the 
Plaintiff's  uncle  and  cousin  were  spoken  maliciously. 

The  jury  having  found  a  verdict  for  the  Defendant  on 
the  general  issue,  and  for  the  Plaintiff  on  the  plea 
charging  him  with  felony. 


Bampas  Serjt  moved  for  a  new  trial  on  the  ground 
that  the  question  of  express  malice  ought  not  to  have 
been  left  to  the  jury.     In  Bromage  v.  Prosser  {a)  it  was 


(a)  4JB,^C.247. 


6  WILL,  IV. 


4S9 


held,  upon  motion  for  a  new  trial,  that  although  malice 
18  the  gist  of  the  action   for  slander,   there  are  two 
sorts  of  malice^  —  malice  in  fact,  and  malice  in  law ; 
the  former,  denoting  an  act  done  from  ill  will  to|eards 
an  indiyidual ;  the  latter  a  wrongful  action  intentionally 
done,  without  just  cause  or  excuse :  that  in  ordinary 
actions  for  slander,  malice  in  law  is  to  be  inferred 
trom  the  publishing  the  slanderous  matter,  the  act  it- 
$df  being  wrongfiil  and  intentional,  and  without  any 
just  cause  or  excuse;   but  in  caste  for  slander  primd 
Jade  excusable  on  account  of  the  cause  of  publishing 
the  slanderous  matter,  malice  in  fiict  must  be  proved. 
And  in  Smith  v.  Matthems  (a)  it  was  held  that  where  a 
person  originated  false  reports  prejudicial  to  a  trades- 
man, and  being  called  on  by  the  employers  of  the 
tradesman  to  examine  the  matters  complained  of,  re- 
peated to  them  the  false  statement,  such  statements 
were  not  privileged  communications.    If  the  Defendant 
here  had  spoken  the  words  upon  a  lawful  occasion,  as, 
upon  making  enquiry  about  the  theft,  or  by  way  of  pri- 
vUeged  communication  in  answer  to  enquiries  about 
character,  it  might  have  been  proper  to  leave  to  the 
jury  the  question  of  malice  in  fact(i),  because,  upon 
such  an  occasion,  the  law  does  not  imply  malice.     But 
as  the  words   complained  of  imputed  an  indictable 
ofience,  and  were  not  spoken  upon  a  lawful  occasion, 
the  law  implied  malice ;  the  question  of  its  existence 
ought  not  to  have  been  lefl  to  be  found  by  a  jury ;  and 
the  Plaintiff  was  entitled  to  a  verdict  on  the  general 
issue,  at  least  for  nominal  damages.     The  occasion  on 
which  the  Defendant  imputed  a  felony  to  the  Piaintifl^ 
so  far  from  being  privileged,  was  unlawful.     He  was 
neither  making  an  enquiry  for  himself,  nor  answering 


18S$. 
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(a)  lMoo.6^Rob.l5l. 


(6)  See  SmUk  v.   Thmai, 
2  New  Cam,  3712. 
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the  enquiry  of  others,  but  seeking  to  compound  a 
felony,  —  which  he  afterwards  actually  compounded,  — 
by  inspiring  the  Plaintiflfs  relations  with  terror.  That 
such  was  his  object,  appeared  from  the  fact  of  his  com- 
municating with  the  uncle  in  the  presence  of  his  niece. 
A  rule  nisi  having  been  granted, 


Crcmder  and  Butt  shewed  cause.     The  Defendant, 
having  from  the  testimony  of  his  servant  reasonable 
ground  to  suspect  the  Plaintiff,  wfis  warranted  in  com- 
municating his  suspicions  to  the  Plaintiff's  relations  in 
order  to  afford   them   the   chance  of  redeeming  the 
Plaintiff's  character.     The  receipt  of  the  money  was  a 
subsequent  and  separate  transaction  of  which  evidence 
ought  not  to  have  been  received  in  this  suit.    The  com- 
munication, therefore,  being  privileged,  the  Defendant 
was  exonerated  unless  it  could  be  shewn  that  he  had 
been  actuated  by  malice,  and  the  existence  of  malice 
was  under  such  circumstances  a  question  of  fact  for  the 
jury.     In  Blake  v.  Pilfold  {a\  it  was  held  that  a  letter 
written  by  a  private  individual  to  a  public  officer,  com- 
plaining of  the  misconduct  of  a  person  under  him,  if 
written  bondjide  and  without  malice,  was  not  actionable 
as  libellous,   though  some  of  the  charges  might  not 
be  true ;  and  Taunton  J.  said  *^  There  are  certain  cases 
in  which  communications  are,  what  the  law  terms,  pri- 
vileged, and  where  the  occasion  on  which  the  commu- 
nication is   made   rebuts   the  inference  of  malice.     I 
allude  to  the  occasions  where  a  man,  on  being  applied 
to,  gives  a  character  of  a  servant,  or  where  he  gives 
confidential  advice,  or  where  the  occasion  of  the  com-> 
munication  is  such  as  primd  facie  affords  an  excuse 
for  making  it.     In  all  these  cases  a  Plaintiff  must  give 
evidence  of  express  malice."     In  Child  v.  Affleck  {b)  the 


(a)  I  Mao.  6^  Rob.  19^. 


(6)  9B.^C.mS. 
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'Defendant  made  spontaneous  statements  as  to  what  a 
servant  had  done  after  quitting  her  service;  and  yet, 
the  statements  being  made  to  persons  who  had  recom- 
mended the  servant  to  the  Defendant,  and  therefore 
might  be  presumed  to  take  an  interest  in  her  welfare, 
Lord  Tenterden  held  there  was  no  evidence  of  malice, 
and  nonsuited  the  Plaintiff.     Here,  the  Defendant  in 
communicating  with  the  Plaintiff's  uncle  was  acting  in 
the  discharge  of  a  moral  duty ;  and  in  Toogood  v.  Spy' 
ring  (a)  the  Court  says,  ^^  In  general  an  action  lies  for 
the  malicious  publication  of  statements  which  are  false 
in  fact,  and  injurious  to  the  character  of  another  (within 
th^  well-known  limits  as  to  verbal  slander),  and  the  law 
considers   such  publication  as   malicious,  unless  it  is 
fairly  made  by  a  person  in  the  discharge  of  some  public 
or  private  duty,  whether  legal  or  moral,  or  in  the  con- 
duct of  his  own  affairs  in  matters  where  his  own  interest 
is  concerned.     In  such  cases,  the  occasion  prevents  the 
inference  of  malice,  which  the  law  draws  from  authorized 
communications,  and  affords  a  qualified  defence  depend- 
ing upon  the  absence  of  actual  malice.     It  fairly  war- 
ranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected  for 
the  common  convenience  and  welfare  of  society;  and 
the  law  has  not  restricted  the  right  to  make  them  within 
any  narrow  limits." 

The  circumstance,  that  the  communication  was  made 
to  the  uncle  in  the  presence  of  his  niece,  does  not  de- 
prive the  Plaintiff  of  the  protection  afforded  him  from 
the  nature  of  the  communication ;  for  in  the  same  case 
Parhe  J.  says,  "  I  am  not  aware  that  it  was  ever  deemed 
essential  to  the  protection  of  such  a  communication  that 
it  should  be  made  to  some  person  interested  in  the  en- 
quiry alonej  and  not  in  the  presence  of  a  third  person* 


18S6. 
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If  made  with  honesty  of  purpose  to  ft  party  who  has  an 
interest  in  the  enquiry,  (and  that  has  been  liberally 
construed  (a)»  the  simple  fact  that  there  has  been  some 
casual  bye-stander  cannot  alter  the  nature  of  the  trans^ 
action.  The  business  of  life  could  not  be  well  carried 
on  if  such  restraints  were  imposed  upon  this  and  similar 
communications;  and  i(  on  eyery  occasion  on  which 
they  were  made^  they  were  not  protected  unless  strictly 
private.  In  this  class  of  communications  is,  no  doubt, 
comprehended  the  right  of  a  master,  bondfide^  to  charge 
his  senrant  for  any  supposed  misconduct  in  his  senrice, 
and  to  give  him  admonition  and  blame ;  and  we  think 
that  the  simple  circumstance  of  the  master  exercising 
that  right  in  the  presence  of  another  does  by  no  meana 
of  necessity  take  away  from  it  the  protection  which  the 
law  would  otherwise  afford.  Where,  indeed,  an  op- 
portunity is  sought  for  making  such  a  charge  before  third 
persons,  which  might  have  been  made  in  private^  tt 
would  afford  strong  evidence  of  a  malicious  intention, 
and  thus  deprive  it  of  that  immunity  which  the  law 
allows  to  auch  a  statement,  when  made  with  honesty  of 
purpose;  but  the  mere  fact  of  a  third  person  being 
present,  does  not  render  the  communication  absolutely 
unauthorized,  though  it  be  a  circumstance  to  be  left,  with 
others,  including  the  style  and  character  of  the  language 
used,  to  the  consideration  of  the  jury,  who  are  to  de- 
termine whether  the  Defendant  has  acted  bon&Jide  in 
making  the  charge,  or  been  influenced  by  malicious 
motives.''  So,  in  Bromage  v.  Prosser,  Bayley  J.  says, 
**  In  actions  for  such  slander  as  is  prifnd  Jaeie  excusable 
on  account  of  the  cause  of  speaking  or  writing  it,  as 
in  the  case  of  servants'  characters,  confidential  advice^ 
or  communications  to  persons  who  ask  it  or  fiave  a 
right  to  expect  it^  malice  in  fact  must  be  proved  by  the 


(a)  See  Child  v.  Affleck,  4  Man.  S^  By.  590.     9B.^C.  403. 
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PloiiiUff;  and  in,  Edmonson  v.  Stevenson  (a),  Lord  ManS'       18S6. 
Jleld  takes  the  distinction  between  these  and  ordinary 
actions  of  shinder." 

In  Fowler  v.  Homer  (5)j  it  was  held  that  an  acUon  for 
defamation  could  not  be  maintained  against  a  man  whose 
property  had  been  stolen,  and  who,  upon  reasonable 
grounds  of  suspicion,  charged  an  innocent  person  with 
having  stolen  it:  and  in  Finden  v.  Westi€dte{c),  in  an 
action  on  a  lii^l  for  publishing  a  handbill,  offering  a 
reward  for  the  recovery  of  certain  bills  of  exchange^  and 
stating  that  A.  B.  was  suspected  of  having  embezzled 
them,  it  was  held  to  be  a  good  defence  on  the  general 
issu^  that  the  handbill  was  publbhed  solely  with  a  view 
to  the  protection  of  persons  liable  on  the  bills,  or  to  the 
conviction  of  the  offender. 

Bompas  in  support, of  the  rule.  Where  a^vfelony  is 
imputed,  the  Plaintiff  is  prim&  facie  entitled  to  sue,  and 
the  Defendant  must  shew  that  the  words  complained  of 
were  spoken  on  a  justifiable  occasion,  before  he  can  call 
on  the  Plaintiff  to  prove  express  malice ;  Bex  v*  Har^ 
vey  (d),  Bex  v.  Creevey  (^ ),  Haraoood  v.  Green,  {g)  In 
Blake  v.  Pil/bldf  Fowler  v.  Horner^  and  Child  v.  ^ffUck^ 
the  occasion  of  speaking  the  words  justified  the  speaking 
them.  In  To(^ood  v.  Sjn^ng,  where,  under  the  cir- 
cumstances, the  defendant  was  held  justified  in  charging 
the  plaintiff  to  his  face  with  insobriety,  in  the  presence 
of  a  stranger  to  the  concerns  of  the  parties,  it  was  also 
held  that  he  was  not  justified  in  making  the  same  state- 
ment to  the  stranger  in  the  absence  of  plaintiff. 

{Moocbfy  on  the  same  side,  was  stopped  by  the  Court) 

(a)  BM.  N.  P.  8.  (d)  2B.^C.  257- 

(b)  3  Campb.  293.  (c)  I  M.  ^  S.  273* 

(c)  1  Moo.  ^  MM.  461.  (g)  3  Car.  ^  P.  141, 
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TiNDAL  C.  J.  Upon  the  general  rule  of  law  laid 
down  by  the  learned  Judge  at  the  trial,  we  see  no  cause 
for  expressing  any  difference  of  opinion :  but  upon  con^ 
sideration  of  the  evidence  given  at  the  trial,  we  do  not 
see  that  it  is  of  a  nature  to  which  that  rule  applies. 
The  existence  of  express  malice  is  only  a  matter  for 
enquiry  where  the  injurious  expressions  which  are  the 
subject  of  complaint  are^uttered  upon  a  lawful  occasion. 
But  I  do  not  see  upon  what  ground  the  Defendant's 
conversation  with  the  Plaintiff's  cousin  can  be  justified, 
or  what  legitimate  object  could  be  answered  by  it  As 
to  the  subsequent  communication,  it  might  be  admissible 
ra  evidence  to  shew  the  animus  by  which  the  Defendant 
was  actuated ;  but,  as,  taking  both  -  together,  they  do 
not  seem  reconcileable  with  a  just  intention  to  investi- 
gate for  the  purpose  of  prosecution,  we  think  this  rule 
should  be  made  absolute,  on  the  ground  of  the  direction 
given  to  the  jury. 

Rule  absolute  accordingly. 


Jan.  18. 


Leioh  V.  Leigh. 


Demandant       TN  this  case  a  writ  of  right  was  sued  out  on  the  28th 

■uedouta  ^f  December  18S4,  returnable  on  the  26th  of  Ja- 

wnt  of  right  -       -o        •  -%  i  «    i 

December's,    ^^^aty  1835.     but  that  return  day  was  erased,  and  the 

1834,  return-  15th  of  Jpril  substituted  for  it;  afterwards  the  30th  of 
°18S5      May  vfSLS  substituted  for  the  15th  o(  April;  and  ulti- 
He  altered       niately  the  2 1st  of  November  for  the  30th  of  May. 
the  '®*^"J  The  only  praecipe  filed  to  authorise  the  writ,  was  a 

the  writ  every  praecipe  for  a  writ  returnable  on  the  26th  of  January. 
term  till 

November  ISS5,  when  it  was  served  on  the  tenant.     The  Court  set  aside  the 
service. 
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fVilde  Serjt  upon  affidavit  of  these  &cts,  and  re- 
ferring to  the  3  &  4  W.  4.  c*  27.  s.  36.,  which  enacts 
that  no  writ  of  right  shall  be  brought  after  the  31st  of 
December  1834,  obtained  a  rule  nisi  to  set  aside  the 
senrice  of  the  writ  of  summons  grounded  on  this  writ 
of  rig^t,  which  service  was  not  effected  till  November 
1835.  The  writ,  which  had  been  returned,  was  handed 
up  for  the  inspection  of  the  Court. 

Humfrey  shewed  cause,  iipon  an  aflSdavit  which  dis- 
closed that  the  Demandant  had  an  ejectment  pending 
for  the  same  property  in  respect  of  which  he  had  sued 
•out  the  writ  of  right ;  that  this  ejectment  had  been  sus* 
pended  by  an  injunction  from  the  Court  of  Chancery; 
and  that  being  unwilling  to  harass  the  tenant  by  double 
proceedings,  the  Demandant,  instead  of  proceeding  at 
once  on  the  writ  of  right,  had  caused  it  to  be  resealed 
every  term  between  December  1834  and  November  1835, 
in  order  to  proceed  on  it  in  case  the  judgment  of  the 
Court  of  Chancery  should  be  adverse  to  him  in  the 
ejectment.  That  Court  having  decided  against  him 
after  last  Trinity  term,  he  caused  a  writ  of  summons^ 
grounded  on  the  present  writ  resealed  as  aforesaid,  to 
be  served  in  November. 

Humfrey  contended,  that  by  the  practice  of  the  Court 
it  is  not  necessary  to  sue  out  a  new  pracipe  upon  the 
resealing  of  a  writ;  that  resealing  is  a  matter  of  course; 
and  that  therefore  the  praecipe  of  December  18S4  was 
a  sufficient  warrant  for  the  writ  which  had  been  served 
in  November  1835.  [GaseleeJ.  If  the  Demandant  may 
do  this,  he  may  go  on  resealing  for  a  hundred  years. 
Tindal  C.  J.  He  should  have  made  an  election.]  The 
Court  will  not  drive  a  suitor  to  make  an  election  so 
distressing  as  between  a  writ  of  right  and  a  suit  in 
Chancery;  especially  where  his  object  has  been,  as  here^ 
to  avoid  harassing  his  opponent. 
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1836.  TiNDAL  C.  J*    This  question  turns  on  the  ccmstitio- 

tion  of  the  recent  act  3  &  4  W.  4.  c.  27-  t*  36»i  by 
which  it  is  enacted,  **  That  no  writ  of  right  patent 
shall  be  brought  after  the  Slst  day  o{ December  18S4.*' 

Is  this,  then,  a  writ  of  right  brought  after  the  31st 
of  December  1834?  I  can  look  at  no  time  as  the 
commencement  of  the  suit,  other  than  the  time  when 
the  writ  is  sued  out  for  the  purpose  of  being  carried 
into  effect.  A  writ  is  described  in  FincWs  Ixm^  2237., 
<*  A  mandatory  letter  sealed  with  the  great  s^.*'  The 
writ  in  the  present  case  was  sued  out  December  28th 

1834,  but  it  was  altered  .several  times,  and  was  kept 
in  the  hands  of  the  party  as  an  inoperative  instrument 
till  it  was  resealed  in  November  1835. 

The  question  then  is,  what  is  the  effect  of  this  re- 
sealing;  and  the  demandant  has  put  a  construction  on  it 
by  hb  own  conduct ;  for  when  the  writ  is  first  sued  out 
he  treats  it  as  no  writ,  and  does  not  serve  it  till  it  is  r^ 
sealed  in  Michaelmas  term.  If  we  were  to  allow  thaty 
we  should  defeat  the  act  of  parliament,  and  enable  the 
demandant,  in  effect,  to  sue  out  his  writ  in  Nooember 

1835.  He  might  have  made  his  election,  and  have 
served  the  writ  while  the  first  seal  was  optative,  but  if 
we  were  to  allow  him  to  serve  it  now,  we  should 
abrogate  the  act  of  parliament. 

Park  J.  concurred. 

Gaselee  J.  A  writ  may  be  sued  out  in  order  to 
avoid  the  efiect  of  the  statute  of  limitations,  but  it  does 
not  avail  unless  it  be  duly  returned.  Nothing  was 
done  with  the  writ  in  the  present  case  under  the  first 
^eal.     The  rule  must  be  absolute. 

BosANQUET  J.  I  am  of  the  same  opinion.  The 
party   here   sues   out  the  writ  on  the   28th   of    De^ 
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cember^  but  having  omitted  to  avail  himself  of  it^  he        1836. 
afterwards  seeks  to  give  it  effect  by  altering  and  re- 
sealing  it    If  we  were  to  allow  thatf  we  should  abrogate 
the  act. 

Rule  absolute. 


Simpson  v.  Clayton.  jan.  19. 


s 


IR  W,  Clayton  being  possessed  of  building-ground  Where  the 

in  Si.  George's  Fields,  under  letters  patent  from  the  Plaintirs 
Jk        rrar.  r-.       •  counsel,  after 

duchy  of  Lancaster  for  a  term  of  nmety-nme  years,  g  Judge  has 

determinable  upon  lives,  underlet  portions  of  the  ground,  hegun  to  sum 

and  covenanted  with  the  under-lessees  and  their  assigns  ^^'be^Q^^ 

that  when  any  cestuique  vie  should  die  within  the  term,  suited,  he 

be  would  apply  for  and  use  his   utmost  endeavours  ca°°otnioye 

1     r    .      1  -    ,         to  set  the 

to  procure  a  renewal  of  the  letters  patent,  and  that^  nonsuit  aside 

without  the  under-lessees  paying  any  portion  of  the  fine  notwithstand. 

for  renewal.  lUf^^'*^"^ 

may  nave 

The  ground  was  built  on  and  gready  increased  in  expressed  a 

value  by  the  under-lessees,  and  by  1834  the  last  ces-  "^"K  ^pl- 
^  .  .    ,.  J  nion  as  to 

ttuque  vte  died.  effect  of  the 

The  duchy  of  Lancaster  then  demanded  a  fine  for  PlaintiflTs 
renewal  upon  a  calculation  of  the  actual  value  of  the  •™*°**- 
property  as  improved  by  the  buildings. 

This  fine,  amounting  to  62,40021,  was  objected  to  as 
voracious,  and  the  Defendant,  contending  that  the  fine 
to  be  paid  by  him  ought  to  be  calculated  according  to 
his  residuary  interest  in  the  land,  and  not  according  to 
the  sub-lessees'  improved  interest  in  the  buildings,  me* 
moralised  the  duchy,  and  offered  30,000/. 

That  sum  being  rejected,  and  a  renewal  refused,  the 
Plaintiff,  as  assignee  of  one  of  the  under-lessees,  sued 
the  Defendant  upon  the  covenant  for  exertions  to  pro- 
cure a  renewal,  and  alleged  as  a  breach,  that  the  De« 
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fendant  did  not  upon  the  death  of  the  cestuique  vie  use 
his  utmost  exertions  to  procure  a  renewal. 

At  the  trial  before  Park  J,,  it  was  contended  on  the 
part  of  the  Flainti£^  that  if  the  fine  demanded  by  the 
duchy  was  reasonable,  the  Defendant  m  rejecting  it  had 
failed  to  use  his  utmost  exertions  to  procure  the  renewal^ 
and  the  testimony  of  competent  surveyors  was  offered 
to  shew  that,  calculated  upon  the  improved  value  of  the 
prembes,  the  demand  was  reasonable. 

The  Defendant,  not  contesting  the  accuracy  of  that 
calculation  as  to  the  actual  value  of  the  premises,  but 
disputing  the  principle  on  which  it  was  proposed  to  as- 
sess the  fine  on  the  Defendant,  the  learned  Judge  said 
that  the  evidence  as  to  value  was  immaterial,  and  that 
the  question  was,  whether  within  the  meaning  of  the 
covenant  reasonable  exertions  had  been  used  to  obtain 
a  renewal*  The  Defendant  put  in  various  documents, 
to  shew  that  the  term  had  been  granted. by  the  duchy 
with  a  view  to  encourage  building;  and  letters  patent 
from  the  time  of  Charles  the  Second,  (which  were  ob- 
jected to  by  the  Plaintiff's  counsel,)  to  contrast  the  fines 
upon  successive  renewals  with  the  present  demand. 

The  learned  Judge  proceeded  to  sum  up  the  case  to 
the  jury,  telling  them  the  question  was,  whether  the 
Defendant  had  done  his  utmost  to  procure  a  renewal ; 
—  for  which  he  was  not  bound  to  pay  an  unreasonable 
fine ;  -—  and  intimating  a  strong  opinion  as  to  the  irre- 
levancy of  the  evidence  offered  on  the  part  of  the 
Plaintiff,  his  counsel,  after  interposing,  without  effect,  to 
obtain  a  direction  as  to  the  principle  of  assessment  set 
up  by  the  Defendant,  elected  to  be  nonsuited. 


Shee^  in  the  last  term,  moved  to  set  aside  this  nonsuit, 
and  was  about  to  assign  various  grounds  for  his  motion, 
when  the  Court  asked  him  whether  he  could  move  to 
set  aside  a  nonsuit  which  had  taken  place  at  the  instance 
of  the  counsel  f<)r  the  Plaintiff.    He  relied  on  Alexander 
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T.  Barker  {a\  where  it  was  held,  that  submitting  to  a 
nonsuit  in  deference  to  the  opinion  of  the  Judge  at  the 
trial,  which  opinion  was  incorrect,  did  not  estop  the 
plaintiff  from  moving  to  set  aside  such  nonsuit.  ,And  JBoy- 
ley  B.  said,  *^  I  have  heard  Lord  Tenterden  say,  over  and 
over  again,  that,  if  he  nonsuited  upon  an  opinion  in- 
timated at  the  trial,  in  which  the  counsel  acquiesced, 
and  was  wrong,  the  Court  ought  to  set  aside  that  non- 
suit. It  would  be  very  hard  if  it  were  otherwise,- because 
counsel  must,  in  that  case,  at  their  peril,  decide  whether 
the  Judge  was  right  or  wrong.*'  In  Vacher  v.  Cock  (J), 
the  plaintiiTs  counsel  insisted  on  being  nonsuited ;  in  the 
present  case  he  only  acquiesced  in  deference  to  the  Judge. 
A  rule  nisi  having  been  granted, 


18S6. 

SnmoK 

is. 
Clattov. 


Tkesiger  and  Piatt  shewed  cause.     In  Alexander  v. 
Barker^  the  plaintiff's  counsel  merely  acquiesced  in  the 
nonsuit  directed  by  the  learned  Judge :  here,  he  inter- 
rupted the  summing  up,  and,  in  order  to  avoid  the  peril 
of  a  verdict,  spontaneously  prayed  for  a  nonsuit.     After 
such  an  election,  he  cannot  move  to  set  aside  his  own 
act.     In  Butler  v.  Dorant  (c),  on  a  special  agreement, 
made  on  the  sale  of  a  share  in  the  secret  of  making 
BarJcleifs  aniibilious  pillSf  whereon  the  defendant  agreed 
annually  to  expend  1000/.  in  advertisements,  the  breach 
assigned  was,  the  not  having  expended  that  sum.   Upon 
the  trial  of  that  cause,  after  the  parties  had  closed  their 
respective  cases,  the  Judge  was  proceeding  in  his  sum- 
ming up,  to  direct  the  jury  that  the  plaintiff,  not  having 
distinctly  proved  any  special  damage  arising  from  the 
breach,  was  entitled  to  nominal  damages  only ;  where- 
upon Best  Serjt.  for  the  plaintiff  elected  to  be  nonsuited. 
He  afterwards  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit,  and  have  a  new  trial,  for  misdirection  of  the 
learned  Judge.     But  Lawrence  J.  said,  "  His  Lordship 


(a)  2  Cr.  Sf  Jr.  133. 
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did  not  say  you  should  be  nonsuited,  he  directed  the  jury 
that  you  should  have  nominal  damages  only ;  but  you 
did  not  choose  to  trust  your  case  with  the  jury.    If 
there  were  a  misdirection,  you  should  have  abided  the 
verdict,  and  have  reserved  the  objection  for  a  motion  for 
a  new  trial.     I  believe  this  has  never  been  done,  that  a 
counsel  shall  lie  by  until  he  hears  the  opinion  of  the 
Judge  at  Nisi  PriuSf  and  that  if  he  thereupon  chooses  to 
be  nonsuited,  he  shall  come  to  the  court  to  set  aside  his 
own  act"     That  case  is  in  pohnt:   but  in   Ward  v. 
Mason  (a).  Wood  B*  lays  down  the  rule,  that  ^^  if  the 
plaintiff  chooses  to  submit  to  the  opinion  of  the  Judge, 
without  letting  the  case  go  to  the  jury,  he  certainly  may 
do  so,  and  that  will  be  binding  on  him ;  but  no  man  is 
obliged  to  submit  to  be  nonsuited,  on  the  opinion  of  the 
Judge  upon  the  weight  or  sufficiency  of  the  evidence 
which  he  brings  forward  to  support  his  case.    The  Judge 
may  direct  the  jury  on  it,  according  to  the  opinion  which 
he  may  have  formed ;  and  if  the  jury  adopt  it,  the  party 
is  concluded  by  their  verdict ;  or,  in  order  to  avoid  that, 
the  party  may  submit  to  be  nonsuited.     In  that  case, 
most  assuredly,  he  would  not  be  permitted  to  move  to 
set  the  nonsuit  aside." 


SkeCf  in  support  of  the  rule,  contended  that  this  case 
was  not  to  be  distinguished  from  Alexander  v.  Barker^ 
being,  in  effect,  a  case  of  respectful  acquiescence  in  the 
opinion  of  the  judge,  and  not  a  case  of  election.  The 
treating  the  greater  part  of  the  Plaintiff's  evidence  as 
immaterial,  was  in  substance  the  same  thing  as  directing 
a  nonsuit;  and  if  the  Plaintiff's  counsel  acquiesced  in 
that,  he  was  not  precluded  from  moving  to  set  it  aside. 

TiNDAL  C.  J.  I  am  of  opinion  this  rule  must  be 
discharged.     The  general  rule  is,   that  when  in  the 
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progress  of  a  trial  the  counsel  for  the  Plaintiff  with- 
draws the  question  of  fact  from  the  consideration  of  the 
jury  and  submits  to  a  nonsuit,  he  cannot  afterwards 
move  to  set  aside  a  result  of  the  cause  which  has  been 
occasioned  by  his  own  act.  There  are,  no  doubt,  ex- 
ceptions to  this  rule,  and  if  this  cause  fell  within  them, 
our  judgment  must  be  for  the  Plaintifl.  One  exception 
is,  that  if  the  learned  Judge  who  presides  expresses  a 
strong  opinion  that  there  should  be  a  nonsuit,  or  gives 
the  jury  a  wrong  direction,  and  the  counsel  for  the 
Plaintiff  yields  for  the  time,  in  deference  to  the  Judge, 
the  Court  will  afterwards  deal  out  to  the  Plaintiff  the 
same  measure  of  justice  as  if  the  cause  had  gone  on  to 
an  uninterrupted  conclusion.  That  was  the  case  of 
Jlexander  v.  Barker^  where  the  submitting  to  a  nonsuit 
in  deference  to  the  opinion  of  the  Judge  at  the  trial,' 
which  opinion  was  incorrect,  was  held,  not  to  estop  the 
Plaintiff  from  moving  to  set  aside  such  nonsuit. 

So  far  is  that  from  being  the  case  here,  upon  either 
of  the  particulars  to  which  I  have  been  referred,  that  the 
learned  Judge  never  directed  a  nonsuit,  but  was  pro- 
ceeding in  his  summing  up,  when  the  counsel  for  the 
Plaintiff,  after  one  interruption,  desired  to  be  nonsuited, 
rather  than  allow  the  case  to  go  to  the  jury.  That 
course  therefore  was  the  voluntary  election  of  the  Plain- 
tiflfs  counsel.  I  have  heard  of  no  wrong  direction ;  nor 
of  any  evidence  having  been  improperly  rejected ;  but 
only  that  the  learned  Judge  from  time  to  time  expressed 
an  opinion  on  the  evidence,  as  he  was  bound  to  do. 
That  would  be  no  ground  for  the  present  motion,  even 
if  the  opinion  were  a  mistaken  one.  The  Judge  only 
states  his  own  impression  as  to  the  evidence,  leaving  the 
jury  to  adopt  it  or  not.  If  any  authority  were  wanting 
for  such  a  course,  it  is  furnished  by  Tfie  AUometf'General 
V.  Good  (a)  where  it  was  held,  that  the  due  degree  of 
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weight  to  be  given  by  a  judge,  directbg  the  jury,  to 
particular  evidence,  which  had  been  properly  admitted, 
must  be  left  to  his  own  discretion,  and  his  direction 
in  that  respect  could  not  be  revised  by  the  Court 
above.  And  Mr.  Baron  HuUock  said,  ^*  I  think  that 
the  evidence  was  admissible,  and  ought  to  have  been 
left  to  the  jury.  If  that  be  so,  and  the  case  were 
sent  down  again  for  trial,  it  would  be  again  admitted. 
Therefore,  the  only  ground  remaining  is,  that  too  great 
effect  was  given  to  the  evidence  in  the  learned  Judge's 
direction.  I  apprehend,  that  that  would  be  a  new 
ground  for  granting  another  trial,  and  would  open  a 
door  to  applications  for  that  purpose  to  an  extent  in- 
calculable. I  am  at  a  loss  to  know  by  what  rule  the 
precise  quantum  of  force  which  should  be  attached  by 
a  judge  to  a  particular  piece  of  evidence  on  a  trial  is 
to  be  measured." 

When  the  counsel  for  the  Plaintiff  saw  that  the  jury 
were  following  the  learned  Judge  in  his  observations  on 
the  effect  of  the  evidence,  I  do  not  blame  him  for  the 
discretion  he  exercised ;  but  it  was  his  own  act ;  and  he 
has  no  right  to  impose  upon  his  opponent  the  expense 
of  a  double  trial,  because  he  feared  the  result  of  a 
verdict. 


BosANQUET  J.  I  am  of  the  same  opinion.  It  was 
in  the  discretion  of  the  Plaintiff's  counsel  whether  he 
should  go  to  the  jury  or  not;  but  having  elected  to 
avoid  the  chance  of  a  verdict,  he  cannot  now  set  aside 
his  own  act.  No  misdirection  has  been  alleged.  It  is 
true,  the  learned  Judge  may  have  had  an  unfavourable 
impression  of  the  effect  of  the  Plaintiff's  evidence,  and 
the  Plaintiff's  counsel  may  have  done  wisely  in  with- 
drawing the  cause  from  the  jury.  But  the  Judge  never 
withdrew  it,  and  so  far  from  it,  put  the  very  question 
in  dispute  between  the  parties;  namely,  whether  the 
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fine  demanded  for  renewal  was  reasonable  or  not. 
Upon  the  impression  which  the  learned  judge  enter- 
tained as  to  the  effect  of  the  Plaintiff's  evidence,  I 
offer  no  opinion;  but,  according  to  the  Attorney- 
General  v.  Good^  if  those  impressions  were  unwar- 
ranted, that  is  no  ground  for  setting  aside  the  nonsuit 
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Gaselee  J.  was  absent,  and  Park  J.  pronounced  jio 
opinion. 

Rule  discharged. 


Brogden  v.  Marriott. 


Jan.  20. 


npHE  declaration  stated,  that  the  Defendant,  before  1.  To  an 

and   at   the  time  of  the   making  the   agreement  ^^^^^^^ 

°  delivenng  a 

therein-after    mentioned,   was   possessed   of  a   certain  horae^  under 

horse  called  Pariingtoni  and  thereupon  afterwards,  by  «*  agreement 

a  certain  agreement  bearing  date  the  27th  of  February  ^^^  j^  ^y^ 

1835,  then  made  between  the  Plaintiff  and  the  Defend-  did  not  trot 

ant,  the  Plaintiff  agreed  to  buy  and  the  Defendant  agreed  ^^^!fV°^^ 

to  sell  his  horse  Partington  to  the  Plaintiff  for  the  sum  hour^  within 

of  200/.,  provided  he  trotted  eighteen  miles  within  one  <»e  months 

hour,  and  that,  to  be  done  within  one  month  from  that  ^Q^^^f** 

day,  and  Joseph  Norcliffe^  of  Ossett^  to  be  the  judge  of  J,  N.^  with 

the  performance ;  if  the  task  was  not  performed,  the  "?  averment 
•  11  It  •      T^i  •     '^  ^        .  that  he  had 

horse  was  thereby  sold   to  the  Plamtiff  for  the   sum  been  tried  in 

of  Is^  which  the  Plaintiff  that  day  paid  to  the  De-  the  presence 

of  J.  N,  and 
had  failed^  Defendant  pleaded^  that  after  that  trial,  and  within  the  months  De- 
fendant gave  notice  of  another  trial,  but  J.  N.  did  not  attend :  ^   . 

Held  iU. 

2.  Defendant  also  pleaded  that  the  first  trial  was  interrupted  by  one  acting  as 
the  Plaintifi^B  servant : 

Replication  traversing  the  whole  of  that  plea,  held  single. 
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18S6.       fendont:  and  thereupon  afterwards,  to  wit,  on,  &c«  in 
consideration  that  the  Plaintiff,  at  the  special  instance 
and  request  of  the  Defendant,  had  promised  the  De- 
fendant to  perform  and  fulfil  all  things  in  the  said 
agreement  contained  on  the  Plaintiff's  part  to  be  per- 
formed, the  Defendant   then    promised  the  Pluntiff 
to  perform  and  fulfil  all  things  in  the  said  agreement 
contained  on  his  the  Defendant's  part  to  be  performed 
and  fulfilled:  and  the  Plaintiff  averred  that  he  had 
always,  fi-om  the  time  of  making  the  said  agreement^ 
been  ready  and  willing  to  perform  and  fulfil  the  same^ 
and  in  part  performance  of  the  same  did,  on  the  27th 
of  February  1835,  pay  to  the  Defendant  the  sum  of 
Is.  in  the  said  agreement  mentioned,  which  the  De- 
fendant then  accepted  and   received:    that   after   the 
making  of  the  said  agreement,  and  within  one  month 
firom  the  day  of  the  date  thereof,  to  wit,  on  the  I6th 
of  March  18S5,  the  said  horse  was  tried  by  the  De- 
fendant in  the  presence  of  the  said  «/•  Nordiffe  to 
trot  eighteen  miles  within  one  hour,  but  that  the  said 
horse  did  not  then,  in  the  judgment  of  J*  "NorcUffif 
nor  did  in  fact  then,  or  at  any  other  time  within 
one  month  from  the  day  of  the  date  of  the  said  agree- 
ment, trot  eighteen  miles  within  one  hour;  whereby 
the  Defendant  became  liable  to  deliver  and  ought  to 
have  delivered  to  the  Plaintiff  the  said  horse,  according 
to  the  true  intent  and  meaning  of  the  said  agreement : 
and  the  Plaintiff  afterwards,  to  wit,  on  the  1st  of  Mcy 
1835,  demanded  the  said  horse  of  and  from  the  De- 
fendant, and  required  him  to  deliver  the  said  horse  to 
the  Plaintiff;  yet  the  Defendant,  not  regarding  the  said 
agreement  nor  his  said  promise  so  made  as  aforesaid^ 
did  not  nor  would,  when  the  said  horse  was  so  de- 
manded by  the  Plaintifl^  and  the  Defendant  was  re* 
quired  to  deliver  the  said  horse  to  the  Plaintiff  as 
aforesud,  deliver  the  said  horse  to  the  Plaintiff,  nor 
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had  the  Defendant  yet  delivered  the  said  horse  to  the 
Plainti£P,  but  had  hitherto  wholly  refused  and  neglected 
so  to  do,  to  the  damage  of  Plaintiff  of  200/. 

The  Defendant  pleaded,  first,  that  the  horse  was  not 
tried  in  the  presence  of  J.  Norcliffi^  as  alleged  in  the 
declaration.  Secondly,  that  at  the  said  trial  in  the 
declaration  mentioned,  the  said  horse  could  and  would 
have  trotted  eighteen  miles  within  one  hour,  but  one 
A.  B.f  then  being  the  servant  of  the  Plaintifi^  and  who 
was  tlien  present  at  the  said  trial,  after  the  com- 
mencement of  the  said  trial  in  the  declaration  men- 
tioned, and  during  the  progress  thereof,  to  wit,  on,  &&, 
wrongfully  and  wilfully,  as  the  servant  and  agent  of 
the  Plunti£^  interrupted  the  trotting  of  the  said  horse, 
and  hindered  and  prevented  the  horse  from  trotting 
the  said  eighteen  miles  within  one  hour;  and  that, 
the  Defendant  was  ready  to  verify,  &c.  Thirdly,  that, 
after  the  making  of  the  said  agreement  in  the  de« 
claration  mentioned,  and  after  the  said  trial  therein, 
also  mentioned,  and  within  one  month  from  the  date  of 
making  the  said  agreement,  to  wit,  on  the  25th  of 
March  18S5,  the  Defendant  was  ready  and  willing  to  try 
the  said  horse  in  the  declaration  mentioned  to  trot 
eighteen  miles  within  one  hour  on  that  day,  and  the 
said  horse  could  and  would  have  done  the  same ;  and  the 
Defendant  within  a  reasonable  time  next  before  the  day 
and  year  last  aforesaid  gave  the  Plaintiff  and  the  said 
J,  Norcltfii  notice  of  such  intended  trial,  and  of  the  time 
and  place  at  which  the  same  was  to  take  place;  and  the 
said  J.  NorcUffe  was  then  requested  by  the  Defendant  to 
be  the  judge  of  the  performance  of  the  said  horse  at  the 
said  trial ;  but  that  the  said  J.  NorcUffe  then,  and  at  all 
times  afterwards  during  the  said  space  of  one  month,  re- 
fused to  attend,  and  did  not  attend  to  be  the  judge  of 
the  performance  of  the  said  horse  at  the  intended  trial, 
whereby  the  said  horse  was  prevented  from  trotting  in  the 
II  2 
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presence  of  the  said  J.  NorcUffi^  as  judge,  eighteen  miles 
within  one  hour,  within  one  month  from  the  day  of  the 
making  of  the  said  agreement ;  and  that,  the  Defendant 
was  ready  to  verify.  Fourthly,  that  the  said  trotting 
and  performance  in  the  declaration  mentioned  was 
meant  and  intended  to  be  a  trotting  race  or  match 
against  time  on  a  certain  public  highway  of  our  lord  the 
king,  for  all  the  liege  subjects  of  our  lord  the  king  to 
go,  return,  pass,  and  repass  on  foot,  and  with  cattle  and 
carriages,  at  all  times  of  the  year,  ,at  their  free  will  and 
pleasure,  to  the  great  nuisance,  danger,  hindrance,  and 
obstruction  of  all  such  liege  subjects  of  our  said  lord  the 
king  as  were  or  might  be  passing  and  repassing  in,  by, 
and  along  the  said  common  king^s  highway ;  by  means 
whereof  the  said  agreement  in  the  declaration  men- 
tioned was  and  is  void  and  of  no  effect,  and  contrary  to 
law ;  and  that,  the  Defendant  was  ready  to  verify. 

The  replication,  after  joining  issue  on  the  first  plea, 
alleged  that  the  said  person,  in  the  second  plea  in 
that  behalf  mentioned  or  referred  to,  did  not,  as  the 
servant  or  agent  of  the  Plaintiff,  interrupt  the  said 
trotting  of  the  said  horse,  or  hinder  or  prevent  the  horse 
from  trotting  the  said  eighteen  miles  within  one  hour, 
in  manner  and  form  as  the  Defendant  had  above  in  his 
second  plea  in  that  behalf  allied :  and  that,  the  Plain- 
tiff prayed  might  be  inquired  of  by  the  country,  &c. 
And  as  to  the  third  plea,  the  Phiintiff  said  that  the  same 
was  not  sufficient  in  law,  and  sliewed  to  the  Court 
the  following  causes  of  demurrer:  that  the  said  «7.  Nor^ 
diffe  having  once  judged  of  the  trotting  of  the  horse 
therein  mentioned,  it  was  the  duty  of  the  Defendant,  if 
be  again  wanted  him,  to  have  secured  the  attendance  of 
the  said  «7.  Norcliffii  at  all  events,  that,  by  the  agree- 
ment in  the  declaration  mentioned,  the  said  horse  be- 
came the  Plaintiff's  for  Is.  if  he  did  not  trot  eighteen 
miles  within  one  hour  as  therein  mentioned ;  and  that  if 
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the  Defendant  wished  the  Plaintiff  not  to  have  the 
horse  for  that  sum,  he  should  have  secured  the  attend- 
of  the  said  J.  Nordiffe  to  judge  whether  the  said  horse 
trotted  that  distance  within   the  time  prescribed;  in 
which  case  the  Defendant  would  have  been  entided  to 
the  larger  sum:   that  the  attendance  of  the  said  J. 
Jforcl^e  being  for  the  benefit  of  the  Defimdant,  he  was 
bound  to  have  enforced  it ;  and  that'  the  horse»  not 
having  in  fact  trotted  the  prescribed  distance  within  the 
prescribed  time,  belonged  to  the  Plaintiff.    As  to  the  last 
plea,  the  Plaintiff  said  that  the  agreement  in  the  declar- 
ation mentioned  was  and  is  a  certain  agreement  in 
writing,  bearing  date  the  27th  o{  February  18S5,  signed 
by  the  Plaintiff  and  the  Defendant  respectively,  and 
containing  therein  the  matters  following,  and  no  other, 
that  is  to  say,  — ^^  Agreed  to  sell  my  horse  Partington 
to  Mr.  John  Brogden^  of  Manchester^  for  the  sum  of 
200/.,  provided  that  he  trots  eighteen  miles  within  one 
hour;  and  that,  to  be  done  within  one  month  from  this 
day;  and  Mr.  J.  Nordiffe^  of  Ossett^  to  be  the  judge  of 
the  performance :  if  the  above  task  is  not  performed, 
the  horse  is  hereby  sold  to  the  said  John  Brogden.  for 
the  sum  of  !«.,  which   he  has  this  day  paid  to  me. 
Witness  our  hands  this  27th  day  of  February  1885. 
Thomas  Marriott^  John  Brogden :"   without  this,  that 
the  said  trotting  and  performance  in  the  declaration 
mentioned  was  meant  and  intended  to  be  a  trotting 
race,  or  match,  against  time  on  the  said  public  highway, 
in  the  last  plea  mentioned,  to  the  great  nuisance,  danger, 
hindrance^  and  obstruction  of  all  the  liege  subjects  of 
our  lord  the  king  passing  and  repassing  along  the 
same:   and  that,   the  Plaintiff  prayed   might  be  in- 
quired of  by  the  country,  &c. 

The  rejoinder  joined  in  the  demurrer  to  the  third 
plea,  and  demurred  to  the  replication  to  the  second 
plea,  for  that  the  said  replication  put  in  issue  two  dis- 
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tbct  facts,  each  of  which  by  itself  would  amount  to 
a  sufficient  and  perfect  answer  to  the  plea;  namely, 
as  well  that  the  said  person  in  the  plea  mentioned  was 
the  senrant  or  agent  of  the  Plaintiff,  as  that  the  said 
person  interrupted  the  trotting  of  the  said  horse; 
whereas  it  would  be  a  sufficient  replication  to  the 
plea,  either  to  have  traversed  the  allegation  that  the 
said  person  did  interrupt  the  trotting  of  the  horse, 
or  to  have  denied  that  the  said  person  acted  as  agent 
for  or  on  behalf  of  the  Plaintiff:  and  also  for  that  the 
replication  was  ambiguous,  and  pregnant  with  doubt 
whether  the  Plaintiff  intended  to  put  in  issue  the  fact  of 
the  said  person  in  the  plea  mentioned  being  servant  or 
agent  of  the  Plaintifl^  or  the  fact  of  such  person's  inter- 
rupting the  trotting  of  the  said  horse.  Upon  the  re- 
plication to  the  last  plea  the  Defendant  joined  issue. 

Joinder  in  demurrer  to  the  replication  to  the  second 
plea. 


MUner  fi)r  the  Plaintiff,  in  support  of  the  demurrer 
to  the  third  plea,  urged  the  topics  set  forth  above;  and 
with  respect  to  the  replication  to  the  second  plea,  urged 
that  the  allegation  in  that  plea,  that  the  servant  of  the 
Plaintiff  as  his  agent  interrupted  the  horse,  was  a  single 
connected  proposition,  the  whole  of  which  the  Plaintiff 
was  bound  to  traverse. 


Bayley  for  the  Defendant.  The  third  plea  is  suffi- 
cient, for  the  meaning  of  the  agreement  is,  that  if  the 
horse  should  trot  eighteen  miles  within  the  hour  at  any 
time  within  one  month,  the  Defendant  should  have 
200  guineas  for  him.  He  had  a  right,  therefore,  to  as 
many  trials  as  he  pleased  within  the  month ;  and  as  the 
naming  the  judge  was  the  mutual  act  of  the  Plaintiff 
and  Defendant,  the  Plaintiff  as  well  as  the  Defendant 
was  bound  to  have  the  judge  present  at  those  trials :  if 
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die  construction  were  otherwise^  the  Plaintiff  had  only 
to  keep  the  judge  out  of  the  way  for  a  month,  to  get 
the  horse  for  a  shilling,  and  the  agreement  would  be 
illegal  as  giving  him  an  interest  adverse  to  the  life  of 
the  judge. 

Then,  Moore  v.  Boukott  {a)  is  an  authority  for  con- 
tending that  the  replication  to  the  second  plea  is  double. 
There,  to  an  action  on  an  attorney's  bill,  the  defendant 
pleaded  that  the  bill  was  for  work  at  law  and  in  equity, 
and  was  not  delivered  to  her  a  month  before  acUon. 
Replication,  that  the  bill  was  not  for  work  at  law  and 
in  equity;  held,  ill. 


1856. 


\Baj^  then  proposed  to  contend  that  the  agreement 
was  illegal,  but  he  was  not  allowed  to  do  so^  the  objection 
not  being  raised  on  the  demurrer,  or  on  the  Defendant's 
points  for  argument] 

TiNDAL  C.  J.  It  appears  to  me  that  the  third  plea 
is  bad  in  point  of  law.  In  order  to  decide  the  question 
we  must  look  at  the  contract  between  the  parties  and  see 
of  what  nature  it  is.  It  is  a  contract  by  which  the 
Plaintiff  has  purchased  the  Defendant's  horse  for  I5., 
which  has  been  paid  to  and  accepted  by  the  Defendant. 
But  this  contract  is  subject  to  a  condition;  and  one 
question  is,  whether  this  condition  is  a  condition  pre- 
cedent, or  a  condition  subsequent  It  appears  to  me  to 
be  a  condition  subsequent;  namely,  that  if  the  horse 
should  trot  eighteen  miles  in  an  hour  within  one  month 
from  the  date  of  the  purchase,  then  the  Plaintiff  should 
pay  200Z.  for  it  It  is  a  condition  therefore  which  the 
Defendant  should  have  shewn  to  have  been  performed, 
or  that  the  performance  was  prevented  by  the  fault  of 
the  opposite  party.  The  plea  shews  neither.  It  con- 
tains no  allegation  that  the  horse  trotted  eighteen  miles 


(a)  1  New  CasM,  323. 
II  4 
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Mabbiott* 


within  the  hour,  and  that  Nordiff'the  judge  was  satisfied 
with  the  performauce,  but  on  the  contrary  admits  that 
the  trial  took  place,  and  that  Norcliff'  was  not  Satisfied* 
Then,  is  there  any  thing  in  the  plea  to  shew  that  the 
performance  of  the  eighteen  miles  within  the  month 
was  prerented  by  the  Plaintiff*?  Nothing.  He  bad  no 
means  of  compelling  the  reiterated  attendance  of  Not'^ 
diffi  and  it  was  rather  for  the  Defendant,  who  sought  to 
obtain  a  higher  price  by  the  successful  performance  of 
the  horse,  to  procure  the  attendance  of  the  judge. 

The  next  objection  is  on  the  second  plea.  That  plea 
is  informal  in  a  particular  to  which,  as  it  is  not  pointed- 
out  by  the  demurrer,  it  is  now  too  late  to  object  The 
plea  is,  that  at  the  said  trial  in  the  declaration  men- 
tioned the  said  horse  could  and  would  have  trotted 
eighteen  miles  within  one  hour,  but  one  A.  j8.,  then  being 
the  servant  of  the  Plaintifi^  and  who  was  present  at 
the  said  trial,  after  the  commencement  of  the  said  trial 
in  the  declaration  mentioned,  and  during  the  progress 
thereof,  to  wit,  on,  &c,  wrongfully  and  wilfully  as  the 
servant  and  agent  of  the  Plaintiff,  interrupted  the  trotting 
of  the  said  horse,  and  hindered  and  prevented  the  horse 
from  trotting  the  said  eighteen  miles  within  one  hour. 

In  order  to  make  that  a  valid  plea,  the  Defendant 
should  have  alleged  that  the  performance  of  the  eighteen 
miles  was  obstructed  by  the  Plaintiff's  command.  Instead 
of  that  he  merely  says  ^^  the  said  horse  could  and  would 
have  trotted  eighteen  miles  within  one  hour,  but  one 
A*  B.,  being  the  servant  of  the  Plaintiff,  and  who  was 
present  at  the  said  trial,  after  the  commencement  of  the 
said  trial,  and  during  the  progress  thereof^  as  the  ser- 
vant and  agent  of  the  Plaintiff,  interrupted,  &c  Now, 
that  allegation  might  have  been  satisfied  in  proof  merely 
by  shewing  that  the  servant  caused  the  obstruction^ 
although  without  the  command  of  the  Plaintiff.  But  it 
has  been  traversed  by  the  Plaintiff,  who  replies^  that  the 
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said  person  in  the  second  plea  mentioned  or  reTerred  to 
did  not,  as  the  servant  or  agent  of  the  Plaintiffi  interrupt 
the  said  trotting  of  the  said  horse,  or  hinder  or  prevent 
the  horse  from  trotting  the  said  eighteen  miles  within 
one  hour. 

It  seems  to  me  that  if  the  Plaintiff  has  been  misled  in 
following  the  words  of  tlie  plea  in  his  traverse,  it  is  by 
the  Defendant  himself  that  he  has  been  misled.  And 
the  case  is  different  from  that  which  has  been  cited,  for 
there  the  Defendant  put  a  construction  on  his  plea  dif- 
ferent from  the  rule  of  law  with  respect  to  the  subject-- 
matter of  the  plea,  the  taxation  of  an  attorney's  bill ;  and 
it  was  necessary  for  the  Plaintiff  to  reply  in  the  alter* 
native,  because  success  on  either  of  the  alternatives  would 
entitle  him  to  recover. 


18S6. 


Park  J.  concurred. 


Gaselee  J.  According  to  the  argument  urged  for 
the  Defendant,  the  Plaintiff,  notwithstanding  an  actual 
trial  of  the  horsey  was  bound  to  be  ready  for  another 
trial  at  every  moment  ^luring  a  whole  month.  That 
could  never  have  been  the  intention  of  the  parties. 

As  to  the  second  plea,  the  efiect  of  the  allegation  is, 
that  the  servant  of  the  Plaintiff  did,  by  his  commandy 
cause  the  interruption  in  the  trial  of  the  horse;  the 
iissue,  therefore,  is  properly  and  singly  taken,  that  the 
servant  of  the  Plaintiff  did  not  cause  the  interruption 
by  his  command. 

The  objection  to  the  validly  of  the  contract  disclosed 
in  the  declaration  is  not  pointed  out  in  the  demurrer; 
and  as  there  is  a  plea  in  which  the  objection  b  raised, 
it  is  for  a  jury  to  decide^  as  a  matter  of  iact,  whether 
the  bargain  was  a  device  to  dude  the  statute  against 
gaming. 
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B08AKQUBT  J.  I  am  of  the  same  opinion..  The 
Plaintiff  states  in  his  declaration  that  the  horse  ttos 
sold  for  l8.f  with  a  condition  that  the  Plaintiff  should 
pay  SOO/.  for  him  if  he  trotted  eighteen  miles  in  an 
honr  within  a  month. 

It  was  the  interest  of  the  Defendant,  therefore,  to  see 
that  the  trial  should  be  had,  which  might  entitle  him  to 
the  higher  sum ;  so  that  it  lay  on  him  to  procure  the 
attendance  of  the  judge. 

Then,  as  to  the  replication,  it  is  alleged  to  be  double; 
because,  it  is  said,  it  would  have  been  sufficient  for  the 
Plaintiff  to  have  traversed  either  of  the  two  &cts  in-' 
Tolved  in  the  plea,  ^ — that  the  interruption  took  place, 
and  that  it  was  effected  by  the  Plaintiff's  servant ;  but 
unless  the  party  interrupting  were  the  Plaintiff's  servant 
in  that  behalf,  the  plea  was  altogether  insufficient;  and 
as  to  the  interruption,  it  might  have  taken  place,  so  as 
to  render  it  unsafe  for  the  Pbintiff  to  take  a  traverse  on 
that  point 

What  the  Defendant  undertook  to  shew  by  his  plea 
was,  that  the  interruption  was  occasioned  by  a  per^n 
acting  under  the  command  of  the  Plaintiff,  and  of  that 
allegation  the  replication  is  a  proper  traverse. 

Judgment  for  Plaintiff 
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Doe  dem.  Robins  v.  Warwick  Canal  Company.     Jan.  21. 

nPHIS  ejectment  was  brought  to  recover  possession  Under  s  local 

-     of  the  surface  soil  over  a  culvert  belonging  to  the  *^  P'^- 
Warwick  Canal  Company,  who  claimed  to  have  pur-  S^ds  w»e 
chased  the  surface  as  well  as  the  subsoil  many  years  authorised  to 
ago^  under  an  act  of  the  33  G.  3.  (local  and  public)  ^^^^^^^^ 
fi>r  making  and  maintaining  a  navigable  canal  from  convey'' their 
Warwick  to  Birmingham.  1«^^  ^  a 

By  the  twentieth  section  of  that  act  it  is  enacted,  pgny.  guch 
^  That  after  any  parts  of  lands  or  grounds  shall  be  set  "  contracts^ 
out  and  ascertained  for  making  the  said  canal,  re-  ^^^^* 
aervoirs,  basins,  and  other  the  purposes  and  conve-  chai4ea^oon- 
niences  therein-before  mentioned,  it  shall  be  lawful  for  ▼eyu^ces^  and 


eveiy  *  person  or  persons  who  are  or  shall  be  seised,  ^g„  ^  y^ 

possessed  o(  or  interested  in  any  lands  or  heredita^  valid  to  all 

ments  which  shall  be  set  out  and  ascertained  as  afore-  ^^^^  ^^ 

said,'  to  contract  for,  sell,  and  convey  unto  the  said  were  to  be 

company  of  proprietors,   or  to  such  person  or  per-  enrolled  with 

sons  as  they  shall  nominate  and. appoint,  for  the  use  the  peace ^ 

of  the  said  nagivation,  all  or  any  part  of  such  lands  or  and  copies 

hereditaments  which  shall  from  time  to  time  be  set  out  *^f^^  ^  ^^ 

evidence;  and 
and  ascertained  as  aforesaid;''  ''that  all  such  contracts,  upon  payment 

agreements,  sales,  exchanges,  conveyances,  and  assur-  ofthesom 

ances  shall  be  valid  and  effectual  in  law  to  all  intents  ^^^^^Jie'^ 

and  purposes  whatsoever,  any  law  or  statute  to  the  oflanda^sach 

contrary  thereof  in  anywise  notwithstanding ; "  "  and  |"^  77?  ^ 

that  all  such  contracts,  agreements,  sales,  exchanges,  the  canal 

conveyances,  and  assurances  (other  than  those  which  company: 

concern  copyhold  lands  and  tenements,  or  any  purchase  ^  eonveyance 

or  exchange  between  any  such  respective  land-owners),  of  land  under 

so  as  to  be  made  as  aforesaid,  shidl,  at  the  expense  of  ^  ^^  ™!"^ 

be  ui  writing, 
the  said  company  of  proprietors,  be  enrolled  by  die 
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clerks  of  the  peace  of  the  respective  counties  of  Wanmci 
and  Worcester  in  which  such  lands  or  hereditaments 
shall  lie;  and  true  copies  thereof,  signed  by  such  clerks 
of  the  peace  respectively,  shall  be  allowed  to  be  good 
evidence  in  all  courts  whatsoever:"  and  by  sect  27.9 
'^  That  upon  payment  of  such  sum  or  sums  of  money 
or  annual  rent  as  shall  be  contracted  or  agreed  for 
between  the  parties,  or  determined  and  adjusted  by  the 
commissioners,  or  any  five  or  more  of  them,  or  assessed 
by  such  juries  in  manner  respectively  as  aforesaid,  for 
the  purchase  oi^  or  satisfaction  for,   any  messuages, 
lands,  tenements,  or  hereditaments,  as  aforesaid,  to  the 
proprietors  thereof,  or  other  persons  entitled  to  receive 
such  money  or  rent  respectively,  or  legal  tender  thereof 
made  to  such  proprietor  or  proprietors,  or  other  person 
or  persons,  or  to  the  principal  officer  or  officers  of  any 
such  body  politic,  corporate,  or  collegiate,  at  any  time 
after  the  same  shall  have  been  so  agreed  for,  deter^ 
mined,  or  assessed,   or  if  he,  she,  or  they  cannot  be 
found,  or  shall  refuse  to  accept  such  money  or  rent, 
upon  payment  thereof  to  such  person  or  persons  as  the 
said  commissioners,  or  any  five  or  more  of  them,  shall 
by  writing  under  their  hands  appoint,  for  the  use  of, 
and  to  be  paid  upon  demand,  without  fee- or  reward,  to 
such  proprietors  or  persons  respectively  as  aforesaid, 
then  and  in  such   case  such   messuages,    tenements, 
lands,   and  hereditaments  respectively,    and  the  fee- 
simple  and  inheritance  thereof^  shall  from  thenceforth 
be  vested  in  and  become  for  ever  the  sole  property  of 
the  said  company  of  proprietors,  to  and  for  the  pur- 
poses of  this  act,  but  to  or  for  no  other  use  or  purpose 
whatsoeven'* 

At  the  trial  of  the  cause  the  lessor  of  the  Plaintiff  re- 
lied on  a  series  of  alleged  acts  of  ownership,  and  on  the 
absence  of  any  conveyance  in  writing  from  the  original 
owner  of  the  soil  to  the  canal  company. 
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A  verdict  having  been  obtained  for  the  lessor  of  the 
Plaintiff, 

A  rule  nisi  for  a  new  trial  was  obtained  on  the  ground 
that  the  verdict  was  against  the  evidence,  and  that  It  had 
not  been  left  to  the  jury  to  say  whether,  in  the  length  of 
time  which  had  elapsed  since  the  culvert  was  made^  a 
conveyance  in  writing  to  the  Defendants  might  not  be 
presumed.  The  rule  was  this  day  made  absolute  on  the 
ground  that  the  verdict  was  against  the  evidence ;  and 
on  the  subject  of  the  conveyance, 


18S6. 


TiNDAL  C  J.  said,  One  point  for  the  consideration  of 
the  jury  was,  whether  there  had  been  any  valid  contract 
for  the  purchase  of  the  land  by  the  Defendants  under 
the  act  of  parliament  It  appears  to  me  that,  upon  the 
proper  construction  of  that  act,  the  contract  for  the  pur- 
chase of  land  should  be  in  writing,  the  same  as  in  any 
other  case.  It  does  not  follow,  however,  that  it  was  ne- 
cessary for  the  Defendants  to  produce  such  writing.  It 
might  be  presumed  from  the  acts  of  the  parties  and  the 
length  of  time  that  had  elapsed.  But  that  is  a  question 
which  the  jury  should  be  directed  to  consider.  Another 
question  was,  whether  the  lessor  of  the  Plaintiff  had  esta- 
blished an  adverse  possession  for  twenty  years.  The 
first  point  was  not  submitted  to  the  jury ;  the  second  was : 
but  upon  that,  we  are  not  satisfied  with  the  finding,  and^ 
therefore,  there  must  be  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  evidence. 

Park  J.  Under  this  act  of  parliament  the  contract 
for  the  purchase  of  land  should  be  in  writing :  such  a 
contract  in  writing  may  be  presumed,  if  there  be  evi- 
dence to  warrant  the  presumption ;  but  that  is  a  question 
that  should  be  left  to  the  jury. 


Ga8£L£E  J.  concurred. 
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Bo8AVQt7ET  J.  The  contract  reqaired  by  this  act  of 
parliament  in  s.  27.  must  be  such  a  contract  as  is  com- 
petent to  convey  land  by  the  general  law.  When  that 
contract  is  made  in  writing,  it  vests  the  land  in  the  com- 
pany in  perpetui^.  It  may,  indeed,  be  presumed ;  but 
that  is  a  question  for  the  jury. 

Rule  absolute. 


Jan.23.     Ltbons,  Executfix  of  Gardiner,  t;.  Barrow 

and  Another. 


A  metro- 
politan ad- 
miiiiBtration 
of  goods  with- 
in a  peculiar, 
if  not  valid, 
is  at  least 
voidable  only, 
and  not  void. 


nnO  assumpsit  for  money  received  by  the  Defendants 
to  the  use  of  the  Plaintiff  as  executrix  of  J*  G.C. 
Gardiner^ 

The  Defendants,  after  craving  oyer  of  the  Plaintiff's 
letters  testamentary,  by  which  it  appeared  that  admi- 
nistration of  the  deceased's  goods  and  credits  had  been 
granted  to  her  by  the  Prerogatiye  Court  of  Canterbury 
and  the  Prerogative  Court  of  York^  pleaded,  that  before 
and  at  the  time  of  the  death  of  the  said  J.  6.  C  Gardiner^ 
the  Defendants  were^  and  from  thence  hitherto  had  been 
and  still  are^  resident  and  commorant  at  the  parish  of 
SoutkveU  in  the  county  oF  Nottingham^  which  said  parish 
of  Southwell^  during  all  the  time  of  the  said  residence 
and  commorancy  there  of  the  Defendants,  was,  and  sUll 
is  within  the  peculiar  jurisdiction  of  the  chapter  of  the 
collegiate  church  of  the  blessed  Mary  the  Virgin  of 
Southwell  in  the  county  of  Nottingham,  and  out  of  the 
jurisdiction  oF  the  archbishop  of  the  province  of  York: 
that  the  said  sum  of  2000/.  was  received  by  the  D&< 
fendants  after  the  death  of  J,  G.  C.  Gardiner,  from 
certain  persons  carrying  on  the  business  of  an  insurance 
company,  under  the  name  and  style  of  The  Law  Life 
Assurance  Society,  under  and  by  virtue  of  a  certain 
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poliqr  of  assarance  in  writing  theretofore,  and  in  the  1^86« 
lifetime  of  the  said  J.  G.  C.  Gardiner^  to  ^it,  on  the 
10th  of  September  18S1»  caused  by  the  Defendants  to  be 
made:  (here  the  policy  was  set  out  at  length :)  and  the 
Defendants  said,  that  the  Plaintiff  by  averring  the  said 
sum  of  2000/.  to  have  been  received  for  her  use  as 
executrix,  supposed  the  truth  to  be  and  intended  to  say, 
that  the  Defendants  before  and  at  the  death  of  the  said 
J.  G.  C.  GardineTf  held  the  said  policy  for  the  use  of  the 
said  J.  G.  C.  Gardiner ^  which  supposition  the  Defend- 
ants, for  the  purposes  of  that  plea  only,  admitted  to 
be  true,  and  averred  the  &ct  to  have  so  been :  that  the 
said  promise  in  the  declaration  mentioned  was,  not  an 
express  promise  made  by  the  Defendants,  but  a  promise 
intended  by  the  Plaintiff  to  be  implied  by  law  from  the 
receipt  of  the  said  sum  of  20002.  by  the  Defendants,  and 
the  matter  so  supposed  to  be  true  as  aforesaid:  that 
there  was  never  any  contract  between  the  said  society 
and  J.  6.  C  Gardiner^  or  between  the  said  society  and 
the  Plaintiff,  as  executrix  as  aforesaid,  in  respect  of  the 
said  policy  or  the  said  sum  of  2000/.  insured  thereby; 
but  that  the  said  insurance  company  contracted  solely 
with  the  Defendants,  according  to  the  terms  of  the  said 
policy  as  therein-before  stated  and  set  forth :  by  reason 
of  which  several  premises,  the  proving  of  the  said  will 
of  Jl  6.  C  Gardiner 9  and  the  granting  administration  of 
all  and  singular  the  goods  and  chattels  and  credits  of  the 
said  J.  6.  C.  Gardiner,  in  respect  of  the  said  sum  of 
2000/.  so  received  by  the  Defendants,  of  right  belonged 
and  appertained  to  the  said  chapter  of  the  collegiate 
church  aforesaid,  and  not  to  the  said  Archbishop  of 
York  s  and  the  said  letters  testamentary  produced  in 
court  were  void  and  of  no  effect  against  the  Defendants 
in  respect  of  the  said  sum  of  2000/L ;  and  that,  the  D^ 
fendants  were  ready  to  verify. 
Replication.    Tbat  the  said  parish  of  ScuPmdl^  in 
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the  county  of  Nottingham^  in  the  last  plea  mendoned, 
during  all  the  time  of  the  said  residence  and  commo* 
rancy  there  of  the  Defendants,  was  and  still  is  within  the 
jurisdiction  of  the  archbishop  of  the  province  of  York^ 
in  the  same  plea  mentioned ;  and  that,  the  Plaintiff 
prayed  might  be  inquired  of  by  the  country,  &c. 

In  support  of  this  plea  the  Defendants  proved  that, 
in  the  reign  of  Henry  II.,  Pope  Alexander  III., 
by  his  bull,  dated  the  kalends  of  August  1171, 
granted  certain  privileges  to  the  church  of  St.  Mary 
of  Southwell^  amongst  which  was  the  following  compre- 
hensive exemption  :  —  '*  Mhilominus  etiam  presentis 
Script!  decreto  sancimus  ut  Ecclesiae  Praebendarum  et 
oommunionis  ab  omni  jure  et  consuetudine  Episcopal! 
liberae  sint,  penitus  et  immunes,  et  in  iisdem  Ecclesiis 
Tobis  Uoeat  Vicarios  idoneos  absque  aliqufi  contradictione 
instituere,  sicut  Eboracenses  archiepiscopi  et  capitulum 
id  vobis  et  predecessoribus  vestris  permisisse  noscimtur, 
et  in  praesendarum  in  Ecclesii  Eboracensi  et  vestra 
pacific^  observantur." 

On  the  other  hand,  the  registrar  of  the  prerogative 
court  of  Yori  proved  that  the  archbishop  had  granted 
letters  testamentary  in  Southwell,  and  had  inhibited  all 
persons  possessing  ecclesiastical  jurisdiction  within  the 
peculiar  of  Southwell  from  exercising  the  same  pending 
the  archbishop's  primary  visitation.  It  appeared  also 
that  part  of  the  furniture  of  the  deceased  was  at  Thur- 
garton,  out  of  the  peculiar,  and  within  the  diocese  of 
York. 

The  jury  found  for  the  Plaindff,  and  that  the  parish 
oF Southwell  was  within  the  jurisdicdon  of  the  province 
of  York  i  but  the  Defendants  had  leave  to  set  aside  the " 
verdict  and  enter  a  nonsuit  instead,  if  the  Court  should 
be  of  opinion  that  the  Plaintiff's  probate  was  void. 

A  rule  nisi  to  that  effect  was  accordingly  obtained, 
OD  the  ground  that  the  rule  requiring  a  prerogative 
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probate,  where  there  are  bona  notabilia  in  several  dio-  1886. 
oeses,  does  not  apply  to  cases  where  there  are  bona 
notabilia  in  one  or  more  dioceses,  and  also  in  a  peculiar; 
Price  v.  Simpson  (a).  The  testator  there,  died,  leaving 
leaseholds  in  the  diocese  of  Yorh  and  others  in  a  pecu- 
liar in  the  same  diocese :  it  was  moved  whether  admi- 
nistration durante  minore  estate  of  the  executrix  should 
be  granted,  both  by  the  ordinary  of  the  diocese  and  the 
officer  of  the  peculiar,  or  a  grant  be  obtained  in  the 
Prerogative  Court;  and  it  was  resolved,  that  there 
should  be  two  letters  of  administration  granted ;  for  the 
archbishop  should  not  have  any  prerogative  in  the 
peculiar,  because  it  was  first  derived  out  of  the  juris- 
diction. 

The  ninety-second  canon  of  1603  was  also  referred 
to;  and  1  Roll.  Abr.  Executor,  909. 

Wilde  and  Adams,  Serjts.,  with  Hill  and  Humfrejf^ 
shewed  cause.  The  Archbishop  of  York  had  authority 
to  grant  administration  within  the  peculiar ;  if  it  were 
otherwise  great  inconvenience  might  ensue;  where  a  tes- 
tator's property  is  much  dispersed,  an  executor  might  be 
compelled  to  take  out  a  great  number  of  administrations; 
or,  in  case  of  an  inhibition,  might,  during  the  continuance 
of  the  inhibition,  be  precluded  from  administering  at  alL 

But  at  all  events  the  archbishop's  administration  was 
voidable  only  by  sentence  in  the  Ecclesiastical  Court, 
and  not  absblutely  void  ;  Marriott  v.  Marriott,  {b)  The 
case  of  Price  v.  Simpson,  even  as  reported  by  Croke,  only 
shews  that  two  administrations  should  be  taken  out,  not 
that  the  archbishop's  is  void ;  but  in  the  reports  of  the 
same  case  by  Lord  Coke  (c),  and  Anderson  {d%  there  is  no 
mention  of  any  decision  upon  the  point  of  a  double  ad- 

(a)  Cro.Eliaf.7i9.  (c)  5  Rep.  30a.   {Prince'e 

h)  lStr.671.  ofljc). 

^d)  2  And.  132. 
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ministration.  And  OnmfrCi  Dig.  AdminiOrator^  B.  2, 
lays  it  down,  <*  If  a  man  die  intestate,  having  goods  in 
a  peculiar,  and  also  in  a  diocese,  within  the  same  pro- 
vince, administration  shall  not  be  granted  by  the  arch- 
bishop, but  by  the  bishop  for  the  goods  in  his  diocese^ 
and  by  the  judge  of  the  peculiar  for  the  goods  there ; 
yet  if  the  metropolitan  grant  administration,  when  it 
does  not  belong  to  him,  it  is  not  void,  but  only  void- 
able." 

A  peculiar  has  for  some  purposes  a  jurisdiction  of  its 
own,  but  not  higher  than  that  of  a  see ;  the  case  there- 
fore of  bona  notabilia  in  a  peculiar  and  a  diocese  falls 
within  the  same  principle  as  that  of  bona  notabilia  in  two 
dioceses.  In  Parham  v.  Tempter  (a)  Sir  Jl  Nichdl  says, 
**  The  very  term  <  peculiar,'  ex  vi  termini^  supposes  an 
exemption  from  ordinary  jurisdiction.  And  Ayliffe  in 
his  Parergon  Juris  heads  his  chapter  '  Of  peculiar  or 
exempt  jurisdictions,'  as  if  these  were  synonymous  terms. 
He  goes  on  to  say,  <  Peculiars  are  called  exempt  juris- 
dictions ;  not  because  they  are  under  no  ordinary,  but 
because  they  are  not  under  the  ordinary  of  the  diocese, 
but  have  one  of  their  own.'  And  so  Gibson  in  his  Codex^ 
and  Godolphin  also,  though  they  treat  the  subject  more 
at  large,  draw  the  same  conclusion.  There  are,  how- 
ever, different  sorts  of  peculiars ;  and  they  have  different 
rights  belonging  to  them,  which  must  be  regulated 
either  by  the  nature  of  the  peculiar  itself,  or  by  ancient 
usage.  There  are  some  more  highly  exempt  than  others) 
I  mean  royal  peculiars,  which  were  anciently  exempt  from 
the  jurisdiction,  not  only  of  the  diocesan  but,  of  the  arch- 
bishop also,  and  which  were  immediately  subordinate  to 
the  see  of  Rome.  By  the  statute  of  King  Henry  VIII. 
as  already  stated,  these  were  placed  immediately  under 
the  jurisdiction  of  the  crown ;  and  all  appeals  from  them 


(a)  3  Pftti/tffior0,  223. 
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lie  directly  to  his  majesty  in  the  High  Coart  of  Dele-  1836. 
gates.  But  the  more  common  sort  of  peculiars  are  those 
in  which  the  bishop  has  no  concurrency  of  jurisdiction, 
and  are  exempt  from  his  visitation.  These  have  their 
appeals  directly  to  the  archbishop,  and  not  to  the  dio- 
cesan within  the  circle  of  whose  diocese  they  are  locally 
situated.  There  is  a  third  deaeription  of  peculiars  which 
are  still  subject  to  the  bishop's  visitation,  and  being  so 
are  still  liable  to  his  superintendence  and  jurisdiction. 
Wood  in  his  Institute  mentions  these.  He  says,  '  These 
the  bishop  visits  at  his  first  and  at  his  triennial  visita- 
tions.' Here  the  appeal  lies  from  the  peculiar  to  the 
diocesan ;  but  the  right  of  appeal  and  the  right  of  visi- 
tation seem  almost  necessarily  to  go  together." 

As  to  the  canons, — According  to  Middleton  v.  Crqfis{a) 
the  canons  of  1603  not  having  been  confirmed  by  par- 
liament do  not,  prqprio  vigore,  bind  the  laity.  The  case 
in  1  SoU.  Ab.  tit.  Executor^  909.,  relating  to  bona  noton 
biliaj  is  of  little  authority;  Bidle  himself  expressing  his 
doubt  in  the  place  cited;  and  nothing  to  the  same  effect 
being  found  in  the  report  of  the  same  case,  Nedham^s 
case,  8  Bep^  268.  But  it  was  resolved  in  Nedham's 
case,  *^  Forasmuch  as  the  defendant  had  not  shewed 
in  his  bar,  that  the  intestate  had  bona  notabUia  in 
certain,  for  this  cause  it  shall  be  taken  that  the  adminis- 
tration was  granted  where  the  intestate  had  not  bona 
notabilia  in  several  dioceses ;  yet  it  was  agreed  that  such 
administration  was  not  void,  but  voidable,  as  it  was 
adjudged  in  Hugh  Ver^s  case.'' 

Spankie  Seijt  and  Amos,  in  support  of  the  rule.  It  is 
clear  from  Price  v.  Simpson^  Com.  Dig.  Administrator, 
B.  2.  and  Vin.  Abr.  Executor,  F.,  that  administration 

(a)  2Jefc.653.  659. 
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clSS6.  should  have  been  taken  out  in  the  peculiar.  And  Gib- 
son says,  ( 1  Gibs.  Cod.  BBS.),  **  Where  one  dies  pos- 
sessed of  goods  in  the  diocese  of  an  archbishop,  and  in  a 
peculiar  of  the  same  diocese,  as  it  was  in  the  case  of 
Price  T.  Singwm,  here  also  the  Court  declared  that 
there  were  to  be  two  several  administrations;  and  that 
the  archbishop  could  have  no  prerogative,  because  the 
peculiar  was  first  derived  out  of  his  jurisdiction."  To 
the  same  efiect  is  Toller  on  Executors^  p.  52.  And  the 
prerogative  administration,  standing  alone,  is  not  void- 
able merely,  but  void.  For,  according  to  Price  v. 
Simpson^  the  archbishop  has  no  prerogative  in  the  pecu- 
liar; and  an  administration  granted  by  one  who  has  no 
jurisdiction  is  altogether  without  effect  The  reason 
why  in  this  respect  the  case  of  the  peculiar  differs  from  that 
of  a  diocese  is,  that  the  peculiar  having  been  specifically 
exempted  from  the  province  of  the  archbishop,  he  is 
precluded  from  saying  that  it  stands  in  the  same  predi- 
cament as  an  ordinary  diocese.  Therefore,  according 
to  Jones  V.  Jones  (a),  the  appeal  from  a  peculiar  passes 
over  the  archbishop.  In  Smithmck  v.  Bingham  (b) 
Ant  excepcon  fuit  prise  que  le  pi'  luy  entitle  al  u  term 
p'  ans  p'  un  administracon  prist  del  archevesq'  de  Can- 
terbury, et  n'allege  que  I'intestate  ad  biens  en  divers 
diocesses :  et  unc'  auri  bone,  quia  n'appiert  as  justices 
s'il  avoit  ou  nemy :  mais  s'il  ust  appear  al  eur  ils  pris- 
terant  cleare  que  Tadmintstracdn  p'  I'archivesq'  ust  estre 
void  si  I'intestate  n'avoit  biens  en  divers  diocesses. 

In  Parham  v.  Templer^  Gibson  is  inaccurately  cited ;  for 
he  (^ves  full  credit  to  Cr6ki%  report  of  Price  v.  Simpson. 
As  to  the  inhibition,  it  only  enjoins  the  peculiar  to  for- 
bear to  do  anything  to  the  prejudice  of  the  archbishop's 
visitation;  and  though  it  is  the  practice  to  forbear 
granting  administrations  during  an  inhibition,  it  does  not 

,     (a)  Hob.lSS,  (b)  Moort,69i. 
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follow  that  the  peculiar  has,  at  that  period,  no  authorily        1S86. 
to  grant  them. 

TiNDAL  C.  X  The  question  reserved  for  our  con* 
sideration  is,  whether  on  the  pleadings  or  evidence  in  the 
cause,  the  letters  testamentary  on  which  the  Plaindfi 
sue  are  void  or  voidable.  If  they  are  void,  a  court  of 
common  law  must  notice  the  defect  in  the  PlaintifiB* 
title,  and  declare  that  a  party  who  comes  clothed  with 
such  defective  tide,  cannot  recover.  If  they  are  voidable, 
the  Plaintiffs'  title  in  a  court  of  law  is  good,  until  re- 
pealed by  some  ecclesiastical  authority. 

The  administration  in  the  present  instance  is,  in  fiict, 
a  metropolitan  administration  of  the  province  of  the 
Archbishop  of  York;  and  the  objection  is,  that  as  the 
deceased  had  effects  within  the  peculiar  of  SoutkneU  as 
well  as  within  the  diocese  of  York^  administradon  should 
have  been  obtained  as  well  from  the  peculiar  jurisdiction 
as  from  the  province  of  York.  Now,  until  the  authority 
which  grants  administration  is  impugned,  this  court  is 
bound  to  give  it  credence.  But  the  case  of  Price  v. 
Simpson  is  relied  on  in  support  of  this  objection.  That 
case  as  reported  in  5  Btp.  SO.  a.  decides  that  an  admi* 
nistrator  durante  minore  atate  could  not  sell  a  term 
of  the  deceased.  So  also,  as  reported  in  Anderson^ 
<<que  infant  fuit  fait  executor;  et  entre  auters,  leses 
devises  a  luy;  etadministracion,  durante  minore  estate 
dell  infant,  est  commit  a  un  que  vende  et  alien  les  leses. 
Et  fuit  agre  per  les  justices,  que  le  administrator  ne  poit 
vende  les  leses  sinon  que  fuit  sur  cause  reasonable 
movant." 

The  only  report  which  alludes  to  the  effect  of  a  prero- 
gative administration  where  there  are  effects  in  a  peculiar 
as  well  as  in  a  diocese  is  the  case  in  Cro.  Eliz.  Accord- 
ing to  that  report,  Jackson  being  lessee  for  years  by  se- 
veral leases  of  divers  lands,  some  of  them  in  the  diocese  of 
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1886*  Yarij  some  in  another  peculiar  within  the  same  diooesey 
devised  all  those  leases  to  his  son  and  made  his  daughter 
within  age  his  executrix.  The  mother  took  adminis- 
tration durante  tninore  atate  of  the  executrix  in  the 
peculiar  where  the  testator  died,  ad  commodum  H  pr<H 
^ficuum  executricis.  The  administratrix  granted  that 
term,  durante  minore  estate  of  the  executrix,  to  the 
Plaintifi;  The  question  to  be  decided  was,  whether  this 
grant  was  good  or  not;  and  the  first  resolution  disposes 
of  the  case ;  for  the  Court  says,  that  it  was  not  good ; 
for  such  an  administrator  hath  but  a  special  property, 
adprqficuum  exeaUoris,  but  not  a  general  property,  as 
another  executor  or  administrator  hath ;  and,  therefore, 
his  sale  of  goods,  unless  they  be  bona  peritura,  or  it  be 
for  necessity,  for  Uie  payment  of  debts  which  he  is 
chargeable  to  pay,  shall  not  bind ;  but  he  may  sue  and 
be  sued ;  and  yet  his  authority  is  but  a  limited  authority ; 
and,  therefore,  like  as  if  letters  ad  colligendum  bona  de* 
Jvncti  were  granted  to  one,  there  he  may  sell  bona  pe^ 
ritura  ;  as  fruit,  or  the  like. 

By  that  resolution,  therefore,  the  case  was  at  an  end. 
The  Court  then  proceeds  to  the  determination  of  other 
points :  but  it  is  a  common  observation  that  dicta  upon 
questions  not  in  issue  in  the  cause,  are  not  entitled  to  the 
same  respect  as  decisions  upon  the  point  in  dispute. 
The  second  resolution  is,  <'  that  an  executor  at  the  age 
of  eighteen  years  may  assent."  The  third,  '^that  there 
should  be  two  letters  of  administration  granted;  for  the 
archbishop  shall  not  have  any  prerogative  here;  because 
this  peculiar  was  first  derived  out  of  his  jurisdiction." 
But  when  we  come  to  examine  the  same  case  in  5  Rep. 
Lord  Coke  says,  three  points  were  ruled:  the  first, 
<<  that  an  administrator  durante  minore  atate  can  not 
sell  any  of  the  goods  of  the  deceased,  unless  it  be  of  ne- 
cessity for  payment  of  debts,  or  bonaperitura ;  "  the  se- 
cond, ^'  such  administration  doth  cease  at  the  infant's 
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age  of  seventeen ; "  and  the  third,  which  he  introduces  1836. 
thus,  —  ^^  and  in  this  case  U  was  said  —  that  judgment 
was  given  in  the  King's  Bench,  PaschtB  22  Eliz.^  be- 
tween Vere  and  JefferieSy  that  where  one  hath  goods  only 
in  an  inferior  diocese,  yet  the  metropolitan  of  the  same 
province  pretending  that  he  had  bona  notabilia  in  divers 
dioceses,  committed  administration,  this  administration 
is  not  void,  but  voidable  by  sentence ;  because  the  me- 
tropolitan hath  jurisdiction  over  all  the  dioceses  in  his 
province;  and,  therefore,  it  cannot  be  void  but  void* 
able  by  sentence ;  but  if  an  ordinary  of  a  diocese  com- 
mits administration  of  goods,  when  the  party  hath  bona 
notabilia  in  sundry  dioceses,  such  administration  is 
merely  void,  as  well  as  to  goods  within  his  own  diocese 
as  elsewhere,  because  he  can  by  no  means  have  juris- 
diction of  the  cause."  The  third  resolution,  therefore, 
is  no  more  than  what  the  common  law  prescribes,  that 
where  there  are  any  effects  within  the  province,  a  prero- 
gative administration  is  valid  until  repealed ;  whereas  a 
diocesan  administration,  where  there  are  effects  in  two  dio- 
ceses, is  void  upon  the  face  of  it  And  the  same  position 
is  laid  down  in  Comyn's  Digest^  Administrator^  B.  2. 

The  utmost  effect,  therefore,  of  the  case  of  Price  v. 
Simpson  is,  that  there  are  cases  in  which  the  archbishop 
ought  not  to  grant  administration;  leaving  such  cases 
open  to  the  question,  whether  his  administration  is  void 
or  voidable.  If  the  authority  were  doubtful  only,  the 
court  should  look  to  the  practice,  to  see  whether  it  is 
newly  assumed  or  has  been  exercised  before*  It  is  in 
evidence  here  that  inhibitions  have  been  issued  by  the 
archbishop  in  respect  of  the  peculiar  of  Southwell :  there 
must,  therefore,  have  been  5om^  jurisdiction  of  a  higher 
order  than  that  of  the  peculiar,  exercised  over  it  by  the 
archbishop;  and  as  nothing  has  been' brought  forward 
which  tends  to  shew  that  the  administration  granted  by 
him  is  void,  the  rule  must  be  ischarged. 
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1#96*  Park  J.  The  single  question  we  are  called  on  to  decide 

is,  whether  this  administration  is  void  or  voidable.  The 
only  case  cited  to  prove  it  void  is  Price  v.  Simpson  as 
reported  in  Croke  EUzcUfeih.  But  looking  at  the  reports 
of  the  same  case  by  Lord  Coke  and  Anderson^  we  find 
that  no  such  point  is  alluded  to;  which  is  the  more 
singular,  inasmuch  as  Lord  Coke  refers  to  the  case  of 
Vere  v.  Jefferies  decided  twenty  years  before,  in  which 
the  distinction  is  made  between  an  administration  granted 
by  an  archbishop  in  any  part  of  his  province^  and  one 
granted  by  a  bishop  out  of  his  diocese;  upon  which 
Lord  Coke  observes,  *'  That  where  one  hath  goods  only 
in  an  inferior  diocese,  yet  the  metropolitan  of  the  same 
province  pretending  that  he  had  bona  notabilia  in  divers 
dioceses,  committed  administration,  this  administration 
is  not  void,  but  voidable  by  sentence,  because  the  metro- 
politan hath  jurisdiction  over  all  the  dioceses  in  his 
province ;  and  therefore  it  cannot  be  void,  but  voidable 
by  sentence ;  but  if  an  ordinary  of  a  diocese  commits 
administration  of  goods,  when  the  party  hath  bona 
notabilia  in  sundry  dioceses,  such  administration  is 
merely  void,  as  well  as  to  goods  within  his  own  diocese 
as  elsewhere ;  because  he  can  by  no  means  have  juris- 
diction over  the  cause/'  NedhanCs  case  {a)  is  also  a 
decision  to  the  same  effect  Those  authorities  are  so 
strong  in  opposition  to  the  dictum  in  Cro.  Eliz.  that  we 
cannot  yield  to  it.  After  the  judgment  of  Sir  J.  NickoU^ 
I  cannot  say  this  is  a  bad  administration ;  and  the  issuing 
of  the  inhibition  by  the  archbishop  is  a  strong  tact  to 
shew  that  he  had  jurisdiction  to  grant  it. 

Oaselee  J.  concurred. 

BosANQUET  J.     The  question  is,  not,  whether  two 
dministrations  might  have  been  or  ought  to  have  been 

(a)  8  224).  268. 
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granted  in  this  case,  but  whether  or  not  the  prerogative 
administration  which  has  been  granted,  is  void ;  and  no 
authority  has  been  cited  to  establish  that  proposition ; 
for  the  report  of  Price  v.  Simpson  in  Cro.  Eliz.  only  says 
that  two  administrations  should  be  granted,  not  that  the 
prerogative  administration  is  void.    And  that  point  is 
not  to  be  found  in  the  other  two  books,  Lord  Cote 
and  jlnderson.    In  the  case  in  Moore^  the  administration 
which  was  the  object  of  discussion,  was  held  good,  but 
the  Court  added,  that  if  it  had  appeared  to  them,  they 
would  have  taken  it  as  dear,  that  the  administration  of 
the  archbishop  would  have  been  void  if  the  intestate  had 
not  goods  in  two  dioceses :  that  is  merely  a  dictum^  and 
is  contrary  to  the  decision  in  Vere  v.  Jeffiries.    In  what 
degree  the  jurisdiction  of  a  peculiar  resembles  that  of  a 
bishop  within  his  diocese  I  do  not  say ;  but  each  greatly 
resembles  the  other :  both  have  their  own  ordinary,  and 
the  archbishop  has  a  right  to  inhibit  both.     So  that 
without  saying  that  there  might  not  have  been,  or  ought 
not  to  have  been,  two  administrations  in  this  case,  I 
think  there  is  no  pretence  for  setting  aside  this  verdict 
on  the  ground  that  the  prerogative  administration  was 
void. 

Rule  discharged. 
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Doe  dem.  Milburn  v.  Edgar. 


1.  £;jectmeiit  HPHE  lessor  of  the  Plaintiff  sought  by  thb  ejectment 
_iL^^°T?  to  recover   two  pieces   of  land  in  the  parish  of 

Uphill^  which  had  been  assigned  to  him  under  the  com- 
pulsory clauses  of  the  Lords'  Act,  32  G.  2.  c.  28.  ss.  16. 
17.>  by  Simon  Payne^  a  prisoner  for  debt. 

At  the  trial  before  Coleridge  J.,  last  Bridgewater  assizes, 
it  was  proved,  that  the  land  in  question  accrued  to  Payne 
as  his  allotment  under  an  inclosure  of  the  waste  lands 
of  Uphill^  by  virtue  of  a  local  act,  53  G.  3.  c.  cii.  s.  22. : 
That  at  the  time  of  the  inclosure,  in  1813,  one  Gegg^ 
under  whom  the  Defendant  claimed,  was  put  in  posses- 
sion of  the  allotment  in  question,  by  virtue  of  a  written 
authority  addressed  by  Payne  to  the  commissioners  under 

inclosure  act,    ^y^^  Inclosure  Act,  in  the  following  terms :  —  "I  direct 
which  pro-  .  . 

you  to  put  Gegg  in  possession  of  the  two  allotments 

made  in  respect  of  the  premises  belonging  to  me :" 

That  Ge^  paid  P^^n^  200/.  about  the  time  this  docu- 
ment was  delivered  to  him ;  200/.  more  when  he  entered 
on  the  land ;  and  interest  on  400/.  from  1813  to  1826 : 

That  in  1831  Payne^  then  a  prisoner  in  \^q  Fleety 
assigned  all  his  property  to  the  lessor  of  the  Plaintiff  in 
the  manner  above  stated.  And  in  his  schedule  he  stated 
that  Gegg  owed  him  800/.  for  lands  sold.  G^g^,  who 
was  called  as  a  witness,  stated  that  there  had  been  no 
conveyance.  The  defendant,  upon  demand,  had  refused 
to  deliver  up  possession. 


whom  De- 
fendant 
claimed,  was 
let  into  pos- 
session 
twenty-two 
years  before 
action 
brought,  by 
virtue  of  a 
contract  with 
P.  for  the 
purchase  of 
a(i  allotment 
accruing  to 
F,  under  an 


vided  ^at  a 
purchaser  let 
intopoflses- 
sion  of  an 
allotment, 
should  have 
the  same 
rights  as  the 
vendor.     O. 
paid  interest 
on  a  portion 
of  the  pur- 
chase-money 
for  some 
years,  but 
never  com- 


pleted the 

purchase :  Held,  that  even  after  a  lapse  of  twenty  years,  his  possession  was  not 

adverse  to  F.'%  title. 

2.  Held  also,  that  it  did  not  lie  in  the  mouth  of  G,,  or  any  claiming  under 
him,  to  raise  as  an  objection  to  P.'s  title,  that  the  Commissioners  of  Indosure 
had  made  no  formal  award. 


£l>«AS. 
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Upon  this  evidence  it  was  left  to  the  jury  to  say,  wh^        1856. 

ther  the  sale  to  G^  had  ever  been  completed,  and  a       

verdict  having  been  found  for  the  lessor  of  plaintifl^  ^* 

Erie,  in  Michaelmas  term,  pursuant  to  leave  reserved  at  «. 

the  trial,  obtained  a  rule  nisi  for  setting  aside  the  verdict 
and  entering  a  nonsuit  instead,  on  the  ground  of  alleged 
defects  in  the  assignment  under  the  Lords'  Act ;  and  also 
for  a  new  trial,  on  the  ground  that  the  Defendant  had 
established  a  twenty  years'  adverse  possession,  and  that 
there  had  been  no  evidence  of  any  award  by  the  Com- 
missioners of  Inclosure  conferring  title  on  Payne  to  the 
allotments  of  which  Gegg  was  put  in  possession. 

The  question  as  to  the  validity  of  the  assignment  was 
decided  last  term  (see  ante^  p.  391.);  but  the  other  two 
points,  in  the  expectation  that  they  would  be  settled  by 
arbitration,  were  not  discussed.  The  attempt  at  arbitra- 
tion having  failed. 

Grander  and  Ball  now  shewed  cause.  The  lessor  of 
the  Plaintiff  claiming  under  Payne^  and  the  Defendant 
under  Gegg^  the  case  is  the  same  as  if  this  were  an  eject- 
ment by  Payne  against  Gegg.  And  as  between  Payne 
and  G^gg:  there  has  been  no  adverse  possession,  —  for 
Gegg  was  let  in  under  an  agreement  for  a  sale,  and  the 
sale  was  never  completed  :  he  was,  therefore,  tenant  at 
will  to  Payne^  and  liable  to  be  turned  out  on  demand  of 
possession ;  Right  dem,  Lewis  v.  Beard  (iz),  Doe  dem. 
Newby  V.  Jackson  (i),  Doe  v.  Miller  (c\  His  interest 
was  in  the  nature  of  that  of  a  mortgagor  continuing  in 
possession ;  and  in  Hall  v.  Doe  dem.  Surtees  (d),  where 
premises  were  mortgaged  in  fee,  with  a  proviso  for  re- 
conveyance if  the  principal  were  not  paid  on  a  given 
day,  and  in  the  mean  tim^  that  the  mortgagor  should 
continue  in  possession,   upon  special  verdict,   it  was 

(a)  IS  East,  210.  (c)  5  Car.  ^  P.  595. 

(b)  IB.^C.  448.  (d)  5  M.  Si  Aid.  68?. 
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1886.  found  that  the  principal  was  not  paid  on  the  given  day, 
but  that  the  mortgagor  continued  in  possession ;  there 
was  no  finding  by  the  jury  either  that  interest  had  or  had 
not  been  paid  by  the  mortgagor;  and  it  was  held,  that, 
upon  that  finding,  it  must  be  taken,  that  the  occupation 
was  by  the  permission  of  the  mortgagee,  and,  conse- 
quently, that  although  more  than  twenty  years  had 
eJapsed  since  default  in  payment  of  the  money,  still  the 
mortgagee  was  not  barred  by  the  statute  of  limitations. 

As  to  the  objection  on  the  want  of  an  award  by  the 
Commissioners  oF  Inclosure,  the  Inclosure  Act,  S3  G.  3. 
c.  cii.,  authorises  the  commissioners  to  deliver  posession 
of  allotments  to  the  parties  interested;  by  5.22.  such 
possession  shall  be  kept  by  the  party  entitled  notwith- 
standing the  award  of  the  commissioners  shall  not  have 
been  made :  and  by  s.  2S.  a  party  who  has  agreed  to 
purchase,  shall,  if  let  into  possession,  have  the  same 
rights  as  the  vendor. 

Erie  and  Barstam  in  support  of  the  rule.  Taking 
this  as  the  case  of  an  ordinary  freehold,  Gegg  was  let 
into  possession  as  vendee,  and  after  the  lapse  of  twenty 
years  his  possession  became  adverse  to  the  title  of  the 
vendor.  Within  the  twenty  years  it  might  have  been 
open  to  the  vendor  to  question  the  finality  of  the  trans- 
fer, but  at  the  end  of  that  period  he  is  barred.  The 
lapse  of  time  remedies  any  imperfection  in  the  vendee's 
title.  He  is  in  the  condition  of  a  feoffee  who  has  been 
let  into  possession  without  livery  of  seisin:  within  twenty 
years  the  feoffor,  perhaps,  might  take  advantage  of  that 
omission,  but  after  twenty  years  he  could  not  sustain  an 
ejectment.  In  Bight  dem.  Lewis  v.  Beardj  and  Doe  detu. 
Newln/  V.  Jackson^  the  ejectment  was  brought  within 
twenty  years.  And  in  Sugd.  Vend.  4*  Pur.^  p.  231. 
(7th  ed.),  it  is  said,  that  a  party  who  comes  in  under  an 
agreement  for  a  purchase  is  not  a  tenant  to  the  vendor. 
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Bat,  secondlji  Payne  had  no  legal  tide  to  convey.  1836* 
For  the  property  claimed  was  an  allotment  under,  an 
inclosiire  act;  there  is  no  evidence  of  the  Commissioners 
oflnclosure  having  made  any  award;  and,  before  award, 
no  interest  vests  in  the  allottee.  In  Farrar  v.  Bil' 
ling  {a\  it  was  held,  that  by  the  General  Inclosure  Act 
the  legal  title  to  an  allotment  was  not  acquired  until 
the  execution  and  publication  of  the  commissioners* 
award.  So,  in  Ellis  v.  Amison  {b\  by  an  inclosure 
act  it  was  enacted,  that  the  commissioners  should  set 
out,  allot,  and  award  certain  portions  of  lands  out  of 
the  commons  to  be  inclosed,  unto  the  impropriate 
rectors  and  curate,  in  lieu  of  all  great  and  vicarial 
tithes;  and  the  commissioners  were  required  to  distin- 
guish by  their  award  the  several  allotments  to  the  im- 
propriate rectors  and  curate  respectively,  and  the  same 
allotments  were  thereby  declared  to  be  in  full  satisiiicdoa 
and  discharge  of  all  tithes;  it  was  held,  under  that  act, 
that  the  dthes  were  not  extinguished  until  die  commis- 
sioners made  their  award.  To  the  same  effect  is  Cane 
V.  Baldwin,  {c) 

Supposing,  however,  Payne  to  have  taken  the  legal 
dde  under  the  Inclosure  Act,  without  any  award,  then, 
by  the  twenty-third  section  of  the  act,  Geggf,  upon  being 
put  into  possession  as  vendee,  had  the  same  right  as  the 
vendor,  and  having  held  that  for  twenty  years  cannot 
now  be  dispossessed. 

TiNDAL  C.  J.  I  see  no  reason  for  entering  a  nonsuit 
in  this  cause,  or  for  granting  a  new  trial. 

The  application  has  rested  on  two  grounds;  First, 
the  rule  of  law  as  applicable  to  the  land,  supposing  it 
to  have  been  freehold.    Secondly,  on  the  peculiar  nature 

(a)  ZB.^Ald.  171.  (o)  1  Siarlu  N.  P.  C.  65. 

lb)  5B.&Ald.4i7. 
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18S6. 
Dob  dem. 

MlUMBXf 


of  this  property  us  an  allotmenl  under  an  indosure 
act 

I  will  consider  the  question  as  if  Payne  were  the 
lessor  of  the  Plaintiff,  and  Gegg  the  Defendant.  For 
if  MUbum  claims  under  Paynes  and  Edgar  under  Gegg^ 
their  rights  are  in  effect  the  same  as  those  of  Payne 
and  Gegg. 

It  is  contended  that  the  lessor  of  the  Plaintiff  cannot 
recover  where  there  has  been  an  adverse  possession  for 
twenty  years;  and  the  question  is,  whether  such  ad- 
verse possession  has  been  made  out  here. 

It  appeared  upon  the  evidence  at  the  trial,  that  Gegg 
wm  let  into  possession  in  1814,  under  an  authority 
addressed  to  the  Commissioners  of  Inclosure,  and  signed 
by  [Pffyn^,  in  consequence  of  Payne^s  permission  and 
direction  as  upon  a  contract  of  sale.  If  Gegg  had  been 
let  in  simply  as  purchaser,  he  might  seem  to  have  an 
interest  distinct  from  the  vendor;  but  it  appeared  that 
a  large  proportion  of  the  purchase-money  was  not  paid 
at  the  time,  and  it  was  left  to  the  jury  to  find  whether 
the  purchase  had  been  completed  or  not  When  it  ap- 
peared that  one  sum  was  paid  at  the  time  the  purchaser 
was  let  into  possession,  a  second  sum  some  years  after- 
wards, and  that  interest  corresponding  with  the  amount 
continuing  unsettled  was  paid  down  to  the  year  1826, 
what  inference  could  the  jury  draw  but  that  Gegg  was 
let  into  possession  under  a  contract  for  a  purchase  which 
was  never  finally  completed  ? 

It  has  not  been  contended  that,  under  such  circum- 
stances, Payne  himself  might  not  have  ejected  Gegg 
within  twenty  years;  and  I  want  to  see  how  his  posses- 
sion could  be  deemed  adverse,  unless  it  could  be  shewn 
he  refused  to  quit  after  notice,  or  refused  to  pay  in- 
terest 

The  case  has  been  likened  to  that  of  a  feoffment 
without  livery  of  seisin ;  and  it  has  been  urged  thi^t  if  a 
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party  who  is  let  into  possession  under  a  feoffment  with- 
out livery,  remain  in  possession  twenty  years,  the  whole 
period  must  be  deemed  an  adverse  possession  on  which 
he  may  maintain  his  right.  But  Littleton^  s.  70.,  says, 
^<  If  a  man  make  a  deed  of  feoffment  to  another  of  cer- 
tain lands,  and  delivereth  to  him  the  deed,  but  not 
livery  of  seisin,  in  this  case,  he  to  whom  the  deed  is 
made,  may  enter  into  the  land,  and  hold  and  occupy  it 
at  the  will  of  him  who  made  the  deed,  because  it  b 
proved  by  the  words  of  the  deed,  that  it  is  his  will  that 
the  other  should  have  the  land ;  but  he  who  made  the 
deed  may  put  him  out  when  it  pleaseth  him."  And 
Lord  Coke^  in  his  commentary  on  the  passage,  says, 
*^  It  appeareth  that,  if  the  feoffee  doth  enter,  he  is  tenant 
at  will,  because  he  entereth  by  the  consent  of  the 
feoffor."  That  instance,  therefore,  makes  against,  not 
for,  the  Defendant.  Here  he  was  let  into  possession  by 
consent  of  the  owner  of  the  land,  and  the  continued 
payment  of  interest  imports  that  he  remained  there  only 
with  the  owner's  permission. 

But,  then,  it  is  contended,  we  may  view  the  case^  not 
as  the  ordinary  case  of  a  claim  to  the  freehold,  but 
under  the  peculiar  circumstance  of  its  being  an  allot- 
ment under  an  inclosure  act. 

The  authority  given  to  the  commissioners  was  to  put 
Gegg  in  possession ;  according  to  the  language  of  that 
authority,  the  allotment  must  have  been  made  before. 
Now,  under  the  twenty-third  section  of  the  act,  a  party, 
who  has  agreed  to  purchase,  shall,  if  let  into  possession, 
have  the  same  rights  as  the  vendor ;  and  it  is  said  that, 
as  no  award  had  been  made  by  which  the  property 
was  given  to  Poyn^,  he  can  now  have  no  tide  to  recover 
in  ejectment. 

To  which  the  first  answer  is  this,  that,  if  this  argu- 
ment be  well  founded,  it  was  as  strong  at  the  end  of  a 
fortnight  as  at  the  end  of  twenty  years ;  and  yet  no  one 
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could  contend  that  the  vendor  might  not,  at  that  time, 
have  turned  Gegg  out  of  possession. 

Again,  if  it  be  established  that  Gegg  was  let  in  under 
"    tk  the  authority  of  Payne^  it  does  not  lie  in  Geg^s  mouth 

^'^^*'  to  say  that  Payne  had  no  title.  He  must  stand  or  fall  by 
the  title  of  the  party  under  whom  he  obtained  posses- 
sion; and  the  twenty-third  section  of  the  act  ?ras 
inserted  with  a  different  view;  not  to  raise  questions 
between  the  vendor  and  vendee,  but  that  the  vendee^  as 
against  others,  might  stand  clothed  with  the  same  right 
as  upon  an  allotment  made  to  himself. 

The  jury,  therefore,  were  not  mistaken  in  their 
verdict,  for  I  see  no  ground  to  presume  a  conveyance, 
and  this  rule  must  be  discharged. 

Park  J.  As  my  I>ord  has  gone  into  the  case  so 
fully,  I  shall  only  add,  that  the  decision  in  Doe  dem. 
NeuHnf  v.  Jackson  confirms  the  propriety  of  our  ruling. 

Oaselee  J.  concurred. 

BosANQUET  J.  I  am  of  the  same  opinion.  The  jury 
have  found  that  there  was  no  adverse  possession,  and  it 
appears  to  me  that  their  verdict  is  warranted  by  the 
circumstances  of  the  case.  An  agreement  was  made 
for  the  purchase  of  the  property,  and  the  vendee  con- 
tinued to  pay  interest  for  several  years  after  having 
been  let  into  possession  by  the  vendor.  Being  so  let 
into  possession,  he  is  not  a  trespasser  till  he  has  refused 
to  quit  after  demand  made  upon  him;  but  no  such 
demand  was  made  in  this  case,  and  the  vendee^  there- 
fore, must  be  treated  as  having  occupied  the  premises 
by  permission  of  the  vendor. 

The  next  question  arises  on  the  effect  of  the  In- 
dosnre  Act,  into  which  my  Lord  has  entered  so  fully, 
that  it  is  unnecessary  for  me  to  add  more  than  as  to 
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the  extent  of  the  proposition  advanced  on  behalf  of  the  1SS9« 
Defendant,  which  is,  that  a  person  let  into  possession 
upon  an  agreement  for  a  purchase,  has  all  the  rights  of 
the  vendor.  Suppose,  that  instead  of  a  sale  in  fee,  — 
and  we  have  no  evidence  what  interest  was  sold  here,— 
the  agreement  was  for  a  short  demise,  the  party  claim* 
ing  under  such  an  agreement  would  be  a  person  in- 
terested under  the  act,  and  entitled  to  be  let  into 
possession ;  and  yet  is  it  to  be  contended  that  he  has 
all  the  rights  of  an  owner  in  fee,  when  he  is  let  in  only 
for  a  term  ?  Here  the  interest  of  the  party  occupying 
was  only  a  permissive  interest,  inferior  to  that  of  a 
lessee. 

Rule  discharged. 


James  t;.  Salter  and  Another.  Jan.  28. 


T>EPLEVIN  of  chattels   distrained  in  a  dwelling-  l.  A  devisee 

house,  farm,  and  lands  in  the  parish  of  Uffadme^  cUimingm 

anmiitv 
DevoHf  on  the  17th  of  March  1895.  granted  by 

The  Defendants   by   their   avowry   and   cognisance  will,  is  not 
alleged,  that  the  dwelling-house,  farm,  land,  and  pre-  «  ^  ^  or  4 
mtses  in  which,  &&,  heretofore,  to  wit,  on  the  10th  of  e.27.  m.2. 
Nooember   1804,   were   the   freehold   premises   of  one  fndS.  bythe 
John  Saner,  since  deceased,   late  father  of  the  De-  ^^. 
fendant  Salter^  and  continued  so  until  and  at  the  time  if^enunever 
of  the  decease  of  the  said  J.  Salter;  that  the,  taking  the  I^^^l^J^J 
said  goods  and  chattels  as  in  the  declaration  mentioned,  respect  of  the 
was  done  under  and  in  pursuance  of  a  certain  power  *5i^*^' 
contained  in  the  last  will  and  testament  of  the  said  J.  ^Hu'the  an- 
nuity was 
charged  on  testator's  frediold,  provided  certain  leasehold  property  spedfled  In  the 
win  proved  to  be  insufficient :  Held,  that  even  as  against  the  anmutantj  the  will 
by  itsdf  was  no  evidence  that  the  testator  died  possessed  of  leasdiold  property. 

VOL.  II.  L  L  ./  /       r    ////^ 
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18S6.  SaUeTf  deceased,  bearing  date  the  8d  of  Jugud  1800» 
for  raising  and  paying  a  certain  annuity^  yearly  rent, 
or  sam  of  30/.  given  and  bequeathed  in  and  by  the  said 
will  to  the  Defendant  Salter^  and  chained  and  charge- 
able oa  the  said  freehold  premises  of  J.  Salter^  de- 
ceased ;  and  because  the  sum  of  870/.,  part  of  the  said 
annuity,  yearly  rent,  or  sum  of  SO/,  accruing  due  at 
ChristmaS'day  last,  was  behind  and  unpaid  for  the  space 
of  twenty  days  after  the  toid  Christmassy^  the  same 
having  been  lawfully  demanded  and  not  paid,  the  De- 
fendant Salter^  in  his  own  right  well  avowed,  and  the 
other  Defendant  as  bailiff  to  the  Defendant  Salter^  well 
acknowledged  the  taking  the  said  goods  and  chattels  in 
the  declaration  mentioned,  to  satisfy  the  said  arrears, 
according  to  the  purport,  tenor,  and  effect  of  the  said 
will ;  and  that,  the  Defendants  were  ready  to  verify. 

Pleas  in  bar :  first,  that  the  said  J.  Salter^  deceased, 
late  father  of  the  Defendant  Salter^  in  and  by  his  said 
last  will  and  testament,  bearing  date,  to  wit,  the  day 
and  year  in  the  avowry  and  cognisance  alleged,  ordered 
*  and  directed  that  the  said  annuity,  yearly  rent,  or  sum 
of  SO/,  thereby  bequeathed  to  the  Defendant  SdHer^  as 
in  the  avowry  and  cognisance  was  mentioned,  should  be 
paid  and  payable  out  of  certain  leasehold  premises,  to 
wit,  the  undivided  moiety  or  halfendeal  of  certain  lease- 
hold estates  called  AsUms  and  Chappies^  otherwise  Elford; 
and  did  in  and  by  his  said  last  will  and  testament  charge 
and  subject  the  said  leasehold  estates  called  Astons  and 
Chappies^  otherwise  Elford^  to  and  with  the  payment  of 
the  said  annuity,  yearly  rent,  or  sum  of  SO/,  accord- 
ingly; and  did  thereby  declare  that,  in.  case  the  said 
annuity,  or  yearly  rent,  or  sum  of  30/.,  or  any  part 
thereof,  should  at  any  time  during  the  life  of  the  said 
Defendant  SaUer  be  behind  and  unpaid  for  the  space 
of  twenty  days  next  over,  or  afler  any  or  either  of  the 
periods  or  days  of  payment  whereon  the  sam«  was 
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directed  to  be  paid,  being  lawfully  demanded  and  then  I83& 
not  paid,  that  then  and  so  often  it  should  i^id  might  be 
lawful  to  and  for  the  Defendant  Sailer  to  enter  upon  the 
said  premises  thereby  charged  with  the  said  annuity, 
and  to  distrain  for  the  same,  or  so  much  thereof  as 
should  be  so  in  arrear;  and  the  testator  did  thereby 
further  declare  that  in  case  the  said  moiety  or  halfen- 
deal  of  the  said  leasehold  estates  should  prove  insuffi- 
cient to  discharge  the  said  annuity  of  SO/.,  then  that 
such  deficiency  should  be  made  up  out  of  the  rents  and 
profits  of  the  testator's  freehold  premises  situate  in  the 
county  of  Devon-:  and  the  testator  did  thereby  also  in 
that  case  charge  the  same  and  every  part  thereof  to  and 
with  the  payment  of  such  deficiency,  and  gave  unto  the 
Defendant  &fter,  in  case  of  the  non-payment  thereof 
upon  tl^e  said  days  or  times  thereinbefore  mentioned, 
such  and  the  like  power  of  distress  for  the  recovery  of 
the  arrears  of  the  said  annuity  upon  ttie  said  freehold 
premises  as  was  thereinbefore  by  him  given;  to  the  De- 
fendant SaUer  in  that  behalf  upon  the  testator's  lease- 
hold estates :  that  the  testator  did  not  by  his  last  will 
and  testament  further  or  otherwise  charge  the  said 
annuity  on  his  freehold  premises,  or  any  part  thereof: 
that  the  testator  afterwards,  to  wit,  on  the  1st  of  May 
1805,  died  possessed  of  the  said  moiety  or  halfendeal 
of  the  said  leasehold  estates  in  the  will  mentioned^  with- 
out revoking  or  altering  his  said  will;  and  that  the 
said  moiety  or  halfendeal  of  the  said  leasehold  estates  in 
the  will  mentioned,  at  the  time  of  the  decease  of  the  tes- 
tator, was,  and  thenceforth  hitherto  had  remained  and 
continued  sufficient  to  discharge  the  said  annuity,  yearly 
rent,  or  sum  of  SO/,  in  the  said  avowry  and  cognisance 
mentioned :  and  that,  the  Plaintifi*  was  ready  to  verify : 

Secondly^   That  the  said  distress  in  the  avowry  and 
cognisance  mentioned  was  not  made  at  any  time  within 
twenty  years  next  after  the  times  at  which  the  right  to 
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1M6*  inake  a  distress  for  the  arrears  of  the  said  aanHity, 
yearly  rent  or  som  of  SOL  first  accrued  to  the  Defendant 
Sailer:  and  that,  the  Plaintiff  was  ready  to  verify. 

Replication :  That  the  testator  did  not  die  possessed 
of  the  said  moiety  or  halfehdeal  of  the  said  leasehold 
estates,  or  any  part  thereof,  in  manner  and  form  as  in 
the  first  plea  was  alleged.  Then,  as  to  the  second  plea, 
that  so  fiu*  as  the  same  related  to  585/.,  part  of  the 
money  in  the  avowry  and  cognisance  mentioned,  the 
distress  was  made  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  a  distress  for  the  said 
sum  of  585/.,  and  every  part  thereof  being  the,  arrears 
of  the  said  annuity,  yearly  rent,  or  sum  of  SO/.,  first 
accrued  to  the  Defendant  Salter.  And  as  to  the  residue 
of  the  second  plea  in  bar,  so  far  as  the  same  related  to 
the  residue  of  the  money  in  the  avowry  and  cognisance 
mentioned,  the  Defendants  relinquished  their  avowry 
and  cognisance,  and  prayer  of  judgment,  so  far  as  the 
same  related  thereto. 

At  the  trial,  before  Gumey  B.,  last  Devon  assizes,  the 
Plaintiff  put  in  evidence  the  probate  of  the  testator's 
will,  and  contended  that  as  the  avowant  claimed  under 
that  will,  it  was,  as  against  him,  evidence  that  the  test- 
ator died  possessed  of  leasehold,  in  which  case  the  De- 
fendant had  no  right  to  resort  to  the  testator's  freehold. 
It  was  also  objected,  that  the  claim  had  not  been  made 
within  twenty  years,  as  prescribed  by  3  &  4  ^.  4.  c.  27. 
f .  2. 

The  learned  Baron  being  of  opinion  that  the  Defend- 
ants had  no  right  to  distrain,  directed  the  jury  to  fmd  a 
verdict  for  the  Plaintiff.     But 

Bompas  Seijt  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  that  the  will  of  the  deceased  was  no  evidence 
diat  he  died  possessed  of  leasehold  property,  and  that 
the  avowant's  claim  did  not  fall  within  the  provisions 
of  8&4fF.  4.  c.  27.  5.2. 
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Erie  shewed  cause.  The  will  contained  a  declaration  IMCi 
by  the  testator  that  he  was  possessed  of  leasehold  pro- 
perty, and  a  party  who  claims  under  him  is  bound  by 
his  declarations.  In  Ivaft  v.  Finch  (a),  upon  an  issue 
between  A.  and  B,,  whether  C.  died  possessed  of  certain 
property,  it  was  held,  that  evidence  might  be  given  of 
declarations  made  by  C.  that  she  had  assigned  the  pro- 
perty to  A.  ITindal  C  J.  The  declarations  in  that 
case  were  against  the  interest  of  the  party  making  them.] 
But  the  avowant  by  adopting  the  legacy  elects  thereby 
to  adopt  the  title  of  the  testator.  2  William/s  Lam  qf 
Executort^  887.  In  BiUon  v.  Parker  (ft)  it  was  hekl 
that  where  the  acts  of  a  party  bound  to  elect  between 
two  inconsistent  rights,  in  order  to  constitute  election, 
must  imply  a  knowledge  of  the  rights,  and  an  intention 
to  elect,  the  execution  of  deeds  containing  recitals  of 
the  character  in  which  the  party  claimed,  and  the  ex- 
ercise of  a  power  to  dispose  of  estates  in  that  character, 
amounted  to  conclusive  evidence  of  election.  Here^  the 
avowant  by  exercising  the  power  which  enabled  him  to 
distrain  on  tlie  leasehold,  elects  to  admit  that  the  tes- 
tator had  such  leasehold. 

At  all  events  the  claim  is  barred  by  the  statute  S  &  4 
W.  4.  e.  27.  By  s.  2.  of  that  statute  it  is  enacted,  <<  That 
ailer  the  Slst  day  of  December  183B,  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action  to  recover 
any  land  or  rent,  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  some 
person  through  whom  he  claims ;  or,  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  the  person 
makmg  or  bringing  the  same.** 

(a)  1  Taunt.  141.  (6)  1  Swanit.  76. 
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1886.  And  the  avowant's  right  first  accrued  when  the  first 

halfyear*8  annuity  became  due;  For  it  is  not  permitted  to 
him,  after  a  great  lapse  of  time,  to  make  at  the  same 

SA&Tfetk  moment  separate  distresses  for  each  of  the  separate  half 
years  in  arrear,  but  he  must  comprise  the  whole  of  the 
arrears  in  one  distress;  Wallis  v.  SaviU{a);  Hutchins 
v.  Chambers  (&)•  It  may  be  contended  for  the  avowant, 
that  the  provisons  of  the  act  are,  by  sect«  S.,  confined  to 
cases  where  a  party  in  receipt  of  an  annuity  has  been 
dispossessed ;  or  where  he  claims  under  a  person  who 
was  in  receipt  of  the  annuity  to  the  time  of  his  death ; 
or  where  he  claims  in  respect  of  an  estate  in  possession, 
assured  to  him  by  any  instrument  other  than  a  will,  by 
a  person  being,  in  respect  of  tlie  same  estate,  in  pos- 
session of  the  profits  of  the  land,  or  the  receipt  of 
the  rent ;  and  that  the  avowant's  claim  does  not  fall 
within  any  of  those  three  descriptions.  But  the  section 
proceeds,  '*  And  when  the  estate  or  interest  claimed 
shall  have  been  an  estate  or  interest  in  reversion  or  re- 
mainder, or  other  future  estate  or  interest,  and  no  person 
shall  have  obtained  the  possession  or  receipt  of  the  pro- 
fits of  such  land,  or  the  receipt  of  such  rent  in  respect 
of  such  estate  or  interest,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such 
estate  or  interest  became  an  estate  or  interest  in  pos- 
session:" And  the  avowant's  interest  in  this  annuity 
was,  within  the  spirit  of  the  statute,  an  interest  in  pos- 
session at  the  time  of  the  testator's  death.  The  object 
of  the  statute  was  to  relieve  estates  from  dormant  claims; 
and  that  object  will  be  defeated  if  the  avowant,  after 
sleeping  on  his  rights  for  thirty  years,  can  harass  or 
.  dispossess  proprietors  by  the  exacuon  of  overwhelming 
arrears. 

Bompas  and  Butt  in  support  of  the  rule.     The  claim 
of  the  avowant  is  one  which  this  statute  has  not  pro- 
(a)  2  Lutw.  1532.  (6)  1  Burr.  589. 
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vided  for,  and  consequently  it  is  not  barred  by  the  lapse 
of  time.  The  second  section,  which  provides  that  no 
rent  or  annuity  shall  be  recovered  but  within  twenty 
years  after  the  right  of  action  accrued,  must  be  con- 
sidered in  conjunction  with  the  third,  which  enacts, 
"  that  in  the  construction  of  this  act,  the  right  to  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any 
land  or  rent,  shall  be  deemed  to  have  first  accrued  at 
such  time  as  hereinafter  mentioned ;''  and  then  specifies 
three  cases :  —  IsU  The  dispofsesion  of  one  who  has 
been  in  the  receipt  of  the  rent  or  annuity ;  2dly,  Claims  in 
respect  of  the  interest  of  a  deceased  person  who  has  been 
in  receipt  of  the  rent  or  annuity ;  Sdly,  Claims  in  respect 
of  an  interest  assured  by  any  instrument,  other  than  a 
will,  by  a  person,  being  in  respect  of  the  same  estate  in 
receipt  of  the  profits  of  the  land,  where  no  person  en- 
titled under  the  instrument  has  been  in  such  receipt. 

The  avowant,  claiming  by  a  will,  cannot  come  within 
the  third  clause;  the  other  two  are  wholly  inapplicable; 
and  without  receipt,  the  avowant  cannot  be  said  to  have 
been  in  possession  of  the  annuity. 

Then,  sect.  14.  enacts,  that  an  acknowledgment  of 
title  in  writing  shall  be  equivalent  to  receipt  or  pos- 
session ;  and  sect  15.,  ^*  that  when  no  such  acknowledg- 
ment as  aforesaid  shall  have  been  given  before  the 
passing  of  this  act,  and  the  possession  or  receipt  of 
the  profits  of  the  land,  or  the  receipt  of  the  rent,  shall 
not,  at  the  time  of  the  passing  of  this  act,  have  been 
adverse  to  the  right  or  title  of  the  person  claiming  to  be 
entitled  thereto,  then  such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the  period  of  twenty 
years  hereinbefore  limited  shall  have  expired,  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land 
or  interest,  at  any  time  within  five  years  next  after  the 
passing  of  this  act." 

With  respect  to  evidence^  upon  these  pleadings,  it  lay 
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apon  the  Plaintiff  to  establish  the  affirmatiye  issue  that 
the  deoeased  died  possessed  of  leasehold :  but  the  will, 
i(  even  as  against  the  devisee,  it  were  evidence  that  the 
testator  was  possessed  of  leasehold  at  the  time  of  making 
his  will,  was  no  evidence  that  he  continued  possessed  to 
the  time  of  his  death. 

TiMDAL  C  J.  Two  points  have  been  raised  for  our 
consideration  in  this  case :  one,  on  the  bsue  joined  on 
the  first  plea  in  bar :  jthe  other,  on  the  construction  of 
the  recent  statute  of  limitations  S  &  4  fF.  4.  c.  27* 

The  question  on  the  issue  on  the  first  plea  in  bar 
arises  out  of  a  distress  made  by  the  avowant  on  certain 
freehold  premises  in  the  parish  of  Uffbulme. 

The  avowant  says,  that  John  Salter^  deceased,  being 
seised  of  the  premisesi  charged  th^m  by  his  will  with  aa 
annuity  of  SOA  a  year  in  favour  of  the  avowant,  and 
added  a  power  of  distress,  under  which  the  avowant 
distrained  for  870/,  arrears. 

The  first  plea  to  that  avowry  is,  that  the  annuity 
was  first  charged  on  certain  leasehold  property  of  which 
the  testator  was  possessed  at  his  decease,  and  that  such 
leasehold  was  sufiicient  for  the  discharge  of  the  annuity; 
to  which  the  avowant  replies  that  the  testator  did  not 
die  possessed  of  the  leasdiold  property. 

At  the  trial,  the  Plaintiff  produced  no  evidence  to 
shew  that  the  testator  at  the  time  of  his  death  was  in 
possession  of  any  leasehold ;  but  urged  that,  as  the 
avowant  sought  by  this  distress  to  enforce  payment  of 
an  annuity  which  he  claimed  under  the  testator^s  will, 
the  testator  must,  as  against  an  annuitant  so  claiming, 
be  taken  to  have  died  possessed  of  the  pnqierty  on 
which  the  annuity  is  charged.  Perhaps  that  might  be 
so  if  the  testator  had  died  possessed  of  one  species  of  pro* 
perty  only,  and  the  distress  had  been  made  on  that: 
hut  when  the  annuity  is  charged  on  the  freehold  in  the 
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altermtiTie  of  the  leasehold  taming  out  to  be  insufficienly  188& 
it  cannot  be  said  to  follow  that  he  possessed  the  lease* 
hold  because  he  said  he  possessed  it^  or  that  having 
possessed  it  at  the  date  of  his  will,  he  must  be  taken  to 
have  possessed  it  at  his  death.  On  that  issue,  therefore^ 
the  cause  must  go  down  to  a  new  trial. 

The  next  question  is  on  the  plea  that  the  distress 
was  not  made  within  twenty  years  after  the  right  to 
distrain  accrued. 

That  brmgs  us  to  the  inquiry,  Whether,  within  the 
meaning  of  this  act  of  parliament,  a  party,  who  has 
never  been  in  ^^ifi  ''^nipfc  qf  ft"  flTITIIllty  gnmted  more 
than  twenty  years  before  he  lays  claim  to  it,  may  still 
distrain  for  the  arrears  of  the  last  twenty  yearsy  or 
whether  the  statute  operates  under  such  circumstances 
as  an  absolute  bar  to  any  claim  at  all. 

That  is  an  important  question;  and  under  the  cir- 
cumstances disclosed  on  this  record,  I  am  of  opinion 
that  the  statute  does  not  operate  as  a_bar. 

It  is  clear,  on  the  second  section  of  the  act,  that 
no  annuity  can  be  recovered  unless  within  twenty  years 
after  the  right  of  action  accrued ;  but  that  section  must 
be  construed  by  tke  tliird,  which  explains  what  is  meant 
by  the  words  **  when  the^rigbt  shall  first  have  accrued ; " 
and  it  is  equally  plain,  that  the  circumstances  of  this 
case  do  not  fall  within  either  of  the  three  predicaments 
specified  in  that  section. 

I  do  not  rely  on  the  the  fifteenth  section,  because  it 
seems  to  me  that  the  absence  of  any  acknowledgment 
should  have  been  pleaded :  but  if  we  examine  the  three 
different  conditions  expressed  in  the  third  section,  this 
case  cannot  fall  within  either,  unless  it  be  the  last; 
"  claims  in  respect  of  an  interest  assured  by  any  instru- 
ment,  o^er  than  a  will,_by  a  person,  being  in  respect  of 
the  same  interest  in  receipt  of  the  profits  of  the  land, 
where  no  person  entitled  under  the  instrument  has  been 
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1886.        in  such  receipt:''  and  from  that,  bequests  by  will  are 
expressly  excepted. 

JAMdl 

8Ai.Ttti.  Park  J.     I  am  of  the  same  opinion.    I  could  have 

wished  for  more  time  to  consider  the  question  on  the 
statute,  but  I  think  it  clear  that  thb  case  does  not 
fall  within  either  of  the  predicaments  specified  in  the 
third  section.  And  as  there  was  no  evidence  to  shew 
that  the  testator  possessed  any  leasehold  property  at  the 
time  of  his  death,  the  rule  for  a  new  trial  must  be 
absolute. 

Gaselee  J.  If  the  Court  had  been  called  on  to  de- 
cide finally,  I  should  have  wished  for  further  time;  and, 
upon  the  construction  of  the  statute,  it  may  be  desirable 
to  put  the  case  in  a  train  for  an  ulterior  judgment 

If  the  parties  go  to  a  new  trial,  it  may  be  advisable 
for  the  avowant  to  amend  his  pleading. 

The  distress  on  the  freehold  property  seems  hardly 
sustainable  without  an  allegation  that  there  was  no  lease- 
hold property,  or  that  the  leasehold  was  insufficient  to 
discharge  the  annuity. 

BosANQUET  J.  I  think  there  was  no  evidence  from 
which  any  conclusion  could  be  drawn,  on  the  question, 
whether  or  not  the  testator  died  possessed  of  any  lease- 
hold: and  as  to  the  pleadings,  the  Defendant,  by  his 
avowry,  claims  a  right  to  resort  to  the  freehold  for  the 
payment  of  his  annuity :  for  aught  that  appears  to  the 
contrary,  he  may  be  insisting  on  a  right  to  resort  to  the 
freehold  *  whether  the  testator  died  possessed  of  any 
leasehold  or  not :  no  inference,  therefore,  can  be  drawn 
from  his  avowry,  as  to  the  fact,  whether  the  testator  died 
possessed  of  leasehold  or  not. 

With  respect  to  the  efiect  of  the  statute,  it  is  admitted 
that  the  consequence  of  our  deciding  for  the  avowant 
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will  be,  that  if  one  half  yearns  annuity  had  been  received        1836. 
previously  to  the  lapse  of  the  twenty  years,  the  annuitant       — -^ 
would  be  barred  for  ever  by  nonpayment  during  that         ^'"'^ 
period ;  whereas,  if  he  never  once  received  the  annuity,      ^Atamtu 
the  statute  does  not  operate  as  a  bar  to  his  claim,  even 
after  a  lapse  of  time  greater  than  twen^  years. 

There  might  have  been  a  question,  indeed,  under  the 
second  section,  whether  the  right  of  action  was  not 
barred  by  the  lapse  of  twenty  years :  but  the  act  does 
not  stop  at  the  second  section :  it  goes  on,  in  the  third, 
to  specify  the  occasions  in  which  a  right  shall  be  deemed 
to  have  first  accrued  within  twenty  years :  and  as  this 
case  does  not  fall  within  the  three  instances  specified  in 
that  section,  we  think  the  annuitant  was  not  barred,  and 
that  this  rule  must  be  made 

Absolute. 
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Chapman  t;.  Gatcombe. 


G.  haymg  in 
1815  pur- 
chased the 
tithe  of  land 
of  which  he 
was  geised  in 
fee,  in  18l6^ 
by  a  Betde- 
ment  on  the 
marriage  of 
bis  son,  con- 
Teyed  the 
knd  to  truB- 
tees  for  his 
son's  wife, 
"together 
with  all  pro- 
fits,  com- 
modities, ad- 
vantages, 
emoluments, 
heredita- 
ments, and 


INDEBITATUS  assumpsit  for  tithes,  whereof  the 
Plaintiff  was  farmer  and  proprietor,  arising  from 
lands  in  the  occupation  of  the  Defendant,  and  by  De* 
fendant,  at  her  request,  and  by  permission  of  the 
Plaintiff,  had,  taken,  and  detained  to  Defendant's  own 
use. 

The  Plaintiff  claimed  the  tithes  in  right  of  his  wife^ 
the  heir  of  William  Gatcombe^  to  whom  they  had  for** 
merly  belonged. 

W.  Gatcombe  had  purchased  those  tithes  of  the  lay 
impix>priator,  and  took  them  by  a  conveyance  which 
bore  date  May,  1815. 

In  April  1816,  upon  the  marriage  of  his  son  Joseph 

with  the  Defendant,  W.  Gatcombe  conveyed  Gatcombe 

Houscr  forty  acres  of  land  called  Shovel  LandSf  and 

fifty-eight    acres    called  Daws  and  Larhams,  in    the 

Mwmrtraances  P^^*^  ^^   North  Petherton^  and    in    the    occupation 


to  the  pre- 
mises be* 
longing  or  in 
anywise  ap- 
pertaining, 
and  the  re- 
version, &c. 
and  all  the 
estate,  right, 
title,  interest, 
use,  trust, 
possession, 
freehold,  in- 
heritance, 
reversion. 


of  John  Gatcombe^  *^  together  with  all  houses,  out* 
houses,  edifices,  buildings,  ways,  paths,  passages,  waters, 
watercourses,  easements,  profits,  commodities,  advan- 
tages, emoluments,  hereditaments,  and  appurtenances 
whatsoever  to  the  said  premises  belonging,  or  in  any- 
wise appertaining,  and  the  reversion  &a,  and  all  the 
estate,  right,  title,  interest,  use,  trust,  possession,  free- 
hold, inheritance,  reversion,  possibility,  property,  chal- 
lenge, claim  and  demand  whatsoever,  either  at  law  or  in 
equity,  of  him  W.  Gatcombe^  therein  or  thereto,  or  to  any 
part  or  parcel  thereof''  to  trustees,  to  the  use  of  Joseph 


possibility, 

property,  challenge,  daim,  and  demand  whatsoever  of  him  G.  therein  or  thereto, 

or  to  any  part  or  parcel  thereof:*'  Held,  that  the  tithes  did  not  pass  by  this 

conveyance. 
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Gatcombe  for  life,  remainder  to  the  use  of  the  Defend- 
ant in  bar  of  dower. 

Joseph  Gatcombe  died  in  1820,  after  which  the  com- 
position for  the  tithes  of  the  premises  mentioned  in  the 
deed  was  paid  by  the  occupiers  to  the  PlaintiiTs  wife, 
who,  upon  JosepVs  death,  was  heir  of  William  Gatcombe. 
In  18dd,  however,  the  Defendant,  who  occupied  Da^s 
and  LarhamSf  refused  to  pay  any  longer;  and  it  was 
DOW  contended  that  the  tithes  passed  to  her  trustees, 
under  the  deed  of  April  1816. 

At  the  trial  before  Coleridge  J.  at  the  last  Bridgewaier 
assizes,  a  verdict  was  taken  for  the  Plaintifi^  with  leave 
lor  the  Defendant  to  move  to  set  it  aside  and  enter  a 
nonsuit. 


1886. 


Erie  having  obtained  a  rule  nisi  to  that  effect, 

Cromder  and  Kinglake  shewed  cause.  Tithes  did  not 
pass  by  the  deed  of  1816.  The  most  comprehensive 
words  of  that  deed  refer  only  to  land,  and  the  appur- 
tenances of  land.  Tithes  are  not  appurtenant  to  land, 
but  something  collateral  and  distinct;  Shep.  Touch.  78.; 
and  though  they  are  a  hereditament^  that  word  is  fol- 
lowed in  the  deed  by  the  words  to  the  said  premises 
appertaining:  so  that  no  hereditament  passed  that  is 
not  appurtenant  to  the  land.  In  Priddle  and  Napper^s 
ease  (a)  Lord  Coke  says,  '*  Decima  parSy  which  we  call 
tithes,  is  an  ecclesiastical  inheritance  collateral  to  the 
estate  of  the  land,  and,  of  their  proper  nature,  due 
only  to  an  ecclesiastical  person  by  the  ecclesiastical 
law,  and  therefore  no  unity  of  possession  can  either 
extinguish  or  suspend  them ;  but  they,  notwithstand- 
ing any  unity,  remain  in  esse,  so  that  they  may  be 
demised  or  granted  to  any  spiritual  man,  notwithstand- 


(a)  MRip.U. 
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ing  any  such  suspension.  Tithes  are  more  collateral 
to  land  than  a  warren,  which  the  owner  of  the  land  has 
in  it ;  for  by  feofiinent  of  the  landi  without  excepting 
the  warren,  the  warren  is  extinct,  as  it  is  held  in 
55  H.  6.  56.  a.  But  if  a  prior  who  has  a  parsonage 
impropriate,  enfeoffi  another  of  that  part  of  the  gld)e^ 
yet  he  shall  have  tithes  against  his  own  feoffment^  as  it 
is  held  in  42  Ed.  3. 13.  a.  And  they  are  not  like  a  leet ; 
and  yet,  if  the  lord  of  a  leet  purchases  land  within  it, 
his  leet  is  not  suspended,  nor  (if  he  makes  a  feoffment 
of  the  said  land)  is  his  leet  in  it  extinct;  as  it  is  held  in 
7  Ed.  2.  tit.  Avcmy^  211.,  and  8  Ed.  2.  ibid.  212. ;  but 
he  has  an  inheritance  by  the  common  law  in  the  leet, 
which  is  des^ndible,  and  which  he  may  grant  over  to 
whom  he  pleases :  but  such  inheritance  a  layman  can- 
not have  in  tithes  by  the  common  law,  neither  shall 
they  pass  by  such  words  as  temporal  inheritances  shall 
pass:  and  therefore  Mich.  31.  &  32 "]£/•,  in  a  prohibition 
betwixt  John  Parkens  and  'Hiomas  Hinde^  parson  of 
BabingtoTif  in  the  county  of  Somerset,  the  case  was,  that 
the  said  parson,  by  deed  indented,  leased  his  glebe, 
cumprqfiads  et  commoditatiU  eidem  spectantUf  for  ninety- 
five  years,  rendering  rent  pro  omnibus  exactioniV  et  de- 
mandis  quibusamque  dicta  rectoria  pro  clauso  prcedicto 
spectantib*  s  and  the  question  was,  if  the  lessee  should 
have  the  said  close  discharged  of  tithes  during  the  term; 
and  it  was  resolved  per  totam  curiam,  that  the  tithes 
should  not  pass  by  such  general  words  |  and  as  they 
are  tithes  not  severed,  they  are  merely  ecclesiastical,  for 
the  subtraction  of  which  no  remedy  lies  by  the  common 
law." 

In  Bone  v.  Bishop  of  Norwich  (a),  it  was  held  that 
tithes  will  not  pass  as  appurtenant  to  a  grange,  **  for 
they  are  of  a  separate  nature:'*  they  pass  as  appur* 


(a)  1  Eagk  4r  Younge^  33h 
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tenant  to  a  rectory ;  Carejfs  case{a)\  but  in  the  transfer 
of  land  they  can  only  be  conveyed  by  special  words : 
hereditaments  will  not  include  theni)  unless  the  inten- 
tion be  made  apparent  by  other  expressions;  Phillips 
y.  Janes  {b) ;  and  even  the  word  tithes  has  been  held 
inoperative^  if  introduced  inaccurately,  and  without 
intention ;  Attorney-General  v.  Lord  EardUy.  {c) 

The  case  of  Lord  Norbwy  v.  Meade  {d\  cited  and 
relied  on  at  the  trial,  only  decides  that  a  presumption 
of  exemption  from  tithes  does  not  arise  from  the  mere 
fact  of  long  continued  nonpayment.  That  was  con- 
firmed by  BayUy  v.  Drever.  {e) 


18S6. 


Erie  in  support  of  the  rule.  It  is  not  necessary  for 
the  Defendant  to  contest  the  decisions  Vited  for  the 
Plaintiff.  They  were  pronounced  in  cases  arising  be- 
tween parties  claiming  under  different  and  adverse 
titles ;  the  question  here  is^  as  between  the  grantee  and 
the  heir  of  the  grantor,  what  was  the  intention  of  the 
deed  of  1816:  and  looking  to  the  circumstance  that 
the  grantor  was  owner  in  fee  of  the  land,  and  had 
then  recently  purchased  the  tithes,  it  was  his  intention 
to  pass  the  land  in  as  ample  a  manner  as  he  himself 
enjoyed  it ;  that  is,  with  ^^  all  commodities,  advantages, 
emoluments,  and  hereditaments  to  the  said  premises 
belonging,  and  all  his  estate,  right,  title,  interest,  pro- 
perty, claim,  and  demand  therein."  One  of  his  ad- 
vantages and  claims  was  to  hold  the  land  discharged 
of  tithes.  In  Dome  v.  Reeoe  {g)  a  writ  of  entry  and 
subsequent  proceedings  in  a  recovery  was  amended  by 
inserting  the  words  '*  all  and  all  manner  of  tithes 
whatsoever,  yearly  arising,  &c.,  from  and  out  of  the 
said  premises,"  on  an  affidavit  setting  out  the  vouchee's 


(a)  lZeon.281. 
(6)  SB.S^P.SGi. 
(e)  8  Frioe,  39-  44.  70. 


{d)  3Bligh,i6l. 

(e)  lAdoLSfEa.^i9. 
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title  to  the  tithes,  and  stating  bis  iotentioD  to^  faMi 
passed  all  his  interest  in  the    premises;    the/ wo^i 
hereditaments   being   contained  in   the   deed  -to.  .le^ 
to  uses.    A  comprehensive  signification  is  often,  givei^ 
to  the  word  appertaining  to  effect  the  intention-  of  Um 
parties.      Thus  in   Ongly  v.   Chambers  (a), .  und^  m 
devise  of  the  rectory  or  parsonage  of  Af,,  with  t^  in^s^ 
suages,  lands,  &c.  thereunto  belongings  it  was  held  tMt* 
lands  passed  which  had  been  been  acquired   by  tbet 
owners  of  the  rectory  between  the  fifth  year  of  Jummhi 
and  1632,  and  had  always  afterwards  been  oceiipied 
with  the  rectory;  and  Lord  Gfffbrd  C.  J.  said,,  '^ibat^. 
although  land  cannot,  strictly  speaking  be  said  (o  he- 
appurtenant  to  land,  yet  in  a  will  it  may  pass,  unden 
such  a  description;  and  in  HiU  v.  Grange {b)^  whiclij 
was  a  decision  upon  a  deed,  a  party  having,  feas^  ^j 
messuage^  with  all  the  lands  to  the  same  appeilainingif, 
to  hold  for  twenty  years  upon  paynfent  of  ren^  all  t|ie« 
justices  (except  Brawn  justice,  who  did  not  speak/to 
that  point),  agreed  <  that  the  word  appertaimng,  to  t|ir 
messuage  shall  be  here  taken  la  the  sense  of..ftfua2^| 
occupied  with  the  messuage  or  lying  to  the  mes$|iag|9;  U^^ 
when  appertaining  is  placed  with  the  said  other  Wjordsi^  if^ 
cannot  have  its  proper  signification,  and  therefore itsbi^l 
havesuch  signification  as  was  intended  between  the  ipB,i^ves^\ 
or  else  it  shall  be  void,  which  must  not  be  by  any  me^Wr» 
for  it  is  commonly  used  in  the  sense  of  occupied  with,  or' 
lyif^  tOf  ut  suprdf  and  being  placed  with  the  said  otbef . 
words,  it  cannot  be  taken  in  any  other  sense,  nor  can 
it  have  any  other  meaning  than  is  agreeable,  with  lafr; 
and  forasmuch  as  it  is  commonly  used  in  that  senses  it 
is  the  office  of  judges  to  take  and  expound  the  words  ^ 
which  common  people  use  to  express  their  meanin^^^ 


(o)  1  i&tn^A.  483. 


(6)  1  Pkwd,  170.    Duer^^  ISO.  K , 
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Meordifig  to  their  meaning ;  and,  therefore,  it  shall  be 
iMre  taken,  not  according  to  the  true  definition  of  it, 
because  that  does  not  stand  with  the  matter,  but  in  such 
sense  as  the  party  intended  it/  In  Dyer*s  report  of  the 
CBse^  Siam/brd  J.  is  reported  to  have  said,  that  land  may 
be  appurtenant  to  a  messuage,  though  the  other  judges 
disagreed,  but  they  all  thought  that  the  lands  passed 
under  the  words,  *  cum  omnibus  terns  eidem  messturg. 
pertinentf*  as  well  by  the  intention  of  the  parties  as  the 
occupation  of  the  land  and  messuage  together.  The 
same  proposition  is  laid  down  in  Palmer  375.,  where  it 
b  said,  that  a  joint  occupation  for  five  or  six  years  is 
sufficient  for  to  make  reputative  appurtenances.  In  Cro. 
Eliz.  16.  Anderson  J.  says,  *  that  land  shall  pass  as  per- 
taining to  a  house  which  has  been  occupied  with  it  by 
Uie  space  of  ten  or  twelve  years,  for  by  that  time  it  hath 
gained  the  name  of  parcel  or  belonging,  and  shall  pass 
with  the  house  by  that  name  in  a  will  or  leases.' " 

Norbwy  ▼.  Meade  is  a  strong  case  for  the  Defendant. 
There,  land  had  come  from  the  Crown  to  Sir  J.  Pack- 
ington  in  the  thirty-fourth  year  of  Henry  VIII.,  at  which 
thne  the  Crown  possessed  both  the  land  and  the  tithes 
at  a  recent  period,  the  same  Innci  was  conveyed  to  the 
Defendant  without  any  mention  of  tithes.  The  Court 
below  held,  that  for  want  of  the  word  tithes  in  the 
conveyance,  the  tithes  did  not  pass  to  the  Defendant; 
but,  upon  appeal,  it  was  held  that  the  lands  passed  dis- 
charged of  tithes. 


1886. 


Chapuan 


TiNDAL  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  The  question  is,  whether  the  tithes  of 
certain  lands  passed  by  the  deed  of  1816  from  the  party 
who  was  then  in  possession  of  them.  If  they  passed, 
thb  action  for  a  composition  alleged  to  be  due  for  the 
titbe^  cannot  be  sustained. 

Looking  at  the  deed,  and  the  various  cases  respecting 
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the  grant  of  tithes,  I  am  of  opinion  they  did  not  pass. 
The  definition  of  tithes  given  in  11  Rep*  IS.  is,  **an 
ecclesiastical  inheritance  collateral  to  the  estate  of  the 
land,  and  of  their  proper  nature,  due  only  to  an  eccle- 
siastical person  by  the  ecclesiastical  law:"  and  though 
from  other  parts  of  that  case  it  appears  that  tithes,  as 
an  incorporeal  hereditament,  may,  when  the  intention  is 
clear,  pass  under  the  word  hereditament;  yet,  looking  at 
this  deed,  I  find  no  words  employed  for  the  purpose 
of  passing  the  tithes,  nor  any  intention  to  be  collected 
that  they  should  pass  under  the  word  hereditament. 

The  conveyance  is,  of  a  house  and  land,  together 
with  all  '*  profits,  commodities,  advantages,  emolu- 
ments, hereditaments,  and  appurtenances  whatsoever  to 
the  said  premises  belonging,  or  in  anywise  appertain- 
ing." And  the  words,  to  the  said  premises  belonging 
and  appertaining,  override  all  the  general  words,  as  well 
as  the  description  of  the  premises. 

The  question,  therefore,  is,  whether  the  word  ieredi' 
tamentSf  which  is  thus  reduced  to  appurtenances,  will 
pass  the  tithes  of  which  the  grantor  was  possessed.  The 
words  that  follow,  "  and  all  the  estate,  right,  title,  in- 
terest, use,  trust,  possession,  freehold,  inheritance,  rever- 
sion, possibility,  property,  challenge,  claim  and  demand 
whatsoever,  either  at  law  or  in  equity  of  him,  tV.  Gat' 
combe,  therein  or  thereto,  or  to  any  part  or  parcel 
thereof,"  carry  the  argument  no  further. 

What,  then,  was  the  situation  of  the  parties  at  the 
time  of  the  execution  of  this  deed  ?  In  1 8 1 5  the  grantor 
had  purchased  from  a  lay  impropriator  the  inheritance 
of  the  tithes.  In  1816,  therefore,  at  the  time  of  the 
execution  of  this  deed,  he  had  both  the  land  and  the 
tithes.  But  the  tithes  were  not  extinguished  by  that 
unity  of  possession,  for,  in  the  case  reported  in  Moore 
50.,  where  a  manor  and  parsonage,  which  had  belonged 
to  an  abbot,  came  into  the  hands  of  the  Crown,  and  the 
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Crown  granted  the  parsonage  to  one,  and  twenty  acres 
of  the  manor  to  another,  it  was  held  that  by  the  unity  of 
possession  in  the  Crown  the  tithes  were  not  extinct. 

If  the  tithes  were  not  extinguished  they  could  not 
pass  unless  by  suflBcient  words  of  conveyance.  That 
brings  roe  to  a  short  review  of  the  cases  which  have 
been  cited. 

Pariyns  v.  Hinde  (a)  is  strong  to  shew  that  if  tithes 
are  conveyed  it  must  be  by  a  specific  description. 
There,  the  parson  of  Babington  leased  all  his  glebe  land 
to  MiUs  for  ninety-nine  years,  rendering  135.  W.  rent  for 
all  exactions  and  demands.  It  might  have  been  thought 
that  as  against  the  lessee,  the  rector  himself  could  not 
claim  the  tithes ;  but  he  sued  for  them ;  and  upon  a  pro- 
hibition, Wray  J.  said,  "  The  parson  shall  have  tithes 
against  his  lessee,  and  the  words  here  shall  be  no  dis- 
charge; for  these  tithes  are  not  things  issuing  out  of  the 
land,  but  collateral,  and  due^'^^r^  divino ;  and,  therefore, 
cannot  be  discharged  but  by  special  words.  But  if  the 
words  had  been,  as  well  for  tithes  growing  and  arising 
upon  the  lands,  as  for  other  demands,  then  peradventure 
it  had  been  a  good  discharge.  But  as  the  case  is,  it 
cannot  be  intended  by  any  words  that  he  reserved  the 
rent  for  tithes.** 

Then  comes  Caret/ s  case{b)j  in  which  a  man  granted 
sciium  rectoria  cum  decimis  eidcm  pertinent,^  Habend. 
scilum  prcedict.  cum  suis  pertinentijsy  for  twenty  years : 
the  first  grantee  died  within  the  term :  the  tithes  not 
having  been  expressly  named  in  the  habendum,  the 
question  was,  whether  the  grantee  should  have  them  for 
life  only.  The  Court  said,  "  The  tithes  are  parcel  of 
the  rectory,  and  therefore  for  the  nearness  betwixt 
them,  the  rectory  and  the  tithes,  the  tithes  upon  the 
matter  pass  together  with  the  scite  of  the  rectory  for  the 
terA  of  twenty  years.*' 

(a)  Cro.  Eliz.  l6l.  {b)  1  Z,fio».  281. 
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But  in  a  subsequent  case,  Grubbamv.  Grate  (a)^  it  was 
held,  that  tithes  were  not  natural  parts  of  a  chapel, 
although  they  were  appurtenant  by  usage.  That  shews 
how  strict  the  courts  have  been  in  the  construction  of 
conveyances  relating  to  this  species  of  property.  In 
Bone  V.  Bishop  of  Norwich  (b)  it  was  held,  that  tithes 
would  not  pass  as  appurtenant  to  a  grange,  for  they 
were  of  several  natures ;  except,  as  Winch  said,  that  the 
grange  be  the  glebe ;  for  if  it  be,  then  the  rectory  might 
pass  by  that  name. 

In  the  present  case,  the  word  hereditaments  being 
bound  down  by  ^^  belonging  and  appertaining  to  the  said 
premises,"  passes  only  what  was  appurtenant  to  the 
land,  which  cannot  be  predicated  of  tithes. 

In  the  case  cited  from  Bligh^  Lord  Redesdale  leaves  it 
open  to  an  inference  that  the  presumption  of  some  other 
deed  was  passing  in  his  mind.  ^*  It  appeared  from  the 
evidence,  that  both  the  rectory  and  the  lands  came 
to  Sir  John  Packington,  and  that  Sir  John  Packing" 
ton^  having  the  rectory,  granted  th^  lands.  When  he 
conveyed  the  lands,  could  he  not  convey  them  as  he 
held  them  ?  Is  it  probable  that  he  conveyed  them  sub- 
ject to  tithes,  holding  them  himself  not  subject  to  tithes, 
though  he  might,  if  he  thought  fit,  have  made  a  sepa- 
rate demise  of  the  tithes  and  of  the  land.  That  circum- 
stance, alone,  seems  to  afford  ground  of  presumption, 
:and  a  very  strong  ground  of  presumption,  especially 
coupled  with  this,  that  there  is  no  evidence  of  the 
persons  who  afterwards  derived  title  from  Sir  John 
PacHngton  to  the  rectory  impropriate,  having  ever  re- 
4:eived  or  ever  claimed  tithes  of  these  lands." 

The  cases  are  too  strong  to  allow  us  to  accede  to  the 
proposition  of  the  Defendant's  counsel,  that  we  may 


(a)  2  EoU.  Rep.  150.  Palm. 
94.  1  Eagk  S^  Younge,  SIS. 


(b)  Winch.  72. 
Tounge,  SSI. 
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arrive  at  a  construction  of  the  deed  from  looking  at 
the  situation  of  the  parties,  in  the  absence  of  language 
appropriate  to  the  transfer  of  tithes ;  and  the  rule  for 
setting  aside  the  verdict  must,  therefore,  be  discharged. 

Park  J.  I  am  of  the  same  opinion.  All  the  cases 
are  uniform  in  shewing  that  tithes  will  not  pass  under  a 
deed  expressed  as  that  before  us.  Without  saying  that 
there  maj  not  be  circumstances  in  which  tithes  may 
pass  by  the  word  hereditament^  yet  here,  where  it  is 
employed  only  in  the  society  of  general  words,  and  is 
limited  by  the  expression  '*  belonging  and  appertaining 
to  the  said  premises,"  it  is  clear  the  tithes  cannot  pass. 

Gaselee  J.     The  cases  are  all  one  way,  and  there- 
.fore  I  agree  in  thinking  that  this  rule  must  be  dis- 
charged. 

Bo&ANQUET  J.  J  am  of  the  same  opinion.  The 
question  is,  whether  the  tithes  passed  under  this  deed 
pf  1816.  There  is  no  such  length  of  enjoyment  in  the 
Defendant  as  to  warrant  the  presumption  of  any  other 
conveyance.  The  case  in  the  House  of  Lords  has  been 
much  relied  on,  because  there,  the  tithes  and  land 
having  both  been  originally  in  the  Crown,  were  con- 
veyed to  Sir  John  Packington^  and  from  him  to  a  party 
under  whom  the  Defendant  claimed,  by  a  conveyance 
which  did  not  contain  the  word  tithes*  But  the  De- 
fendant, and  those  under  whom  he  claimed,  had  there 
been  so  long  in  the  enjoyment  of  the  tithes,  that  there 
was  reasonable  ground,  not  for  presuming  an  intention 
on  the  part  of  Sir  John  Packington  which  the  language 
of  his  deed  did  not  disclose,  but  for  presuming  the 
existence  of  some  other  conveyance.  That  is  the  in- 
terpretation which  I  put  on  the  language  of  Lord 
Redesdale.  That  tithes  are  nn  inheritance  distinct  from 
M  M  3 
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Chapman 
Gatoombe. 


the  land,  cannot  now  be  questioned.  We  are,  therefote, 
to  consider  whether  they  passed  by  this  deed,  which 
purports  to  be  a  conveyance  of  the  land. 

When  the  word  hereditaments,  unqualified,  and  ac- 
companied with  a  local  description  of  the  premises 
whereon  tithes  arose,  was  found  in  a  deed  to  lead  the 
uses,  it  was  the  constant  practice  of  this  Court  to  amend 
recoveries  by  inserting  the  word  tithes  as  applicable  to 
that  locality ;  but  the  deed  here  is  confined  to  heredita- 
ments belonging  and  appertaining  to  the  land  conveyed* 
Now,  tithes  do  not  appertain  to  land ;  and  as  the  words 
**  all  right,  title,  interest,  us^  trust,  possession^  firee- 
hold,  inheritaiice,  reversion,  possibility,  property,  chal- 
lenge, claim,  and  demand  whatsoever,  either  at  law  or 
in  equity,  of  him  JV,  Gatcombe  therein  or  thereto^  or 
to  any  part  or  parcel  thereof,^  are  applicable  not  to 
the  word  hereditament  by  itself,  but  to  the  land  and  its 
appurtenances,  we  cannot  hold  that  the  tithes  passed* 
and  this  rule  must  be 

Discharged. 
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18S6. 

West  v.  Rotherham.  ^on.  29. 

nPHE  Plaintiff  had  levied  execution  on  the  goods  of  Id  ordinary 

a  bankrupt,  which  the  Defendant  claimed  as  as-  ^'®*  ^ 
_       ;  .    .  Court  does 

signee  under  the  commission.  not  allow  the 

The  sheriff  being  called  on  to  return  the  writ,  a  rule  sheriff  his 
was  obtained  under  the  Interpleader  Act,  pursuant  to  piyi^  f^^^ 
which  the  Plaintiff  and  Defendant  proceeded  to  trial  on  rule  under 
an  issue  as  to  the  time  of  the  bankruptcy.  iLh"^a" 

At  the  trial  it  was  agreed,  that  the  Plaintiff  should 
abandon  the  execution,  and  the  Defendant  take  the 
proceeds  in  the  hands  of  the  sheriff;  and  now, 

Wilde  Serjt.  prayed  that  the  sheriff  might  be  allowed 
his  costs,  incurred  in  applying  for  the  rule  under  the 
Interpleader  Act.  It  was  usual,  he  said,  to  allow  those 
costs  in  Courts  of  Equity. 

TiNDAL  C.  J.  Whenever  a  case  special  in  its  cir- 
cumstances shall  arise,  we  may  take  the  matter  into 
consideration :  in  ordinary  cases,  upon  applications 
under  this  statute  which  gives  so  great  a  boon  to  the 
sheriff,  we  think  the  costs  ought  not  to  be  allowed. 

Costs  refused. 


M  M    4 


£28 


HILARY  TBRM, 


ms^ 


•^ttfl4'fl9'» 


Foot  t;.  Sheriff. 


On  a  motion 
to  set  aside  a 
writ  of  right 
on  the  ground 
that  it  had 
been  resealed 
after  senrice 
of  a  sum- 
mons^ the 
writ  not  hav- 
ing been 
returned^  this 
Court,  as  hav- 
ing no  juris- 
diction, re., 
fused  to 
interpose. 


/^N  the  21st  of  October  last,  the  deforciant  was  sum- 
moned  by  the  sheriff  to  appear  to  a  writ  of  right 
returnable  on  the  2d  of  November. 

On  the  SI  St  of  October^  he  was  served  with  notice 
that  the  writ  had  been  resealed  and  the  return  altered 
to  the  20th  of  November^  for  which  day  he  was  served 
with  a  fresh  summons  to  appear,  accompanied  with  a 
caution  not  to  appear  to  the  summons  of  October  2lst. 
'  Under  these  circumstances, 

Talfbwd  Seijt.,  in  the  last  term,  obtained  a  rule  nm 
to  set  aside  the  writ  of  /Ight  and  summons,  on  the  ground 
that  the  demandant  had  no  power  to  alter  the  return, 
aifier  service  of  the  first  summons.  In  Miller  v.Mil^ 
ler  (a),  where  such  an  alteration  was  permitted,  the  return  ' 
oh  a  dies  non  was  the  misprision  of  the  officer  of  the 
Court,  and  nothing  had  been  done  under  the  writ. 


Wiide  Serjt.  and  W.  H.  Watson^  who  shewed  cause, 
stated  that  the  writ  had  not  yet  been  returned,  and 
thereupon  contended  that  the  Court  had  no  jurisdiction 
in  the  matter.  In  Brotmn  v.  Babington  {b]  the  Court 
h^ld  that  unless  it  were  shewn  the  original  writ  was 
returned,  the  production  of  a  dausum  fregit  would  not 
be  a  sufficient  commencement  of  a  suit  to  prevent  the 
operation  of  the  Statute  of  Limitations;  upon  the  prin- 
ciple, that  the  original  is  the  foundation  of  the  juris- 
diction of  this  Court.     In  Carr  v.  ^uvm  (c)  leave  was 


(a)  2  Nw>  Cases,  66. 
lb)  %  Ld.  Raymd.  880. 


(c)  7^.22.299. 
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granted  to  amend  a  special  capias^  in  order,  that  an  18S6. 
application  might  be  made  to  the  Master  of  the  Rolls 
to  procure  a  new  original.  The  summons  on  a  writ  of 
right  is  a  mere  sheriff's  warrant  authorising  a  notice  to 
the  deforciant  to  appear  to  process,  and  no  part  of  the 
process  itself.  And  the  writ  was  not  irregular;  for» 
before  the  actual  return,  it  would  have  been  a  matter 
of  course,  upon  condition  of  reseating  the  writ,  to 
obtain  leave  from  the  Court  of  Chancery  to  alter  the 
day  fixed  for  the  return :  after  service,  this  Court 
will  not  set  aside  process  for  defects  which  might  have 
been  amended  before  service  by  application  to  tbcs 
Court ;  Popkins  v.  Smith  {a) ;  and  in  Durdham  v.  Hant' 
mand{b)  it  was  held,  that  before  a  writ  was  returnable, 
it  might  be  altered  as  to  the  return-day  without  being 
restamped,  provided  the  last  appointed  return-day  were 
not  beyond  the  time  at  which  the  writ  might  at  first 
have  been  made  returnable :  Vin.  Abr.  Amendment  B.  a. 
Ia  Leigh  v»  Leigh  (c),  which  may  be  referred  to  for 
the  deforciant,  the  writ  had  been  returned,  and  was  on 
the  files  of  this  Court,  and  the  alterations  of  the  day  of 
return  were  made  after  the  time  within  which  the  de- 
mandant was  authorised  to  sue  out  his  writ* 

Talfaurd  and  B.  Andrews^  in  support  of  the  rule- 
As  there  was  not  an  interval  of  fifteen  days  between 
the  service  of  the  first  summons  and  the  day  first 
named  for  the  return  of  the  writ,  the  writ  expired 
upon  that  service,  and  could  not  have  been  amended, 
even  by  application  to  the  Court  of  Chancery.  The 
statutes  14  Ed,  3.  and  9  H.  5.  only  authorise  amend- 
ments of  misprision  of  a  letter  or  syllable,  and  the 
statute  of  8  H.  6.  c.  12.  misprisions  of  the  clerk,  of 

(a)  lBingh.^S4».  (c)  AfUi,4A^. 

(6)  \B.SfC.lll. 
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1836*        which  Lord  Coke  specifies  five  kinds  ia  Blaekamor^t 

case  {a\  none  of  them  applicable  to  the  present     In 

^^^^  the  Weaver's  Campamf  v.  Hayoxtrd{b)9  an  action  being 
^fomaw.  brought  on  the  Calico  Act,  in  which  the  plaintiff  servied 
the  defendant  with  a  copy  of  a  writ,  instead  of  a  spedal 
capiast  and  afterwards  got  the  cursitor  to  alter  the 
return  of  the  original,  it  was  held  that  the  alteration 
was  erroneous,  and  the  writ  was  superseded.  In  Smiih 
V.  Wilmer  {c)  the  G>urt  refused  to  supersede  the  writs 
on  the  same  ground,  only  because  the  mistakes  in  them 
were  merely  literal  or  verbal.  Durdham  v.  Hammond 
was  the  case  of  an  ordinary  judicial  writ,  but  amend- 
mcnis  in  writs  of  right  have  always  been  refused;  Baylis 
y.  Manning,  {d) 

At  all  events,  Leigh  v.  Le^h  is  an  express  authority 
for  setting  aside  the  service  of  the  summons.  In  that 
case,  too,  the  Court  held  thot  the  resealing  was  a  re- 
issuing the  writ;  and  if  that  be  so^  the  present  writ, 
when  Fesealed,  was  too. late;  for,  according  to  the 
S  &  4  ^.  4.  c.  37.  &  37*,  in  order  to  avail  the  demand- 
ant, it  ought  to  have  been  issued  before  Jtme  1835. 

TiNDAL  C.  J.  This  application  may  be  disposed  of 
on  one  short  ground.  We  have  no  jurisdiction  wliat- 
ever  in  the  cause  brought  before  us. 

This  is  a  writ  of  right,  calling  on  the  sheriff  to  warn 
the  deforciant  either  to  do  justice  to  the  complainant, 
or  else  to  appear  in  Court  and  answer  the  complaint. 

It  is  perfectly  clear,  that  till  the  sheriff  has  made  his 
return  this  Court  has  no  jurisdiction.  Blackstone  lays  it 
down  {e)f  that  an  original  writ  **  is  a  mandatory  letter 
from  the  king  in  parchment,  sealed  with  his  great  seal, 
and  directed  to  the  sheriff  of  the  county  wherein  the 

(a)  8  Rep.  156.  (d)  1  JNT.  R.  233. 

lb)  8Aik.96%.  (e)  SBl.  Comm.273. 

(c)  SAOcSgS. 
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injory  is  committed^  or  supposed  so  to  be^  requiring  him  1886. 
to  command  the  wrong-doer  or  party  accused,  either  to 
do  justice  to  the  complainant,  or  else  to  appear  in  court 
and  answer  the  accusation  against  him.  Whatever  die 
sberiiTdoes  in  pursuance  of  this  writ,  he  must  return  or 
^  certify  to  the  Court  of  Common  Pleas,  together  with 
the  writ  itself,  which  is  the  foundation  of  the  jurisdiction 
of  that  Court,  being  the  king's  warrant  for  the  judges 
to  proceed  to  the  determination  of  the  cause." 

The  return  to  the  writ,  therefore,  is  the  foundation  of 
all  our  jurisdiction.  Comyns  in  his  IXgesf,  Droit  C.  2., 
saysy  **  If  the  tenant  does  not  appear  at  the  return  of 
the  summons,  nor  be  essoined,  a  grand  cape  issues 
against  him.  If  he  does  not  appear  at  the  return  of  the 
grand  cape^  judgment  final  shall  be  against  him." 

It  appears,  therefore,  that  we  have  no  jurisdiction : 
first,  because  the  writ  has  not  been  returned;  and, 
secondly,  because,  even  if  it  had  been  returned,  we  are 
asked  to  do  that  which  we  have  no  power  to  do,  to  set 
aside  an  original  writ.  In  Leigh  ▼.  Leigh  the  writ  bad 
been  returned;  it  was  handed  up  to  the  Court,  and 
appeared  to  have  erasures  on  the  face  of  it :  we  were 
enabled  to  see  what  the  condition  of  the  tenant  was ; 
and  all  we  did  was,  to  relieve  him  from  the  danger  he 
incurred,  either  in  appearing  or  not  appearing^  and  to 
give  the  demandant  an  opportunity  of  applying  to  the 
Court  of  Chancery.  If  this  case  fell  within  the  decision 
of  Leigh  V.  Leigh^  I  do  not  say  what  should  be  done 
by  the  Court  'of  Chancery ;  but,  at  all  events,  that  is 
the  Court  to  apply  to.  All  the  cases  cited  establish 
that  proposition. 

As  the  substantial  application  in  the  present  instance, 
is  to  set  aside  the  writ,  — for  the  summons  is  an  un- 
substantial matter,  no  more  than  a  notice,  or  warning 
by  the  sheriff  and  setting  aside  the  summons  will  be  of 
no  avail,  unless  the  writ  be  also  set  aside,  —  the  ap- 
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plication  is  coram  nan  judice^  and  the  rule  most  be 
discharged. 

Park  J.  I  agree  that  we  have  no  jartsdiction  in 
this  matter.  As  the  writ  has  not  been  returned^  we 
have  nothing  before  us ;  for  it  is  the  return  which  h  the 
foundation  of  our  jurisdiction :  besides  which,  we  ha?^ 
no  power  here  to  set  aside  a  writ  out  of  the  Court  of 
Chancery.  In  Leigh  v.  Leigh^  the  writ  was  aotually  in 
Court. 


Oaseleb  J.  The  Court  of  Common  Pleas  haii  qo 
authority  to  deal  with  a  writ  of  right,  unless  under  the 
directions  of  the  Court  of  Chancery.  Till  the  writ  is 
returned,  we  have  no  notice  on  the  sulgect. 

BosANQUET  J.  We  give  no  judgment  upon  the. 
r^ularity  or  irregularity  of  this  proceeding,  but  4nnk 
we  have  no  jurisdiction  in  the  matter. 

Rule  discharged* 


Jan.  29* 


SyMES  V.  GoODFELLOVfT. 


Defendant  /ASSUMPSIT  against  a  husband  for  board  and  lodg- 

pleaded  non  Jug  furnished  to  his  wife.     Plea,  nan  assumpsit. 

an  action  for  By  an  order  of  Nisi  Prius  the  cause  was  referred  to 

the  board  and  a  barrister,  who  admitted  evidence  of  adultery  by  the 

lodging  o  hi8  ^.r    ^^j  decided  in  favour  of  the  Defendant, 

wife :  an  ar*  ' 
Htrator,  to 

whom  the  Crowder  obtained  a  rule  nisi  to  set  aside  the  award, 

cauie  was  ,  . 

lefened^  ad^  ^°  ^^  ground  that  the  arbitrator,  in  admitting  this  evi- 

mitted  evi- 
dence of  the  wife's  adultery^  and  decided  against  the  Plaintiff.     The  Court  re« 
fused  to  set  aside  the  award. 


6  WILL.  IV.  SSS 

Aisnee  on  the  issue  of  nan  assampntf  had  exceeded  bis        ltld6l 
authority.  "^ — =* 

ft. 
'  WUde  Serjt;,  who  shewed  cause,  contended  diat  the  Go(n>i«iAOw. 

admrssibility  of  the  evidence  was  a  matter  of  law  on 

which  the  decision  of  the  arbitrator  was  final.     The 

award  of  a  barrister  had  always  been  held  final ;  and 

now  that  rule  was  extended  to  the  award  of  a  lay  person ; 

Jftpp  Vi  Oratfson.  (a) 

Cramder*  An  award  is  final  on  the  merits  of  every 
thing  within  the  scope  of  the  arbitrator's  authority :  but 
the  reference  of  this  cause  gave  the  arbitrator  no  autho* 
t^ty  to  inquire  into  any  thing  beyond  the  existence  of 
the  contract  He  could  not  inquire  into  the  fact  of 
adultery  unless  it  were  pleaded. 

^ ' '  'l^iJDAL  G.  3:  Put  it  as  you  pleas^  it  is  only  that  ate 
inadmissible  witne^  has  been  called.  His  admissibility 
Wais  k'  question  of  law,  which  has  been  decided  by  the 
arbitrator ;  you  must  take  hb  law  for  better  and  for 
worse. 

The  rest  of  the  Court  concurred. 

Rule  discharged.' 

(a)  ICr.M.^ILb^. 
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1836. 


Jan,  29. 


Grace  v.  Morgan. 


In  an  action 
for  a  vexa- 
tious and  ex- 
cessive dis« 
trees,  the 
Plaintiff  hav- 
ing received 
the  taxed 
costs  of  his 
replevin  on 
the  distress, 
was  held  not 
cBlitled  to 
recover,  as 
damages,  the 
extra  costs 
occasioned  to 
him  by  the 
replevin* 


/^ASE  for  a  vexatious  and  excessive  distress. 

At  the  triali  a  verdict  was  found  for  the  Plaintiff 
with  leave  for  him  to  move  to  add  to  the  damages  given 
by  the  jury  the  amount  of  the  extra  costs  in  a  former 
action  of  replevin,  which  the  Plaintiff  had  brought  in 
respect  of  his  goods  distrained,  and  in  which  the  pro- 
ceedings had  been  stayed  by  consent,  and  the  amount  of 
the  taxed  costs,  had  been  received  by  the  Plaintiff  from 
the  Defendant  before  the  present  action  was  com- 
menced. 

Hughes  having  obtained  a  rule  nisi  to  increase  the 
damages  by  the  sum  of  23/.,  the  amount  of  the  extra 
costs, 


TVattinger  shewed  cause.  The  Plaintiff  can  claim, 
as  damage  incurred  by  the  tortious  act  of  the  Defendant, 
no  expenses  incurred  by  him  other  than  such  as  the  law 
sanctions ;  and  the  taxed  costs  are  the  only  expenses  in- 
curred by  a  party  which  his  opponent  can  be  called  on 
to  reimburse.  In  Hodges  v.  Earl  ofLitchfield  (a),  after 
the  costs  of  proceedings  in  chancery  had  been  taxed,  this 
Court  refused  to  allow  the  plaintiff  his  further  costs  as 
between  attorney  and  client;  Bosanquet  J.  saying,  '<  Are 
not  costs  beyond  taxed  costs  to  be  considered  as  in- 
curred voluntarily,  beyond  what  is  absolutely  ne- 
cessary ? "  and  Park  J.,  "  If  the  daim  be  allowed  in 
this  case,  I  do  not  see  why,  in  all  cases,  a  separate  action 
should  not  be  brought  for  costs  which  the  officer  of  the 


(a)  1  New  Cam,  500. 
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court  disallows  on  taxation."    Upon  the  same  principle,        IBS6. 
in  Jenkins  ▼•  Biddtdph  (a),   in   an  action  against  the       ' 
sheriff  for  a  fitlse  return  of  non  est  inventus^  per  quod  the       ^^^^ 

plaintiff  was  outlawed,  it  was  held,  that  the  plaintiff  Moroak. 
could  not  recover  the  extra  costs  of  the  outlawry. 


Piatt  and  Hughes  in  support  of  the  rule. 

The  Defendant,  who  has  committed  a  wrong,  is  there- 
upon impliedly  liable  to  indemnify  the  party  wronged 
for  all  expense  necessarily  incurred  in  seeking  redress* 
Here  the  Plaintiff  was  compelled  to  sue,  because  his 
cattle  had  been  wrongfully  seized ;  and  costs  as  between 
attorney  and  client  are  necessarily  incurred  in  such  a 
suiu  In  Hodges  v.  Earl  of  Litchfield  the  costs  refused 
were  not  incurred  necessarily;  and  in  Sinclair  ▼• 
Eidred  (ft),  where  the  plaintiff  sought  to  recover  extra 
costs  in  the  shape  of  damages  for  a  malicious  arrest, 
he  failed  on  the  ground  that  it  did  not  appear  the 
arrest  had  been  malicious.  But  in  Natoell  v.  Roake  (c), 
the  plaintiff  recovered  by  way  of  damages,  in  an  action 
for  mesne  profits,  costs  incurred  by  him  in  a  court  of 
error  in  reversing  a  judgment  in  ejectment  obtained  by 
the  defendant.  And  Lord  Tenterden  said,  *<  that  the 
jury  might  reasonably  consider  the  costs  between  at- 
torney and  client  as  the  measure  of  the  damages  which 
he  had  sustained."  In  Sandbach  v.  Thomas  ((f),  in  an 
action  for  maliciously  holding  the  plaintiff  to  bail,  he 
was  held  entitled,  in  the  calculation  of  damages,  to 
recover,  not  merely  the  taxed  costs,  but  the  costs  as  be- 
tween attorney  and  client.  And  Lord  EUenborough 
said,  ^'  If  by  your  act  you  subject  a  party  to  a  legal 
liability  to  pay  a  sum  to  another,  you  must  indemnify 
him  against  such  expenses;  if  it  were  otherwise,  it 
would  come  to  this  —  that  an  attorney  could  not  main- 


(a)  ^tBingh.  l60, 
(»)  4Ta«n/.7- 


(c)  75.  4*  C.  404. 
id)  15torA.506 
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ISas.       tMB  M  aeliM  BgnMt  his  client  ftr  tbr 

That  decision  was  apptwed  of  by  JBrs^  &  J.  in  9FM»r 
w.  NickcUu  (a) :  and  in  Smith  ▼•  CompiOH  (i),  y^hmt 
the  defendant  conveyed  premises  to  the  plmntil(  and 
covenanted  for  good  title,  an  action  of  formedon  wm 
afterwards  brought  against  the  plaintiff  by  a  perty 
having  a  better  title,  and  the  plaintiff  compromised  it  for 
5502.;  it  was  held  that  the  plaintifl^  in  an  action  for 
breach  of  covenant,  might  recover  the  whole  sum  paid, 
«nd  his  costs  as  between  attorney  and  client,  in  the 
compromised  suit,  though  he  had  given  no  notice  of 
that  suit  to  the  defendant.  £v«i  admitting  that  in 
ordinary  cases  a  plaintiff  is  not  entided  to  recover  his 
extra  costs  as  between  attorney  and  dient,  yet  in  an 
action  for  a  malicious  arrest  or  malioioas  distress  he 
ought  to  recover  them,  on  the  ground  diat  the  wr6ng 
doer  ought  to  ptovide  him  with  a  complete  indemnity. 

TivnaL  C*  J.  This  was  an  action  on  th^caae,  brought 
against  the  Defendant  for  a  Texadous  and  exoessive  dis* 
tress;  and  the  only  point  argued  before  us  has  been, 
whether  the  Plaintiff  should  be  at  liberty  to  add  to  the 
damages  given  by  the  jury,  the  amount  of  the  extra  costs 
in  a  former  action  of  replevin  which  the  Plaintiff  bad 
brought  in  respect  of  his  goods  distrained,  and  in  which 
the  proceedings  had  been  stayed  by  consent,  and  the 
amount  of  the  taxed  costs  had  been  received  by  the 
Plaintiff  from  the  Defendant  before  the  present  action 
was  commenced 

It  has  been  argued  that,  upon  general  principle,  the 
Plaintiff  is  entitled  to  a  complete  indemnification  for 
all  the  necessary  and  immediate  consequences  of  the 
wrongful  and  vexatious  act  of  the  Defendant ;  and  that 

(a)  Ry.  4*  Moo.  419.  (fi)  SB.Sf  AM.  407. 
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ft  -m  impOMUe  to*  Miy  tint  he  reerive*  stfdi  indrntv^^       f  85d. 
tf  lie'  is  obliged  to  bear  the  loss  of  those  costs  which 
^lem  neoesteriljr  expended  by  him  m  proseeothig  thtft 
Mky  but  which  have  not  been  allowed,  as  between  bfans^ 
and  the  adrerse  party,  by  the  taxing  officer. 

But  wbateter  might  have  been  oar  opinion,  if  the 
matter  were  res  int^a^  we  feel  oursehres  bound  by 
the  decision  of  this  Coart  in  the  case  of  Jenkim  ▼•  Bid- 
ddpk.  (a)  In  that  case,  which  was  an  action  against  the 
aberiff  for  a  false  retom  of  turn  est  inveniusi  in  conse- 
i|uefiee  of  which  the  Plaintiffs  were  outUwed,  this  CouK 
held  that  they  were  not  entitled  to  recover  the  extra 
costs  of  the  oittlawry ;  and  the  tipced  costs  of  the  outlawry 
having  been  pdd  before  the  acticm  was  brought,  a  aon^ 
suit  was  directed  to  be  entered. 

•.  Il  may  be  observed  that  all  the  oases  relied  on  by  the 
Pleiotift  aa  aathfMrity  that  the^  oosis  of  die  former 
attioa  are  recoverable  in  a  subsequent  suit  for  vexa- 
tiously  prosecuting  the  former  action,  are  cases  where 
there  hte  beea  tw  taxation  of  ooeu  in  the  former  action ; 
sueb  aa  iyeeiment,  where  the  judgment  was  obtahied  by 
defimlt  against  the  casual  ejectoi: ;  or  formedon,  where 
there  are  no  costs  given  in  the  action  itself;  or  upon  a  writ 
of  error,  where  no  costs  ana  given ;  in  whioh  cases  the 
Flainiiff  must  recover  his  full  expenses,  if  he  is  entitled 
to  recover  any.  But  in  cgeotmeDt,  where  the  action  has 
been  defended  and  the  costs  taxed,  he  is  not  allowed 
to  recover  the  extra  costa  in  a  subsequent  action.  Doe 
V.  Dtnois.  {b) 

There  is  only  one  case  that  has  been  cited  in  opposi*- 
tion  to  the  principle  above  laid  down,  namely,  that 
of  Sandback  v.  Thomas  {c)  /  but  whatever  respect  is  due 
Id  the  (qimion  of  the  very  eminent  judge  who  tried  the 

(a)  ^Bingk.  l60.  (e)  1  Stark.  306. 

(6)  l£«p.S58. 
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IMS.       cause,  we  cannot  think  it  sufficient  to  outweigh  the  au- 
thorities  to  which  we  have  referred. 
^^  Rule  discharged. 

MoR<MLir. 


Jan.  29* 


Waddilove  V.  Barnett. 


In  asramprit 
for  lue  and 
occupation, 
held,  that 
under  the 
issue  of  non 
aanmipHt, 
the  Defend- 
ant might 
give  in  cTi. 
dence  that  the 
Plaintiff  had 
mortgaged 
the  premises 
before  the 
Defendant 
came  into 
occupation, 
and  that  the 
mortgagee 
had  given 
notice  to  the 
Defendant 
not  to  pay 
to  the  Plain, 
tiff  any  rent 
becoming  due 
after  such 
notice. 

Obedience 
to  the  mort- 
gagee's notice 
as  to  rent  due 
before  the 
notice,  must 
be  specially 
pleaded. 


nPHIS  was  an  action  of  assumpsit  for  use  and  occupa- 
tion, to  which  the  Defendant  pleaded  non  assumpsits 
and  the  only  question  on  the  trial  was,  whether,  con- 
sistently with  the  new  rules  in  pleading  made  in  Hilaty 
term  4  JV.  4.,  the  defence  intended  to  be  set  up  at  the 
trial  could  be  given  in  evidence  under  that  plea. 

It  appeared  upon  the  Plaintiff's  evidence,  that 
the  Defendant  had  been  let  into  possession  of  the 
premises  in  question  under  a  written  agreement  made 
between  the  Plaintiff  and  the  Defendant  on  the  19th  of 
December  1826,  by  which  it  was  stipulated  that  the 
occupation  should  commence  from  that  day,  but  that 
the  rent  should  become  payable  from  Midsummer  1828; 
and  the  action  was  brought  for  arrears  of  rent  which 
accrued  under  that  agreement.  In  answer  to  the  action, 
the  Defendant  tendered  evidence,  that  before  the  agree- 
ment was  made  the  Plaintiff  had  mortgaged  the  pre- 
mises, and  that  after  the  agreement  th^  mortgagee  had 
given  notice  to  the  Defendant  to  pay  all  arrears  of  rent 
then  due,  and  all  future  rent  that  should  become  due, 
to  him  the  mortgagee,  and  not  to  the  mortgagor.  This 
evidence  was  rejected  by  the  learned  Judge  at  the  trial 
of  the  cause  as  inadmissible  under  the  proper  construc- 
tion of  the  new  rules,  and  the  Plaintiff  recovered  a 
verdict  for  81/.    • 
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Bompas  Serjt  having  obtained  a  rule  nisi  for  a  new       1886* 
trial, 

Busby  shewed  cause.    A  written  agreement  by  the 
Defendant  to  occupy  the  premises  under  the  Plaintiff 
having  been  proved,  and  an  acknowledgment  that  the 
Defendant  so  held  them  having  been  shewn  by  the  fact 
that  he  submitted  to  a  distress  on  the  part  of  the  Plain- 
tiff, and  gave  a  bill  of  exchange  for  the  amount  claimed, 
the  Defeodaal  ooidd  not,  under  the  issue  of  turn  as-^ 
sumpsiif  be  allowed  to  shew  that  the  Plaintiff's  title  to 
the  premises  had  expired.   If  the  fact  were  so,  it  should 
have  been  pleaded.    By  the  rule  Hit.  T.  4  W.  4.,  <<  In 
all  actions  of  assumpsit^  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  ;ion  assumpsit  shall  operate 
only  as  a  denial  in  fact  of  the  express  contract  or  pro- 
mise alleged,  or  of  the  matters  of  fact  from  which  the 
contract  or  promise  alleged  may  be  implied  by  law." 
The  Defendant,  therefore,  should  have  pleaded,  by  way 
of  confession  and  avoidance,   that  the   Plaintiff  had 
mortgaged  the  premises  before  the  Defendant  entered 
into  the  agreement,  and  that  afterwards  the  mortgagee 
gave  notice  to  the  Defendant  not  to  pay  the  rent. 
[Tindal  C.  J.     That  would  not  be  a  confession  of  the 
material  allegation  in   the  declaration,  that  the  De- 
fendant occupied  by  permission  of  the  Plaintiff;  and  if 
the  plea  suggested  were  to  go  on,  as  it  ought  to  do, 
'<  without  this,  that  the  Defendant  occupied  by  the  per- 
mission of  the  Plaintiff,"  that  would  be  in  effect  a  denial 
of  the  contract]     The  notice  by  the  mortgagee  does 
not  rescind  the  contract  between  the  Plaintiff  and  De- 
fendant ;  it  only  relieves  the  Defendant  from  his  liability 
to  pay  the  Plaintiff;  and  that  ground  of  relief  ought  not 
to   be  given  in  evidence  under  a  plea  which  simply 
denies  the  existence  of  the  contract.    Tiie  rule  of  court 
NN  2 
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18S6.  exemplifies  this.  **  Id  an  action  on  a  warranty,  the  plea 
will  operate  as  a  denial  of  the  fact  of  the  warranty 
having  been  given  upon  the  alleged  consideration,  but 
not  of  the  breach."  [Tindal  C.  J.  That  is  the  case 
of  an  express  promise ;  here  the  promise  is  only  to  be 
implied  from  the  occupation  by  permission  of  the 
PlaintiiF.]  If»  according  to  the  rule,  <<  in  an  action  of 
indebitatus  assumpsit^  for  goods  sold  and  delivered,  the 
plea  of  non  assumpsit  will  operate  as  a  denial  of  the  sale 
and  delivery  in  point  of  fact,"  the  plea  of  non  assumpsit 
here  ought  only  to  operate  as  a  denial  of  the  agree- 
ment to  occupy,  and  not  of  the  title  of  the  Plaintiff  to 
permit  an  occupation.  In  Edmunds  v.  Harris  (a),  in  an 
action  of  debt  for  goods  sold  and  delivered^  the  de- 
fendant pleaded  nunquam  indebitatus^  and  it  was  held 
that  he  could  not  give  in  evidence,  under  that  plea^ 
that  the  goods  were  $old  on  credit  which  had  not 
expired.  So  in  Bamett  v.  Glo$sopp{b)  it  was  held, 
that  in  assumpsit  for  the  price  of  a  copyright  bar- 
gained and  sold,  a  defence  on  the  ground  that  the 
copyright  was  not  assigned  in  writing  must  be  specially 
pleaded. 

BompaSi  in  support  of  the  rule.  The  mortgagor, 
having  no  legal  interest  in  the  premises  after  the 
mortgage.  Moss  v.  Gallimore  (c),  had  no  power  to 
give  the  Defendant  permission  to  occupy.  The  Pe- 
fendant,  therefore,  by  establishing  the  fact  of  the  mort- 
gage, established  that  he  never  impliedly  promised  to 
pay  for  an  occupation  enjoyed  by  permission  of  the 
Plaintiff.  In  Bamett  v.  Glossopp  there  was  an  actual 
contract,  and  an  actual  promise  by  the  defendant,  but 
he  sought  to  set  it  aside  for  defect  of  a  formality  re- 
fa)  4iV6v.^Jfanii.l82.  (0)  IkmgUZn. 
lb)  1  Nmo  Cases,  63S. 
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quired  by  statute.     Cousins  v.  Paddon{a)  is  in   point       1836. 
for  the  Defendant. 

Cur.  adv.  vult. 

TiNDAL  C.  J.,  after  stating  the  facts  as  ante^  p.  538., 
now  delivered  judgment  as  follows : 

Whether  the  evidence  ought  to  have  been  admitted  is 
the  only  question  that  has  been  raised  before  us. 

It  does  not  appear  distinctly  upon  the  evidence  whe- 
ther the  money  claimed  by  the  Plaintiff,  for  the  nse 
and  occupation,  became  due  from  the  Defendant  before 
or  ader  the  notice  given  by  the  mortgagee ;  or  whether 
part  became  due  before,  and  part  after,  the  delivery  of 
such  notice :  and  as  the  question  appears  to  us  to  call 
for  a  different  answer,  according  to  the  time  when  the 
rent  became  due,  it  will  be  right  to  consider  it,  first, 
upon  the  supposition  that  all  the  rent  accrued  due  after 
the  notice  given ;  and  next,  that  all  or  part  of  the  rent 
became  due  before  the  notice. 

That  the  state  of  facts  offered  to  be  proved  would 
have  constituted  a  defence  in  law  to  the  Plaintiff's 
action,  under  the  plea  of  non  assumpsit^  before  the  new 
rules  were  in  force,  may  be  considered  as  decided  by 
the  case  of  Pope  v.  Bigg.  (&)  In  that  case  it  was 
held,  that  as  to  all  the  rent  due,  both  the  arrears 
before  the  notice  given,  and  the  rent  which  fell  due 
after  such  notice,  the  occupier  of  the  land  who  had 
been  let  into  possession  by  the  mortgagor^  and  held 
the  land  by  his  permission,  might  discbarge  himself  as 
to  him  by  payment  to  the  mortgagee,  after  such  notice^ 
under  the  plea  of  nil  debet.  And  indeed,  in  the  course 
of  the  argument  before  us,  the  objection  has  not  been^ 
that  the  tenant  cannot  be  allowed  to  set  up  this  defenee 
on  the  ground  that  he  would  be  disputing  his  landlord's 
title,  but  simply  on  the  ground  that  the  defence  ought 

(a)  2  Cr.  M.  ^  R.  547.  (h)  9B.4rC.  M5. 
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to  have  been  specially  pleaded ;  whereas  it  is  manifest, 
that  if  the  defence  itself  was  inadmissible  on  the  prin« 
ciple  above  referred  to^  it  would  be  equally  inadmissible, 
whether  put  upon  the  record  or  only  given  in  evidence. 

Now  the  terms  of  the  rule  in  question,  so  far  as  it 
applies  to  the  present  case,  are  these :  *'  the  plea  of  non 
assumpsit  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  maters 
of  (act  from  which  the  contract  or  promise  alleged  may 
be  implied  by  law."  And  we  are  of  opinion,  that,  with 
respect  to  the  rent  which  b^omes  due  for  use  and  occu- 
pation subsequent  to  the  notice  given  by  the  mortgagee, 
the  evidence  offered  was  admissible,  inasmuch  as  it 
amounts  to  a  denial  of  a  matter  of  fact  stated  in  the 
declaration  from  which  the  promise  in  law  is  implied, 
and  to  nothing  more. 

The  action  is  brought  for  a  reasonable  satisfaction 
given  by  the  statute  11  G.  2.  c.  19.  s.  14.  for  the  use 
and  occupation  of  land,  held  and  enjoyed  by  the  De- 
fendant   It  is  therefore  a  matter  of  fact  stated  in  the 
dedaration,  from  which  the  promise  arises  by  operation 
of  law,  **  that   the  Defendant  held  and  enjoyed  the 
premises  in  question  by  the  permission  or  sufferance  of 
the  Plaintiff."     For  as  to  the  circumstance  on  which 
considerable  stress  was  laid  by  the  Plaintiff's  counsel, 
in  the  course  of  the  argument,   that  the  Defendant 
entered  under  an   express    agreement   in  writing,  it 
appears  to  a  majority  of  the  Judges  that  it  makes  no 
difference  in  the  application  in  the  rule  of  pleading;  for 
it  is  only  one  mean  of  proof,  amongst  many  others, 
that  the  occupation  was  by  the  permission  of  the  Plain- 
tiff.    But  from  the  moment  the  mortgagee  gave  notice 
to  the  Defendant  that  the  future  rents  were  to  be  paid 
to  himself,  it  follows,  from  the  relation  between  mort- 
gagee and  mortgagor,  so  fully  explained  in  the  case 
above  referred  to,  that  the  Defendant  ceased  to  occupy 
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by  the  permission  and  suflFerance  of  the  mortgagor;  and  1886. 
that  he  began  to  hold  and  enjoy  by  the  permission  and 
sufferance  of  the  mortgagee.  The  mortgagee  might,  at 
any  time  during  the  occupation,  without  giving  any 
notice,  have  ejected  the  Defendant  from  the  possession ; 
and  the  effect  of  that  notice  is,  that  a  new  tenancy  is  , 

created  between  the  occupier  and  the  mortgagee.  The 
notice  therefore  affords  proof  that  the  subsequent  hold- 
ing is'  not  by  the  permission  of  the  Plaintiff,  as  alleged 
in  the  declaration,  but  by  permission  of  the  mortgagee : 
and  such  holding  by  permission  of  the  mortgagee  is  not 
a  confession  and  avoidance  that  he  held  by  permission 
of  the  mortgagor  during  the  same  time  for  which  the 
rent  became  due ;  it  is  an  allegation  inconsistent  there- 
with, and  amounts  to  a  denial  of  it :  and  it  is  upon  that 
principle  we  hold  the  evidence  admissible  under  the 
present  plea.  If,  therefore,  all  the  rent  had  become  due 
after  the  delivery  of  the  notice,  we  should  have  held  the 
evidence  an  answer  to  the  action*  But  if  part  became  i^  A^p^^^. 
due  before,  we  think  the  same  construction  of  the  rule 
of  pleading  does  not  apply  to  such  arrears  already  due. 
For  as  to  those  arrears  the  occupation  has  already  taken 
place ;  and  such  occupation  was,  in  fact,  by  the  permis- 
sion and  sufferance  of  the  Plainti£f^  under  whom  the 
Defendant  was  let  into  possession.  The  mortgagor  had 
a  right  of  action  against  the  Defendant  up  to  the  time 
when  the  notice  was  given ;  and  it  seems  to  us  to  be 
difficult  to  maintain,  that,  because  the  mortgagee  after* 
wards  interferes  and  requires  the  rents  already  due  from 
the  occupier  to  be  paid  to  him,  the  character  and 
consequences  of  this  by-gone  occupancy  can  thereby  be 
altered,' or  that  this  right  of  action  which  has  already 
vested  in  the  Plaintiff  can  thereby  be  taken  away.  As 
to  this  by-gone  rent,  we  think  this  evidence  does  not 
amount  to  a  denial  of  the  allegation  that  the  occupation 
was  by  the  Plaintiff's  permission ;  but  to  a  confession 
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iaS6.  a«d  avoidance  only :  viz.,  di«t  the  Dofeadimt  had  occu- 
pied by  permission  and  sufferance  of  the  Pldnttff,  vAo 
was  mortgagor  in  possession,  and  that  after  the  cent  in 
question  became  due  he  received  a  notice  from  the 
mortgagee  (to  whom  the  mortgagor  was  only  a  receiver 
in  point  of  law),  requiring  him  to  pay  over  the  rent  to 
him  the  mortgagee,  and  thereby  had  determined  the 
authority  of  the  Plaintiff  to  receive  the  rent.  Wkh 
respect,  therefore,  to  so  mnch  of  the  rent  we  think  there 
is  no  answer  on  the  present  state  of  the  pleadings.  On 
the  whole,  thereibre,  the  rule  for  a  new  trial  most  be 
made  absolute ;  but  the  necessity  of  a  new  trial  May 
possibly  be  avoided  by  the  arrangement  of  the  pardes, 
to  whom  the  real  state  of  the  facts  is  well  known. 

Rule  absolute. 


Jati.  29.  SCHULTZ  V.  ASTLET. 

Held,  no  ob-  ^HE  Plaintiff  sued  as  indorsee  of  three  bills  of  ex- 
i^^  *®  J^«  change  for  600/.  each,  accepted  by  the  Defendant, 

bin  of  ex.  ^^^  ^^  ^1^^™  purported  to  be  drawn  by  one  P.  Clissotd^ 
ehsDge^  that  and  the  third  by  one  Thomas  Wilson.  This  latter  bill 
d*'^^^^^^  was  described  in  a  second  count  as  having  been  drawn 
ment  were  by  Thomas  Wilson  Richardson  in  the  name  of  Thomas 
writien  before  fyHsoHj  and  in  a  third  as  a  promissory  note  payable  to 
drawn,  To"     the  order  of  Wtf«o». 

withsunding  The  Plaintiff  being  called  upon  to  prove  the  con- 
the  indorse-  giJeration  given  for  Uie  bills,  it  appeared  at  the  trial 
made  by  a       that  the  Defendant,  a  young  gentleman  of  considerable 

stranger  to  expectations,  entered  into  a  negotiation  with  John  Minfer 
the  acceptor : 

Held  «l80y  that  the  drawer  having  subscribed  himself  as  Thomas  Wilson,  when 
his  name  was  Thomas  Wiison  Richardson^  was  not  to  be  esteemed  to  have  com- 
mitted a  forgery^  miless  it  were  proved  that  the  omission  of  his  surname  was  for 
purposes  of  ftau«.  ^.  ^       ///.-^^Ol"^ 

/  -9- 
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Hart,  mi  adverttsing  money  lender,  to  raise  5000/.  Fl)r 
this  purpose  the  Defendant  wrote  aeross  ten  slips  of 
paper,  each  stamped  with  a  6s.  stamp,  the  words,  ^  Ac- 
cepted, payable  at  Messrs.  PraetFs  and  Co.,  J.  Asileyi* 
and  then  ddivered  the  slips  of  paper  to  Hart. 

CKssoldf  who  was  called  as  a  witness,  stated  that  he 
afterwards,  at  the  request  of  a  person  who  called  himself 
General  Palmer,  put  his  name  to  two  of  these  papers  in 
the  places  where  the  name  of  a  drawer  and  indorser  of 
a  bill  of  exchange  ought  to  appear;  and  that  the  papers 
then  contained  nothing  but  the  names  of  himself  and 
the  Defendant.  They  were  afterwards  filled  up  as  bills 
of  e»bange  for  500/. ;  by  whom,  did  not  appear. 

The  third  paper  was  filled  up  as  a  bill  of  exchange 
for  500/.  by  a  person  who  subscribed  himself,  in  the 
character  of  drawer  and  indorser,  as  Thomas  Wilson, 
but  whose  name  was  proved  to  be  Thomas  Wilson 
Richardson. 

The  Defendant  never  received  a  farthing  for  the  bills ; 
but  the  Plaintiff,  a  foreign  merchant,  proved  that  his 
agents  Sucker  and  Grohte  had  received  the  bills  in 
London  from  one  Dimsdale,  a  com  factor,  as  a  security 
to  the  Plaintiff  for  the  price  of  a  cargo  of  wheat  belong- 
ing to  the  Plaintiff.  The  circumstances  attending  the 
deposit  were  as  follows :  Rucker  and  Grohte,  suspecting 
the  solvency  of  Dimsdale,  had  required  security  before 
they  would  deliver  to  Dimsdale  the  bills  of  lading  for 
this  cargo.  Dimsdale  at  first  agreed  orally  with  Grohte 
to  deliver  to  him  these  three  bills  as  a  security,  and  then 
on  the  10th  o{  August  ISS^,  in  Groht^s  counting-house, 
wrote  and  delivered  to  Grohte  and  Rucker  a  letter,  de- 
claring that  he,  Dimsdale,  consented  that  the  three  bills 
should  be  set  against  the  price  of  the  Plaintiff's  wheat ; 
opon  which  Grohte  wrote  and  delivered  to  Dimsdale  a 
letter,  in  which  Rucker  and  Gtvhte  declared  that  two  of 
the  bills,  with  a  third  bill  of  General  Palmer%  should, 
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when  cashed,  be  placed  against  Dimsdal^s  private  ac* 
count  with  Rucker  and  Grokte  /  and  added  other  con- 
ditions on  which  they  proposed  to  deliver  the  bills  of 
lading  to  Dimsdale, 

On  the  same  day,  Dimsdale  delivered  to  Rucker  and 
Grohte  one  of  the  bills  drawn  by  Clissold^  and  that  drawn 
in  the  name  of  Wilsons  wherupon  Dimsdale  received 
from  Rucker  and  Grohte  bills  of  lading  of  about  half 
the  cargo  of  wheat. 

On  the  16th  he  delivered  to  them  the  other  bill  drawn 
by  Clissoldf  but  not  having  performed  the  other  con- 
ditions required  by  Rucker  and  Grohte^  they  placed  the 
bills  of  lading  of  the  residue  of  the  cargo  of  wheat  in  the 
hands  of  a  third  party,  who  was  to  hold  them  as  between 
both  parties;  ultimately,  however,  500/.  was  raised  upon 
these  latter  bills  of  lading,  by  sale  of  a  part  of  the  wheat, 
and  paid  over  to  Dimsdale's  use. 

Between  the  10th  and  the  16ih  of  August^  Dimsdale 
received  notice  from  the  Defendant,  that  the  bills  of 
exchange  would  not  be  paid. 

On  the  19th,  Dimsdale  stopped  payment,  being  in- 
debted to  the  Plaintiff,  in  respect  of  the  wheat  and  the 
money  paid  to  Dimsdal^s  use,  more  than  1500/. 

Dimsdal^s  letter  to  Rucker  and  Grohte  was  stamped 
with  a  1/.  stamp.  Rucker  and  Grohl^s  letter  was  un- 
stamped. The  two  together  did  not  contain  1080 
w^ords. 

It  was  objected  that  the  bills  purporting  to  be  drawn 
by  Clissold^  having  been  drawn  by  a  stranger  to  the 
acceptor,  after. the  acceptor's  and  drawer's  name  had 
been  written  in  blank,  were  not  drawn  according  to 
the  custom  of  merchants,  and  were  therefore  void  ;  and 
that  the  bill  purporting  to  be  drawn  by  Wilson  was  a 
forgery,  the  drawer's  name  being  in  reality  Richardson. 

It  was  contended  also,  that  the  letter  from  Dimsdale 
to  Rucker  and  Grohte^  and  the  letter  from  Rucker  and 
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Grohte  to  Dimsdale^  constituted  both  together  the  agree- 
ment on  which  the  bills  had  been  deposited ;  and  if  so, 
it  was  objected  that  one  of  them  should  have  been 
stamped  with  a  stamp  of  1/.  155.,  or  that  if  one  of  them 
only  constituted  the  agreement,  it  was  the  letter  of 
Bueker  and  Grohte^  consenting  to  the  deposit,  which 
ought,  therefore,  to  have  been  stamped.  Read  y. 
,  Deere,  (a) 

It  was  further  contended,  that  the  Plaintiff's  agents 
were  privy  to  the  fraud  which  had  been  practised  on 
the  Defendant ;  but  on  this  head  the  evidence  was  con- 
flicting. On  the  bill  which  Dimsdale  transferred  after  the 
10th  of  Ai^ust,  the  jury  found  for  the  Defendant;  on 
the  other  two  for  the  Plaintiff.     Whereupon 
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SOHULTZ 
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Sir  W.  FoUett  obtained  a  rule  nisi  to  enter  a  nonsuit 
on  the  objections  above  stated,  and  ako  for  a  new  trial 
on  the  ground  that  the  verdict  for  the  Plaintiff  was 
against  the  evidence** 

Spankie  Serjt,  Maule^  and  Greenwood^  who  shewed 
cause,  contended  that  the  agreement  between  Dimsdale 
and  Sucker  and  Grohte  related  to  the  sale  of  goods, 
wares,  and  merchandizes,  and  therefore^  falling  within 
the  exception  of  the  stamp  act,  needed  no  stamp :  but 
that  at  all  events  the  stamp  of  1/.  was  suflScient,  the 
stamp  of  1/.  155.  not  being  imposed  on  agreements  evi- 
denced by  a  series  of  letters  unless  the  number  of  words 
in  all  the  letters  taken  together  exceeded  1080:  for 
which  they  referred  to  Parkins  v.  Moravia  (6),  where  the 
law  was  so  ruled  at  Nisi  Priusy  subject,  however,  to  a 
special  case,  which  never  came  on  to  be  argued*  But 
upon  these  points  the  Court  pronounced  no  opinion. 

With  respect  to  the  bills  subscribed  by  Clissold^  they 
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contended  that  the  Defendant,  after  giving  a  general 
authority  by  accepting  the  bills  in  blank,  was  estopped 
to  say  that  Clissold  had  no  authority  to  indorse :  and  that 
bills  might  be  issued,  accepted,  or  Indorsed  in  blank, 
was  established  by  Russell  v.  Langstqff' {a)j  Colli s  v. 
Einmett  {b\  and  the  numerous  authorities  cited  in  Bdy^ 
ley  on  BiUs^  pp.  26.  65. 

Then,  there  was  no  proof  that  Richardson  had  omitted 
his  surname  for  purposes  of  fraud ;  and  without  such 
proo^  the  omission  could  not  be  esteemed  to  constitute 
a  forgery.     Rex  v.  Aickles  (c),  PeacocVs  case,  {d) 


Sir  W,  Follett  and  Martin^  in  support  of  the  rule,  dis- 
tinguished the  cases  relied  on  for  the  Plaintiff  in  the 
matter  of  Clissold^s  indorsement,  on  the  ground  that  in 
those  cases  the  transfer  of  the  bill  was  made  by  a  person 
who  had  been  in  communication  with  the  drawer  or 
acceptor,  and  therefore  might  be  presumed  to  act  by  his 
authority*  Here  Clissold  was  a  stranger  to  the  Defend- 
ant, who  had  communicated  only  with  Hart.  In  Robin- 
son V.  Yarrow  {e)  it  was  held  that  the  acceptance  of  a 
bill  admits  merely  the  drawing,  but  not  the  indorsement 
of  the  drawer ;  and  as  an  indorser  cannot  transfer  unless 
the  matter  to  be  transferred  be  in  existence,  Clissold's 
indorsement  before  the  bill  was  drawn  in  eiTect  trans- 
ferred nothing  to  the  FlaintifiP. 

With  respect  to  the  bill  subscribed  by  Wilson^  the  cir- 
cumstances of  the  transaction  afforded  sufficient  ground 
to  warrant  the  jury  in  finding  fraud. 

Cur.  adv.  7)ult. 


TiNDAL  C.  J.     In  this  action,  which  was  brought  by 
the  Plaintiff  a&  indorsee  of  three  bills  of  exchange  for 
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500/.  each,  two  of  which  purported  to  be  drawn  by  one       18S6. 

P.  Clissoldj  and  the  third  by  one  Thomas  Wilson^  upon       

and  accepted  by  the  Defendant,  the  jury  found  a  verdict      ^ohulti 
for  the  Defendant  upon  one  of  the  bills  drawn  by  Clis-      Astlby. 
soUt^  and  for  the  Plaintiff  upon  the  other  two  bills ;  and 
the  case  is  brought  before  us  upon  a  motion  by  the  De- 
fendant to  enter  a  nonsuit,  and  also  for  a  new  trial. 

Two  objections  were  urged  at  the  trial  as  grounds 
for  a  nonsuit :  first,  the  want  of  a  proper  stamp  upon 
an  agreement  produced  in  evidence  by  the  Plaintiff; 
secondly,  that  neither  the  bill  of  exchange  drawn  by  P« 
Clissoldi  nor  that  drawn  in  the  name  of  Wtlfonj  were 
producible  in  evidence,  the  former  not  being  drawn 
according  to  the  custom  of  merchants ;  and  the  latter 
appearing  on  the  evidence  to  be  a  forgery,  and  not  the 
genuine  bill  of  any  person  really  in  existence.  As  to  the 
objection  that  the  agreement  was  improperly  stamped, 
it  arose  thus :  —  it  became  a  necessary  part  of  the  Plain- 
tiff's case  to  prove  that  he  was  a  bondjide  holder  of  the 
three  bills  for  a  valuable  consideration;  and  the  consi- 
deration set  up  by  him  was,  that  the  bills  of  exchange 
were  given  by  one  Dimsdale^  a  corn  factor,  to  RucJcer 
and  GrohtCi  the  agents  of  the  Plaintiff,  under  an  agree- 
ment by  which  on  the  one  hand  they  were  to  deliver  to 
Dimsdale  the  bills  of  lading  of  a  cargo  of  wheat  belong- 
ing to  the  Plainti£^  and  on  the  other  to  hold  the  three 
bills  of  exchange,  together  with  certain  other  bills,  as  a 
security  to  the  Plaintiff  for  the  price  of  the  wheaL  It  was 
proved  that  on  the  10th  of  August  Dimsdale  did,  in  fact, 
deliver  two  of  the  three  bills  of  exchange  to  Bucket-  and 
Grohtey  and  that  on  the  12th  he  received  from  them  one 
of  the  bills  of  lading  for  about  half  the  cargo ;  but  that 
he  did  not  deliver  the  third  bill  of  exchange  to  Rucker 
and  Grokte  until  the  16th,  when  the  other  securities  not 
having  been  delivered  by  Dimsdale  as  stipulated  for,  and 
some  doubts  existing  as  to  his  solvency,  the  Plaintiff's 
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18S6.       agents  refused  to  part  with  their  entire  control  over  the 
second  bill  of  lading,  and  put  it  into  the  hands  of  a  third 
person,  who  was  to  hold  it  as  between  both  parties. 
AsTLiT.       Ultimately,  however,  the  sum  of  500/.  was  raised  upon  it 
by  sale  of  part  of  the  wheat,  and  paid  over  to  Dimtdak, 
or  to  his  use.     On  the  1 9th  of  August  Dimsdale  stopped 
payment ;  being  at  that  time  indebted  to  the  Plaintiff 
in  respect  of  the  wheat  delivered  under  the  first  bill  of 
lading,  and  the  money  raised  for  Dtmsdal^s  use  upon  the 
second  bill  of  lading,  in  a  sum  somewhat  exceeding  the 
amount  of  the  three  bills  of  exchange.    It  is  obvious^ 
therefore,  that  there  was  a  good  and  valuable  consider- 
ation given  for  these  bills,  if  the  three  bills  were  in  fact 
delivered  to  Rucker  and  Grohte  on  the  agreement  above 
stated :  and  in  order  to  prove  it,  the  Plaintiff  called 
GrohUf  who  stated  an  agreement  to  have  been  made 
verbally  to  the  effect  above  stated,  and  that  whilst  he 
and  Dimsdale  remained  in  the  counting-house,  he  Dims^ 
dak  wrote  a  letter,  and  signed  it,  and  handed  it  over  to 
to  the  witness,  which,  as  the  witness  stated,  contained 
the  contract ;  after  which,  and  whilst  they  still  continued 
together,  the  witness  wrote  another  letter  to  Dimsdak^ 
and  signed  it,  and  delivered  it  to  Dimsdak;  each  party 
keeping  the  letter  signed  by  the  other.     The  two  letters 
were  then  put  in,  the  letter  written  by  Dimsdak  being 
stamped  with  an  agreement  stamp  of  1/.     Upon  which, 
two  objections  were  taken  by  the  Defendant's  counsel ; 
first,  that  the  agreement  was  to  be  made  out,  not  from 
DimsdaHs  letter  only,  but  from  the  two  letters  taken 
together,  and  in  such  case  the  stamp  act  required  a 
stamp  of  1/.  155.  upon  one  of  the  letters,  and  that  the 
stamp  of  1/.  only  was  insufficient:  and  secondly,  that  if 
either  of  the  letters  taken  singly  constituted  the  agree- 
ment, it  was  not  the  letter  signed  by  Dimsdak^  which 
ought  to  be  considered  as  a  proposal  only,  but  the  letter 
otEuckerBnA  Grohte^  which  must  be  considered  as  the 
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acceptance  of  such  proposal,  and  therefore  as  the  aigree-  1836. 
ment  liseK  On  the  other  hand  it  was  contended  by  the 
Plamtiff  that  the  agreement  related  to  the  sale  of  goods, 
wares,  and  merchandizes,  and  therefore  fell  within  the 
exception  in  the  stamp  act,  and  was  altogether  exempted 
from  any  stamp  :  or  if  it  was  an  agreement  to  be  proved 
from  the  two  letters,  still  that  the  stamp  of  1/.  only  was 
sufficient ;  the  stamp  of  1/.  155.  not  being  imposed  anless 
the  number  of  words  exceeded  1080,  which  was  not 
the  case  here. 

These  points  were  severally  discussed  before  us  in 
argument,  but,  upon  the  ground  on  which  we  deem  the 
letter  of  Dimsdale  to  be  admissible  as  evidence  of  the 
agreement,  it  becomes  unnecessary  to  give  any  opinion 
on  either  of  the  points  argued  before  us.  For  the  letter 
of  Rucker  and  Grohtei  which  was  written  subsequently 
to  Dimsdale^Sf  appears,  upon  inspection,  not  to  be  an 
acceptance  of  the  proposal  contained  in  DtmsdaU^s 
letter,  but  is  altogether  at  variance  with  such  proposal ; 
DimsdaUfs  letter  in  eiFect  declaring  that  he  consented 
that  the  three  bills  should  be  set  against  the  price  of 
the  Plaintiff's  wheat ;  Rucker  and  Groht^s  letter  on  the 
contrary  stating  that  two  of  the  bills,  with  a  third  bill 
of  General  Palmer's^  should,  when  cashed,  be  placed 
against  Dimsdale^s  private  account  with  them:  and 
adding  other  conditions  on  which  they  propose  to 
deliver  the  two  bills  of  lading  to  Dimsdale.  Thb  two 
letters,  therefore,  not  relating  to  the  same  contract,  it 
becomes  necessary  to  decide  which  of  the  two  con- 
stitutes the  agreement  on  which  the  bills  were  delivered 
over;  and  we  are  of  opinion,  in  the  situation  of 
the  parties,  such  agreement  is  to  be  taken  from  the 
letter  of  Dimsdale.  Dimsdale^  being  the  owner  of  the 
bills  of  exchange,  writes  to  Rucker  and  Grohte^  as  the 
agents  of  Schultz,  that  he  is  willing  to  hand  over  the 
bills  of  exchange  on  receiving  the  bills  of  lading  for 
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1SS6.  the  wheat  At  that  time,  he  being  the  holder  of  the 
bill%  had  alone  the  control  over  them;  Rucker  and 
GrohtehnA  no  right  to  them  whatever :  Dimsdatef  there- 
fore, might  hand  them  over  on  whatever  terms  he 
thought  proper,  either  as  a  security  for  the  wheat  of  the 
Plainti£^  or  in  payment  of  his  private  account;  and  if 
Sucker  and  Grohte  received  the  bills,  they  had  no 
power,  after  they  so  received  them,  to  apply  them  to  a 
difierent  account  The  real  question  is,  upon  what 
account  were  the  bills  paid  ?  and  when  Ditnsdak  writes 
a  letter  directing  the  bills  to  be  set  o£P  against  the 
wheat,  Rucker  and  Grohte^  if  they  receive  the  bills  at 
all,  must  be  taken  to  consent  that  they  shall  be  so 
applied ;  and  no  letter  subsequently  written  by  them, 
ascribing  the  bills  to  a  different  account,  can  alter  the 
terms  on  which  they  were  originally  delivered  by  th^ 
owner  of  the  bills,  unless  he  subsequently  assents  to 
such  new  proposal:  solvitur  in  modum  solventis.  We 
think,  therefore,  as  between  the  two  letters  put  in,  it  is 
Dinudal^Sf  and  Dimsdal^s  alone,  which  contains  the 
terms  on  which  the  bills  were  delivered  over,  and, 
consequently,  it  was  his  letter  only  which  was  necessary 
to  be  stamped. 

This  makes  it  unnecessary  for  us  to  give  any  opinion 
upon  the  points  which  have  been  argued  before  us  on 
the  operation  of  the  Stamp  Act. 

The  second  ground  of  nonsuit  rests  upon  the  inva- 
lidity of  the  two  bills  of  exchange.  As  to  the  bill  drawn 
by  Clissoldj  the  objection  is,  that  admitting  a  party  may 
be  bound  by  his  acceptance  written  on  a  blank  piece 
of  stamped  paper,  to  the  extent  of  such  sum  as  the 
stamp  will  cover,  yet  that  this  giving  of  a  blank  accept- 
ance, authorizes  only  the  party  to  whom  it  is  given  to 
draw  the  bill;  or  at  all  events  does  not  authorise 
Clissoldj  &  stranger,  to  sign  his  name  on  the  same  blank 
piece  of  paper  as  drawer,    the  bill  itself  being  sub- 


6  WILL.  IV.  r  SIS 

sequently  written  upon  the  paper  by  ^ome  other  person.  ISM. 
No  authority  has  been  cited  to  us  for  any  such  restrio- 
tion  of  the  general  doctrine  above  admitted ;  nor  can 
we  see  any  distinction  in  principle,  where  the  bill  has 
passed  into  the  hands  of  third  personsi  between  holding 
the  acceptor  liable  to  a  given  amount,  when  the  bill  is 
afterwards  drawn  in  the  name  of  the  party  who  has 
obtained  the  acceptance,  and  when  it  is  drawn  by  a 
stranger  who  becomes  the  drawer  at  the  instance  of  the 
party  to  whom  the  acceptance  is  given.  The  blank  ao* 
ceptance  is  an  acceptance  of  the  bill  which  is  afterwards 
put  upon  it ;  and  it  seems  to  follow  from  tiie  doctrine  of 
Lord  Mansfield  in  BmseU  v.  Langsiqffe  {a\  that  it  does 
not  lie  in  the  mouth  of  the  acceptor  to  say,  that  the 
drawing  or  indorsing  of  the  bill  is  irregular.  The 
acceptor  was  a  stranger  to  the  party  to  whom  he  handed 
over  his  blank  acceptance;  and  as  all  that  he  desired 
*waa  to  raise  the  money,  it  could  make  no  difference  to 
him,  either  as  to  the  extent  of  his  liability,  or  in  any 
other  respect,  whether  the  bill  was  drawn  in  the  name 
of  one  person  or  another.  And  if  the  Defendant  is 
estopped  from  denying  the  right  of  the  drawer  to  draw 
the  bill,  whoever  he  may  be,  he  is  bound  by  the  in* 
dorsement  made  by  such  drawer,  after  such  indorsement 
is  proved  to  have  been  made  by  such  drawer. 
.  As  to  the  bill  which  purports  to  have  been  drawn  by 
Wilson^  the  proof  was,  that  it  was  drawn  and  indorsed 
by  a  real  person,  who  signed  the  name  Thomas  Wilson^ 
although  his  real  name  was  Thomas  Wilson  Bichardsom. 
There  were  no  circumstances  proved  to  shew  an  inten- 
tion to  pass  himself  off  Tor  a  different  person  of  the  name 
of  Thomas  Wilson^  or  an  intention  to  defraud  any  person 
of  that  name,  or  any  other  person ;  and  we  therefore 
think,  there  is  no  ground  for  treating  the  signature  as  a 
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1889.  forgery,  or  holding  the  bill  void  on  that  account  The 
present  case  does  not  carry  the  law  further  than  that  of 
Cooper  ▼.  Meyer  and  Another  {a)^  where  the  acceptor 
was  held  liable  to  the  indorsee  of  a  bill  of  exchange,  he 
having  accepted  the  bill  drawn  in  the  name  of  a  fictitious 
person,  and  the  bill  being  indorsed  in  the  same  fictitious 
oame^  th^  drawing  and  indorsing  being  both  proved  to 
be  in  the  same  handwriting.  We  see,  therefore,  no 
reason  for  holding  that  a  nonsuit  ought  to  be  entered  on 
^ther  of  the  grounds  above  stated. 

As  to  that  part  of  the  motion  ^hich  goes  to  a  new 
trial,  it  is  undoubtedly  true^  there  was  considerable  con- 
tradiction in  the  evidence  upon  the  two  points  in  the 
case  which  it  was  essential  for  the  Plaintiff  to  establish, 
viz.  that  he  gave  a  valuable  consideration  for  the  bills, 
and  that  he  took  them  honestly  and  honaJHe^  and 
withoot  the  knowledge  of  the  fraud  which  had  been 
practised  on  the  Defendant  in  procuring  his  acceptance. 
But  the  points  themselves  were  fit  and  proper  for  the 
discretion  of  the  jury,  and  to  give  the  proper  value  to 
evidence  is  particularly  their  province ;  and  in  this  case 
ihey  have  exercised  their  discretion  on  the  circumstances 
proved  before  them,  by  finding  their  verdict  for  the 
Defendant  on  one  of  the  bills,  and  for  the  Plaintiff  on 
the  other  twa  And  we  cannot  say  that  the  verdict  is 
one  which  is  so  clearly  against  the  evidence  as  to  audio- 
«7ise  us,  consistenly  with  our  general  rules  of  proceeding, 
to  send  the  case  down  to  another  jury.  The  rule^ 
therefore^  must  be  discharged. 

Rule  discharged. 

(a)  10^.^0.468. 
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ASSUMPSIT.     Tbe  declaration  alleged  the  Defend-  Defendtnts 
onts  to  be  indebted  to  the  Plaintiff,  for  freight  due  p^^^fll 
to  him  by  the  Defemlants  in  respect  of  the  carriage  of  ship  from 
merchandise,  carried  by  the  Plaintiff,  at  their  request,  ^'Ondo^  to 
on  board  of  divers  vessels;  and  also  for  the  use  and  hire  there^  de^* 
of  other  vessels  by  the  Plaintiff  let  to  hire  to  the  De-  Iiv«r  her 
fendants ;  for  money  lent  to  the  Defendants ;  for  money  ^^^y  ^^^* 
expended  for  them ;  for  money  bad  and  received  by  to  a  port 
them  ;  and  on  an  account  stated.  between 

At  the  trial  before  Tindal  C.  J.  at  the  London  sittings  ^^^„,^« . 
after  Trinity  term  1838,  a  verdict  was  found  for  the  freight  for 
Plaintiff,  for  655^,  subject  to  the  opinion  of  the  Court  voyage  oat 
upon  the  following  case  : —  ISOO/.,  if 

At  the  time  of  the  making  of  the  memorandum  of  delivered  at 

charter-party,  hereinafter  mentioned,  the  Plaintiff  was  .    „    .  *"' 
^  ,  .  ^^  Spam, 

pait  owner  of  the  ship  called  the  Janej  of  which  James  London,  or 

Weddell^as  master,  and  also  a  part  owner.     The  De-  Liverpool: 
f    J  i!         •     r     /  20?/.  to  be 

fendants  were  merchants  m  London.  paid  in  ^^n. 

On  the  7th  o(  October  1828,  the  Plaintiff  entered  into  ^^n,  on  the 

an  agreement  of  charter-party  with  the  Defendants,  by  ^^  * .  ^ 

which  it  was  agreed  that  the  Plaintiff's  ship  Jane  should  remainder  on 

receive  on  board  a  cnriro  of  coals,  or  such  other  legal  ^°"J  delivery 
.  .  1  .  .  .  .  of  the  home, 

goods  as  the  said  merchants  might  cause  to  be  sent  ^g^^  cargo. 

The  ship  pro* 
cee  Jed  to  Buenos  Ayree,  delivered  her  cargo  there,  and  sailed,  again  with  a  cargo  of 
hides,  which  Defendants  consigaed  to  GibraUar.  At  Fayai  the  ship  and  about 
one  third  of  the  hides  were  lost.  The  Vice-Consul  of  Fayal,  acting  on  hehalf  of 
Defendants,  at  the  request  of  the  captain  of  the  ship,  transmitted  the  residue  of 
the  hides,  hy  another  vessel,  to  Defendants'  consignees  at  GibraUar,  where  they 
were  accepted,  and  the  freight  from  Fayai  to  Gibraltar  pai  \  hy  Defendants : 
Held,  that  Plaintiff  was  not  entitled  to  the  1300/.  freight ;  that  he  was  not 
entitled  pro  raid  itinerie  ior  freight  to  Buenoe  Ayree,  or  from  Fayal  to  Gibraltar^ 
bat  that  he  was  entitled  to  freight  pro  raid  from  Buenoe  Ayree  to  FayaL 
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alongside!  and  should  proceed  therewith  to  Solado  in 
the  river  Plaia^  and  either  there  deliver  the  same,  or 
proceed  to  Buenos  Ayres  (provided  the  blockade  of  the 
latter  port  should  then  be  known  to  be  raised),' and 
there  deliver  the  same;  and  should  then  reload  at  the 
port  of  delivery  all  such  legal  goods  as  the  said  freighters' 
agents  might  cause  to  be  shipped ;  and  being  90  loaded 
should  therewith  proceed  to  a  safe  port  between  Gibraltar 
and  Antwerp^  both  inclusive^  calling  at  the  former  port 
for  orders,  if  so  required,  and  deliver  the  same  according 
to  the  custom  of  the  port :  freight  for  the  said  voyage, 
out  and  home,  ]  300/.  in  full,  if  delivered  at  Gibraltar j  a 
port  in  Spain^  or  London^  or  Liverpool  i  and  5/.  per  cent, 
thereon  additional,  if  delivered  at  a  port  in  France  or  at 
Antwerp  /  together  with  a  gratuity  of  50/.  to  the  said 
master  should  he  succeed  in  breaking  the  blockade  at 
Saiado  inwards  and  outwards :  (restraint  of  princes  and 
rulers,  the  act  of  God,  the  king's  enemies,  piracies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation  of  whatever  nature  or  kind 
soever  during  the  said  voyage,  always  excepted:)  the 
freight  to  be  paid  as  follows,  viz.  200/.  to  be  paid  in 
London^  on  the  vessel  being  despatched  from  Portsmouth : 
cash  for  the  necessary  expenses  of  the  vessel  in  the  river 
Plata  to  be  advanced  there  at  the  current  rate  of  ex- 
change upon  London^  free  of  commission,  and  the  re- 
mainder to  be  paid  on  final  delivery  of  the  homeward 
cargo,  in  cash ;  and  at  the  current  exchange  of  London 
if  delivered  at  a  foreign  port.     Sixty  running  days  were 
to  be  allowed  the  said  merchants,  if  the  vessel  was  not 
sooner  despatched,  for  loading  the  ship  at  the  river  Plata^ 
and  delivering  at  the  final  port  of  discharge :   the  vessel 
to  be  despatched  from  Portsmouth  on  or  before  the  23d  of 
October  1828,  and  thirty  days  to  be  allowed  on  demurrage, 
if  required,  over  and  above  the  said  lay  days,  at  4/.  45.  per 
day :  the  master,  if  required,  to  sign  bills  of  lading  for 
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more  or  less  freight  than  above  stipulated,  without  pre* 
ludice  to  the  chartec-party  :  the  vessel  to  be  consigned 
to  th^  freighters,  or  their  agents,  at  the  ports  of  loading 
or  unloading:  penalty  for  nonperformance  of  the  agree- 
ment, 1800/.  The  merchants  were  to  have  the  option 
at  the  ports  of  lading  to  send  their  own  stivadores  to 
store  the  cargoes;  and  all  parts  of  the  vessel,  except  the 
cabin,  the  forecastle,  and  room  for  ship's  stores,  to  be 
at  the  disposal  of  the  freighters.  During  the  voyage 
a  supercargo,  if  required,  was  to  have  a  free  passage 
out  aVid  home,  he  finding  his  own  provisions  and  ne- 
cessaries. 

On  the  23d  of  October  18^8  the  Jane  left  Portmoidh 
on  her  voyage  for  Buenos  Ayres;  and  on  the  31st  of  the 
same  month  the  Defendants  paid  the  Plaintifl^  in  London^ 
the  sum  of  200/.,  pursuant  to  the  agreement  of  charter- 
party.  The  Jane  carried  out  eighty  chaldrons  of  coals 
for  Buenos  Ayres  in  lieu  of  ballast,  the  bill  of  lading  for 
which  specified  that  freight  was  to  be  paid  as  per  charter- 
party.  The  Jane  arrived  at  Buenos  Ayres  in  Jantuay 
1829,  and  delivered  part  of  the  coals  to  Messrs.  Larrea 
Brothers^  on  whose  account,  as  principals,  the  charter- 
party  in  question  had  been  ^ected  by  the  Defendants ; 
part  of  the  coals  remained  on  board,  with  the  consent 
of  Messrs.  Larrea  Brothers^  as  ballast;  and  on  the 
21st  of  February  1829,  5996  dry  hides  and  104  lining 
hides  were  laden  on  board  under  a  bill  of  lading,  by 
which  they  were  to  be  delivered  in  good  order  and  well 
conditioned  at  the  port  of  GibraUar^  the  dangers  of  the 
seas  only  excepted,  unto  Messrs.  T.  P.  Echecqpar  and 
Co.  in  the  first  place,  and  to  Mr.  J.  M.  Hurtado-  in  the 
second  place,  or  to  their  assigns,  he  or  they  paying  freight 
for  the  said  goods  at  the  rate  of  42.  lOs*  sterling  per  ton, 
with  primage  and  average  accustpmed.  The  freight  of 
the  hides  under  the  bill  of  lading  was  340/.;  and  the  rate 
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therein  stated,  of  4Z.  lOs.  per  ton,  was  the  usual  freight 
at  that  time  of  hides  from  Buenos  Ayres  to  GibraUdr. 

On  the  28th  of  February  1829,  Messrs.  Larrea  Bro^ 
titers  advanced  to  Captain  Weddell  the  sum  of  1071 
current  dollars  for  the  necessary  expenses  of  the  vessel 
at  Buenos  jfyres^  which  sum,  at  the  current  rate  of  ex- 
change upon  London^  was  66L3s.lld.  On  the  same 
28th  of  February  1829,  the  Jane  sailed  for  Gibraltar  i 
and  shortly  after  sprung  a  leak,  lost  spars  and  sails, 
and,  being  otherwise  much  distressed  and  damaged,  put 
into  Fayalj  one  of  the  Azores  islands,  on  the  21st  of 
May  ]  829.  She  was  then  surveyed  by  competent  per- 
sons, and  condemned  to  ^e  sold  as  unseaworthy  and 
unfit  for  repair.  The  cargo,  consisting  of  the  coals  and 
the  hides,  was  taken  out  and  landed  at  Fayal;  1475 
bides  were  found  damaged,  and  in  consequence  of  tlie 
damage,  and  under  the  directions  of  the  Board  of  Health 
at  Fayal^  1292  hides  were  sold  as  damaged,  and  183 
were  thrown  into  the  sea  under  the  direction  of  that 
board  as  being  utterly  worthless.  The  coals  were  also 
sold.  120  hides,  which  were  moth-eaten,  were  sold  by 
public  auction ;  200  further  hides,  which  were  not  da* 
maged,  were  sold  by  private  contract;  and  the  pro- 
ceeds of  the  coals,  and  of  the  whole  of  the  damaged  and 
undamaged  hides  that  were  sold,  except  the  224/.  Ss.  9d. 
hereafter  mentioned,  were  applied  to  defray  the  neces- 
sary charges  of  unloading,  warehousing,  clearing  and 
beating,  and  reloading  the  cargo.  Besides  the  hides 
sold,  172  were  retained  by  the  British  Vice-G>nsul, 
for  his  commission  of  4/.  per  cent,  on  the  cargo  for- 
warded. 

After  payment,  in  manner  aforesaid,  of  the  charges 
incurred  in  respect  of  the  cargo  up  to  the  10th  of  July 
1829,  Captain  Weddell  had  in  his  hands  a  net  balance 
of  1055  dollar^  or  2242.  Ss*  9d*  English  money,  belong- 
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ing  to  the  DeFendantSi  with  which  balancei  in  doliafif 
he»  on  or  about  the  12th  of  Jult/^  sailed  in  the  schooner 
Swallow  for  England. 

On  the  following  day  the  schooner  was  wrecked  off 
the  island  of  PicOj  and  Captain  JVeddeU  lost  the  doI-» 
lars  he  bad  with  him,  as  well  as  all  his  papers. 

Between  the  2i8t  of  Matf  and  the  2Sd  of  July  ISt^f 
no  vessel  had  arrived  at  Fayal,  of  capacity  to  carry  on 
the  cargo,  which  Captain  WeddM  could  engage;  and 
before  his  departure  from  Fayal  he  left  instructions  with 
the  Brieish  Vice-Conisul  at  that  place,  to  forward  the 
remainder  of  the  hides,  being  then  4138  in  number,  to 
be  sent  by  the  earliest  opportunity  to  Gibraltar. 

On  the  next  day,  the  24th,  Captain  Wedddl  sailed 
again  for  England  i  and  on  the  29ih  of  Jidy  the  Vice- 
Consul  entered  into  a  charter-party  for  the  schooner 
Flora^  on  the  part  and  behalf  of  the  owners  of  the  cargo 
of  hides  landed  from  the  hrxgjane^  to  proceed  there- 
with to  Gibraliarf  or  so  near  thereto  as  she  might  safely 
get,  and  deliver  the  same,  on  being  paid  freight  for  the 
same  the  sum  of  S60/.  sterling,  with  primage  5  per  cent, 
the  freight  to  be  paid  in  cash  on  right  delivery  of  the 
cargo. 

When  that  agreement  of  charter-party  was  made^ 
4138  hides  of  the  cargo  of  the  ship  Jane  remained  at 
Fayal,  of  which  3959  were  laden  on  board  the  Fhra^ 
and  the  bill  of  lading  signed  for  the  same  by  Akieandir 
Chnstie,  the  master  of  thesaid  vessel,  by  which  they  were 
to  be  delivered,  in  good  order  and  well  conditioned,  at 
the  aforesaid  port  of  Gibraltar,  unto  Messrs.  J.  P.  Eehe* 
copar  in  the  first  place,  and  Mr.  J.  3f<  Hurtado  in  tfae 
second  place,  or  to  their  assigns,  he  or  they  paying 
freight  for  the  said  goods,  as  per  charter-party,-  360/« 
sterling,  with  52.  per  cent,  primage. 

TThe  remaining  179  hides  would  also  have  been 
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stowed  on  board  the  Florae  had  it  not  been  for  want  of 
proper  stowers,  who  having  absconded,  the  179  hides 
were  left  behind. 

The  8959  hides  were  duly  delivered  at  Gibraltar  to 
Messrs.  J*.  P.  Echecapar  and  Co.,  who  paid  the  freight 
and  primage  according  to  the  bill  of  lading,  amounting 
to  S78/.  on  the  goods  being  delivered  to  them. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  Plaintiff  was  entitled'  to  any  and  what 
amount  of  freight  from  the  Defendants.  If  the  Court 
should  be  of  opinion  that  the  Plaintiff  was  entitled  to 
any  freight,  and  that  the  excess  of  such  freight  beyond 
the  sums  paid  by  the  Defendants  should  amount  to  the 
verdict,  then  the  verdict  was  to  stand,  or  the  damages 
were  to  be  reduced  on  such  principle  and  to  such  ex* 
tent  as  the  Court  should  direct.  But  if  the  Court 
should  be  of  opinion  that  the  Plaintiff  was  entitled  to 
no  freight  under  the  circumstances  above  stated,  or  to 
no  larger  sum  than  he  had  already  been  paid,  then  a 
nonsuit  was  to*  be  entered. 


SAee  for  the  Plaintiff.  The  Plaintiff  is  entitled  to 
the  full  freight  agreed  to  be  paid  by  the  Defendants 
upon  delivery  of  the  cargo  at  Gibraltar^  after  giving 
them  credit  for  the  sum  paid  by  their  agent  at  Gibraltar 
for  the  freight  from  FayaL  It  is  objected  by  the  De- 
fendants that  the  delivery  of  the  full  cargo  at  Gibraltar 
by  the  ship  Jane  is  a  condition  precedent  to  their 
liability  for  any  freight  beyond  what  was  paid  in  ad^ 
vance  at  London.  But  the  agreement  to  deliver  at 
Gibraltar  goes  only  to  a  part  of  the  consideration  for 
the  Defendants'  engagement  to  pay ;  and,  according  to 
the  principle  established  by  Boone  y.Eyre{a)^  where 
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mutual  covenants  go  to  the  whole  of  the  consideration 
on  both  sides,  they  are  mutual  and  precedent  con- 
ditions; but  where  they  go  only  to  apart  of  the  con- 
sideration, an  action  lies  for  the  breach  of  them,  but 
they  are  not  conditions  precedent :  1  fVtns.  Saund.  S20.  & 
note.  Therefore,  in  Ritchie  v.  Atkinson  (a),  where  the 
master  and  the  freighter  of  a  vessel,  of  400  tons  mu- 
tually agreed  in  writing  that  the  ship,  being  in  every 
way  fitted  for  ^e  voyage,  should,  with  all  convenient 
speed,  proceed  to  St,  Petefsburgk,  and  there  load  from 
the  freighter's  factors  a  complete  cargo  of  hemp  and 
iron,  and  proceed  therewith  to  London  and  deliver  the 
same,  on  being  paid  freight  for  hemp  5/.  per  ton,  for 
iron  Bs.  a  ton,  &c.,  one  half  to  be  paid  on  right 
delivery,  the  other  at  three  months,  it  was  held  that 
the  delivery  of  a  complete  cargo  was  not  a  condition 
precedent,  but  that  the  master  might  recover  freight 
for  a  short  cargo  at  the  stipulated  ratqs  per  ton,  the 
freighter  having  his  remedy  in  damages  for  such  short 
delivery. 

But  the  conditions  here  have  been  performed  in  sub^ 
stance,  for  the  contract  was  not  rescinded  by  the  loss 
of  the  Jane  at  Fayal ;  the  captain  acted  as  agent  of  the 
owner  in  procuring  the  consul  to  send  on  the  cargo'  by 
another  ship;  with  the  exception  of  a  few  hides  the 
cargo  arrived  at  Gibraltar ;  and  as  the  owner  might 
have  recovered  pro  raid  itineris^  —  Luke  v.  Lyde{b) 
Baillie  v.  Modigliani  {c\  Ltdwidge  v.  Grey  {d)j  —  on  the 
same  principle  he  may  recover  for  a  proportion  of  the 
cargo,  more  especially  after  acceptance  by  the  De- 
fendants. Upon  the  loss  of  the  first  vessel  it  was  the 
duty  of  the  captain  towards  his  owner,  as  well  as 
towards   the  freighters,  to  procure  another  ship  and 
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carry  the  cargo  to  its  destination.  In  Mboit  on  Shipping 
it  is  laid  down  (p.  240«t  5tb  ed.)  that,  *'  if  by  the  da* 
mage  done  to  the  ship,  or  through  want  of  necessary 
materials,  she  cannot  be  repaired  at  all,  or  not  without 
very  great  loss  of  time,  the  master  is  at  liberty  to 
procure  another  ship  to  transport  the  cargo  to  the 
place  of  destination.  •  But  if  his  own  ship  can  be  re- 
paired he  is  not  bound  to  send  the  cargo  by  another, 
but  may  detain  it  till  the  repairs  are  qiade,  and  even 
hypothecate  it  for  the  expense  of  them ;  that  is,  sup- 
posing  it  not  to  be  of  a  perishable  nature ;  if  it  be  of 
such  a  nature  he  ought  either  to  tranship  or  sell  it,  ac- 
cording as  the  one  or  the  other  will  be  most  beneficial 
to  the  merchant.  So  if  the  ship  has  been  wrecked  and 
the  cargo  saved."  And  in  Hunter  v.  Prinsep  {a)  Lord 
EUenborough  says,  <^  If  the  ship  be  disabled  from  com- 
pleting her  voyage,  the  ship-owner  may  still  entitle 
himself  to  the  whole  freight  by  forwarding  the  goods 
by  some  other  means  to  the  place  of  destination."  The 
same  doctrine  is  to  be  found  in  Poiier^  TraiU  du 
Freif  S9d.;  Pardessus,  Cours  de  Droits  CommereiauXf 
vol.  3.  p.  77.  StotTj/s  edition  rf  Abbott  on  Shipping. 
Cooke  V.  Jennings  (6),  Bright  v.  Cooper  {c\  and  Gibbon 
V.  Mendex  {d)^  which  may  be  cited  for  the  Defendants, 
turned  on  the  particular  language  of  the  contract  in 
each  case* 

The  captain,  therefore,  having  in  the  performance  of 
his  duty  to  the  owner  caused  the  great  bulk  of  the 
cargo  to  arrive  at  its  destination  pursuant  to  the 
charter-party,  the  Defendants  must  pay  the  stipulated 
freight,  towards  which  the  sum  paid  by  their  agent  at 
Gibraltar  on  behalf  of  the  owner  of  the  Jane  for  the 
freight  from  Fat^al  may  be  allowed  in  account 
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.    The  delivery  of  the  entire  cargo^  by  the  Jane  at     ,, 
GtbraHar^  was  a  condition  precedent  to  the  Defendants  ^^ 

being  liable  to  any  payment  beyond  tlie  200/.  advanced  Daa! 
in  London*  If  the  ship  had  been  cast  away  on  the  oat- 
ward  voyage,  the  Defendants  would  lose  that  200/1 ;  if 
she  were  cast  away  before  reaching  Gibraltar,  the 
Plaintiff  lost  his  claim  to  any  further  freight:  that  is  the 
intention  of  the  parties  to  be  collected  from  this  instru- 
ment: for  the  freight  is  not  calculated  by  the  time,  but 
at  a  fixed  sum  for  the  entire  voyage,  and  if  the  voyage 
be  not  performed  the  owner  has  no  claim.  In  Ritdiie 
V.  Atkinson  the  payment  was  to  be  at  a  certain  rate  j9ro 
tatilo;  and  not  by  one  entire  sum  for  the  complete 
cargo.  And  Lord  EUenborough  takes  the  distinction : 
**  Where,  as  in  Smith  v.  Wilson  (a),  the  freight  is  made 
payable  upon  an  indivisible  condition,  such,  as  in  that 
case,  the  arrival  of  the  ship  with  her  cargo  at  her  de-> 
stineil  port  of  discharge^  such  arrival  kc.  must  be  a 
condition  precedent,  because  it  is  incapable  of  being 
apportioned  :  but  here  the  delivery  of  the  cargo  is  in  its 
nature  divisible ;  and,  therefore,  I  think  it  is  not  a  con* 
dition  precedent;  but  the  plaintiff  b  entitled  to  recover 
freight  in  proportion  to  the  extent  of  such  delivery, 
leaving  the  defendant  to  his  remedy  in  damages  for  the 
short  delivery.''  Bcyley  J.  says,  *<  In  Bright  v.  Cooper 
an  entire  sum  was  to  be  paid ;  and,  therefore,  unless  the 
plaintiff  was  entitled  to  recover  the  whole,  he  could  not 
recover  any  part  Unless,  therefore,  there  was  a  per- 
formance of  the  whole  for  which  that  entire  sum  was  to 
be  paid,  which  there  was  not,  be  could  recover  nothing* 
But  there  is  nothing  here  to  shew  that  it  was  the  in- 
tention of  the  parties,  that  the  delivery  of  a  complete 


MiTOBBLIi 

V, 


564  HILARY  TERM, 

1 8 36.       cargo  should  be  a  condition  precedent  to  the  recovery 
of  any  freight  actually  earned/' 

So  in  Cook  V,  Jennings  Liord  Kenyan  says,  **  By 
Dabthez.  the  terms  of  this  agreement  the  defendant  engaged  to 
pay  so  much  on  the  delivery  of  the  goods  at  Liverpool^ 
one  fourth  in  cash  on  her  arrival,  and  the  remainder  by 
an  acceptance  at  four  months;  but  the  goods  never 
arrived  :  then  at  what  time  were  those  bills  to  be  dated? 
We  do  not  sit  here  to  make,  but  to  enforce  contracts ; 
and  the  question  put  to  us  is,  whether  the  freight  is  to 
be  paid  under  this  contract,  though  the  ship  never 
arrived,  but  was  lost  before  her  arrival  at  Liverpool? 
upon  which  I  cannot  bring  my  mind  to  doubt*  The 
case  of  Luke  v.  Lyde  is  very  distinguishable  from  the 
present,  that  being  the  case  of  a  general  assumpsit  for 
the  freight  of  goods,  in  which  Lord  Mansfield  states  the 
marine  law  on  this  subject.  But  what  has  the  case  of 
an  implied  contract  to  do  with  an  express  contract? 
Lord  Coke  says,  expressum  facil  cessare  taciturn.  Here 
the  parties  are  bound  by  a  precise  agreement  Then  it 
is  suggested,  that  we  ought  not  to  give  effect  to  this 
contract,  because  it  is  unreasonable ;  but  we  are  to  de- 
cide according  to  the.  contract  of  the  parties ;  and  the 
law  says,  that  if  A*  covenant  to  enfeoff  £.,  A.  is  not 
released  from  his  covenant,  though  B.  will  not  accept 
livery  of  seisin  unless  the  act  be  frustrated  by  the  act 
of  the  covenantee.  It  is  not  necessary  now  to  deter- 
mine whether  or  not  the  plaintiff  might  not  have 
brought  an  action  of  assumpsit ;  it  will  be  time  enough 
to  decide  that  case  whenever  the  question  arises.  But 
here  the  question  is,  whether  or  not  he  can  enforce 
payment  of  the  money  under  this  contract,  not  having 
carried  the  goods  to  Liverpool^  and  the  defendant  having 
only  undertaken  to  pa^  on  their  delivery  at  Liverpool; 
in  answer  to  this  action  the  defendant  has  a  right  to 
say,  non  hoc  infxdera  vent" 


6  WILL.  IV. 


565 


And  Lccwrence  J,,  —  "  He  is  not  entitled  to  the  whole 
freight  unless  he  perform  the  whole  voyage,  except  in 
cases  where  the  owner  of  the  goods  prevents  him ;  nor 
is  he  entitled  pro  rata  unless  under  a  new  agreement.'' 

In  Abbott  on  Shippings  chap.  7.,  it  is  laid  down, — "The 
contract  for  the  conveyance  of  merchandise  is  in  its 
nature  an  entire  contract ;  and  unless  it  be  completely 
performed  by  the  delivery  of  the  goods  at  the  place  of 
destination,  the  merchant  will  in  general  derive  no  benefit 
from  the  time  and  labour  expended  in  a  partial  convey- 
ance, and  consequently  be  subject  to  no  payment  what- 
ever, although  the  ship  may  have  been  hired  by  the 
month  or  week."  —  "  In  the  case  of  &  general  ship,  or 
of  a  ship  chartered  for  freight  to  be  paid  according  to 
the  quantity  of  the  goods,  there  can  be  no  doubt  that 
freight  is  due  for  so  much  as  shall  be  delivered,  the 
contract  in  these  cases  being  distinct,  or  at  least  divisible 
in  its  own  nature.  But  suppose  a  ship  chartered  at  a 
specific  sum  for  the  voyage,  without  relation  to  the 
quantity  of  the  goods  (in  which  case  the  contract,  as 
observed  by  Lord  Chancellor  Hardwick  (a),  is  more 
properly  a  contract  for  the  use  of  the  ship,  than  for  the 
conveyance  of  the  merchandise),  should  lose  part  of  her 
cargo  by  a  peril  of  the  sea,  but  convey  the  residue  to 
the  place  of  destination.  In  this  case  I  do  not  find  any 
authority  for  apportioning  the  freight,  and  it  seems  to  have 
been  the  opinion  of  Malyne  that  nothing  would  be  due ; 
and  the  case  of  Bright  v.  Cawper^  which  will  be  mentioned 
hereafter,  may  be  considered  as  an  authority  in  support 
of  that  opinion.  But  probably,  if  the  question  should 
arise  again,  the  determination  of  it  would  depend  upon 
the  particular  words  of  the  charter-party :  without  a  very 
precise  agreement  for  that  purpose,  it  seems  hard  that 
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(a)  See  Fa\A  v.  Bin^y  2Atk.  621. 
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1836.  the  owners  sbonld  lose  the  whole  benefit  of  the  ToyagCy 
where  the  ol]gect  of  it  has  been  in  part  performed,  and 
no  blame  is  imputable  to  them." 

In  Hoikam  v.  East  India  Company  {a\  the  ship  ulti- 
mately arrived  at  her  destination. 

If  the  original  contract  here  was  not  performed,  there  is 
nothing  in  the  circumstances  of  this  case  to  entitle  the 
Plaintiff  to  freight  jiro  rata.  In  Littwidge  f.  Grey^  and 
Ijike  V.  Lyde^  tlie  contract  was  not  for  one  entire  sum, 
but  at  so  much  the  ton  and  quintal,  and  so  divisible. 
Here  the  Plaintiff  could  not  have  averred  any  of  the 
facts  which  would  entitle  him  to  sue  on  the  original 
contract.  That  contract  was  at  an  end  upon  the  sale  of 
the  ship  Jane  at  FayaL  And  the  second  ship  was  hired 
by  the  captain  as  agent  for  the  merchant,  who  paid  the 
freight  at  Gibraltar.  There  was  no  engagement  that 
the  vessel  hired  at  Fayal  should  perform  the  stipula* 
tions  of  the  original  contract,  as  by  proceeding  to 
Antwerp  or  otherwise,  and  it  was  the  capuin's  doty 
to  forward  the  goods  for  the  merchant;  2  Valin. 
64.,  Roccus  de  navibuset  natdo^  81.  The  acceptance  of 
the  goods  at  Fayal  being  compulsory,  and  not  spon- 
taneous, did  not  render  the  merchant  liable  pro  raid 
itineriSf  unless,  indeed,  the  goods  had  been  forwarded 
at  the  expense  of  the  shipowner.  In  Abbott^  827,  8.,  it 
is  laid  down  upon  a  reference  to  Osgood  v.  Gronitig  (&), 
and  other  cases,  that  ^*  these  cases  establish  that  ac- 
ceptance of  the  goods  is  necessary  to  found  an  implied 
contract  for  the  payment  of  freight,  pro  ratd  itineris. 
In  the  case  of  Luke  v.  Lyde^  the  acceptance  was  the  only 
ground  upon  which  the  implication  could  be  raised, 
and  must  havelieen  thought  a  sufficient  ground;  for  the 
master  had  not  offered  to  carry  forward  the  goods,  nor 
could  have  done  so  without   hiring  another  ship,  for 

(a)  \T,R.  688.  (()  2  Camjlb.  466. 
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which  he  must  have  paid  more  than  the  amount  of  his 
full  freight.  Siill  it  may  be  questionable  whether  'ac- 
ceptance alone  shall  in  all  cases,  and  as  a  general  rule, 
be  sufficient  to  raise  such  an  implication,  eepecially 
if  the  rateable  computation  is  to  be  made  according  to 
distance  of  time."  And  Siorey'a  commentary  on  this 
passage,  in  his  edition  of  Abbott^  p.  829.,  is  in  favour 
of  the  Defendants. 

There  can  be  no  implied  contract  to  pay  pro  rai& 
as  far  as  Fayal^  for  up  to  that  point  of  the  voyage  the 
actual  contract  was  in  force,  and  the  conveyance  from 
Fayal  to  Gibraltar  was  effected  and  paid  for  by  the 
Defendants  themselves.  '*  Upon  a  review  of  the  cases 
it  will  appear,  that  considering  the  subject  with  re* 
gard  to  the  proceedings  in  the  courts  of  common  law 
of  England^  .the  right  of  freight,  pro  raid  itineriiy  must 
arise  out  of  bome  new  contract  between  the  master  and 
the  merchant,  either  expressly  made  by  them,  or  to  be  in- 
ferred from  their  conduct'*— '^tf &&>//,  p.  330.  c.  ?•  parts. 
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Shee  in  reply.  In  Cooke  v.  Jennings^  the  freight  was 
to  be  paid  on  the  arrival  of  the  ship;  here,  on  the 
delivery  of  the  goods,  which  have  been  delivered ;  and 
this  was  not  a  locatio  navis  et  magisirif  but  locaiio^ 
operis  transvehendarum  mercium.  The  objection  that  the 
second  ship  was  not  hired  with  an  option  of  going  to 
Antwerp  as  well  as  Gibraltar^  is  answered  by  the  fact 
that  at  Buenos  Ayresj  before  the  Ja9ie  was  lost,  the 
Defendants  consigned  the  goods  to  Gibraltar.  The 
observations  made  in  Abbott  on  the  cases  of  Cooke  v. 
Jennings  and  Bright  v.  Cooper^  shew  clearly  that  the 
learned  writer  was  favourable  to  the  claim  pro  raid 
ttineriSf  and  thought  lightly  of  the  case  of  Bright  v. 
Cooper;  and  such  is  the  view  taken  by  the  American 
courts.     Storey's  Abbott,  SOI.  329. 

As  to  the  supposed  distinction  between  the  reserv* 
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1836.  ation  of  an  entire  sum  for  the  voyage,  and  the  agree- 
ment to  pay  by  the  ton  or  quintal,  as  the  number  of 
tons  may  at  once  be  calculated,  an  entire  sum  is  as 
Dabthss.  much  stipulated  for  in  the  one  case  as  in  the  other.  But 
all  the  cases  agree,  that  if  there  has  been  an  acceptance 
of  the  cargo,  the  merchant  shall  pay  pro  raid  i  and  here 
the  Defendants  clearly  accepted  the  goods. 

Cur.  adv.  vuU* 

TiNDAL  C.  J.  In  this  case,  two  questions  arise,  -— 
first,  whether  the  Plaintiff  is  entitled  to  recover  the 
full  freight  agreed  to  be  paid  by  the  charter-party;  and, 
secondly,  if  not  entitled  to  recover  the  full  freight, 
whether  he  is  entitled  to  recover  any  and  what  freight 
pro  ratd  itineris. 

First,  in  order  to  entitle  the  Plaintiff  to  recover  the 
full  freight,  be  must  establish  that  he  has  performed 
the  voyage  prescribed  by  the  charter-party.  The  first 
part  of  the  voyage  was  duly  performed  by  the  arrival  of 
the  ship  at  Buenos  Ayres  ;  and  a  destination  for  the  ac- 
complishment of  the  homeward  voyage  was  given  by 
the  freighter  there,  who  appointed  Gibraltar  as  the  port 
of  discharge.  But  the  Plaintiff  never  performed  that 
homeward  voyage,  either  in  the  ship  mentioned  in  the 
charter-party  .or  any  other.  The  original  ship  and 
about  one  third  of  the  cargo  having  been  lost  by  perils 
of  the  seas,  the  remainder  of  the  cargo  was  left  at  the 
island  of  Fajfal  by  the  master,  who,  on  the  12th  of 
Julify  sailed  in  another  vessel  for  England,  having  lefl 
instructions  with  the  Vice-Consul  at  Faijal  to  forward 
the  remainder  of  the  cargo  (labout  two  thirds)  by  the 
earliest  opportunity  to  Gibraltar.  The  master  having 
.been  wrecked,  on  the  next  day  returned  to  Fayal,  and 
remained  there  until  the  2ith  of  J///^,  when  he  again 
sailed  for  England,  having  on  the  2Sd  addressed  a  letter 
to  the  Vice-Consul,  stating  his  having  been  informed  of 
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the  expected  arrival  of  a  vessel  originally  destined  for 
Newfimndlandy  and  recommending  the  Vice-Consul,  if 
he  could  not  obtain  a  reduction  of  400/.  for  the  freight, 
to  give  that  sam  for  the  conveyance  of  the  remainder 
of  the  cargo  to  Gibraltar^  rather  than  an  opportunity  of 
sending  the  cargo  forward  should  be  lost.    No  authority 
af^pears  to  have  been  given  to  the  Vice-Consul  to  make 
any  contract  for  the  hire  of  a  vessel  on  account  of  the 
owners  of  the  Jane.     The  master  of  the  Jane  certainly 
did  not  make  any,  nor  did  he  personally  make  provision 
for  the  conveyance  of  the  remainder  of  the  cargo  to 
its  destinationi  much  less  superintend  its  transhipment, 
or  accompany  it  to  the  port  of  discharge.     Before  his 
departure  from  Feyal  no  vessel  of  sufficient,  capacity  to 
convey  it  had  arrived  at  Fayal ;  but  on  the  29th  of 
Jidyvach  a  vessel  having  arrived,  the  Vice-Consul  chat- 
tered that  vessel  on  behalf  of  the  owners  of  the  cargo 
of  the  Jane^  at  a  freight  of  360/.  for  the  conveyance  of 
the  goods  to  Gibraltar.     Under  this  charter-party  the 
vessel  so  hired  by  the  Vice-Consul  on  behalf  of  the 
owners  of  the  cargo  sailed  to  Gibraltar^  and  delivered  it 
to  their  agents,  who  received  and  paid  freight  and  charges 
578/*     Under  these  circumstances  it  appears  to  us  that 
the  goods  which  were  so  left  by  the  master  of  the  Jane  at 
Fayaly  having  been  forwarded  to  Gibraltar  by  the  Vice- 
Consul,  acting  in  the  name  and  on  behalf  of  the  owners 
of  the  cargo,  and  at  their  expense,  cannot  be  said  to 
have  been  carried  to  their  destination  by  the  owner  of 
the  Jane  in  fulfilment  of  the  charter-party  entered  into 
with  the  Defendants,  and  consequently  that  the  freight 
stipulated  to  be  paid  by  the  charter-party  has  not  been 
earned. 

The  next  question  is,  whether  any  thing  in  the  nature 
of  freight  is  recoverable  by  the  Plaintiff  upon  a  new  and 
implied  contract  founded  on  meritorious  service  rendered 
to  the  Defendants  by  the  Plaintiff,  in  the  partial  per- 
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formance  of  the  voyage  contemplated,  and  the  acceptance 
of  the  goods  by  them  under  the  circumstances  stated  in 
the  case.  The  carriage  of  tlie  goods  from  Fagfal  to 
Gibraltar  not  having  been  the  act  of  the  Plainti£^  we 
are  of  opinion  that  no  claim  to  freight  can  be  made  by 
the  Plaintiff  for  that  portion  of  the  voyage.  And  we 
are  also  of  opinion  that  the  Plaintiff  has  no  right  to 
claim  any  freight  pro  rata  itineris  for  the  outward  voyage 
from  England  to  Buenos  Ayres. 

The  freight  for  the  entire  voyage  was  a  gross  sum  of 
ISOO/./  of  which  200/.  was  to  be  paid  in  Ei^glandia 
cash  for  the  necessary  expenses  of  the  vessel  in  the  river 
Plata,  and  the  residue  at  Gibraltar  at  the  current  ex- 
change upon  London.  If  the  vessel  had  arrived  at 
Buenos  Ayres^  and  had  been  lost  immediately  afterwards, 
we  think  that  nothing  beyond  the  200/.  paid  in  London 
could  have  been  claimed.  But  as  she  actually  brought 
from  Buenos  Ayres  to  Fayal,  on  her  way  to  Gibraltar,  a 
considerable  portion  of  the  cargo  put  on  board  at  Buenos 
Ayres,  which  portion  has  come  to  the  hands  of  the 
freighters,  and  been  accepted  by  them;  the  question 
arises,  whether  the  ship  owner  has  not  a  claim  to 
freight,  pro  rata,  for  the  conveyance  of  that  portion  of 
the  goods  from  Buenos  Ayres  to  FayaL  And,  upon  the 
best  consideration  which  we  can  give  to  the  case,  we 
think  he  has  such  claim. 

We  have  already  said  that  the  goods  were  forwarded 
by  the  Vice-Consul,  acting  as  the  agent  of  the  freighters : 
but  the  Vice-Consul  was  desired  by  the  master  of  the 
Jane  to  forward  them,  though  not  desired  to  forward 
them  on  behalf  of  the  ship  owner.  The  agents  of  the 
freighters  at  Gibraltar  have  accepted  the  goods,  paid  the 
freight,  and  thereby  recognised  the  act  of  the  Vice-Consul 
as  their  agent  The  case,  therefore,  must  stand  in  the 
same  position  as  if  the  freighters  had  accepted  the  goods 
of  the  master  of  the  Jane  at  Fayaij  and  convc^yed  them 
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on  their  own  account  to  Gibraltar^  in  which  case  we 
think  that  they  would  be  liable  to  pay  freight  .for  that 
portion  of  the  voyage  performed  in  respect  of  the  goods 
accepted. 

At  what  rate  the  freight  is  to  be  calculated  is  the 
remaining  question  to  be  considered,  and  we  are  of 
opinion  that  the  ship  owner,  under  the  circumstances 
of  this  case^  cannot  claim  any  remuneration  beyond  a 
reasonable  freight  from  Buenos  Ayres  to  Fayaly  the 
amount  of  which  the  arbitrator  will  determine.  The 
freight  agreed  upon  by  the  charter  was  not  of  an  ordi- 
nary kind,  but  a  gross  sum  to  be  paid  in  case  of  the 
performance  of  an  extraordinary  voyage.  That  voyage 
has  not  been  accomplished :  the  voyage  was  not  in  its 
nature  divisible,  so  as  to  give  to  the  ship  owner  a  claim 
to  any  aliquot  part  upon  the  performance  of  a  certain 
portion  of  the  voyage.  The  claim  of  the  ship  owner 
must,  therefore,  rest  upon  an  implied  contract  to  remu- 
nerate him  for  service,  performed,  not  according  to  the 
agreement,  but  a  service  from  which  the  freighters  have 
received  a  benefit;  and  whether  upon  the  whole  the  ship 
owner  has  been  overpaid  or  not,  will  appear  when  the 
account  is  taken  by  the  arbitrator  on  this  principle  be- 
tween the  parties. 

We  forbear  to  enter  into  any  particular  examination 
of  tlie  authorities  referred  to,  it  having  been  admitted  on 
both  sides  that'no  case  is  to  be  found,  the  circumstances 
of  which  so  nearly  resemble  those  of  the  present  case  as 
to  govern  our  decision.  The  verdict,  therefore,  in  this 
case  will  stand  for  such  sum  as  the  arbitrator  finds  re- 
maining due  to  the  Plaintifi; 

Judgment  for  Plaintiff  accordingly. 
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Defendant,  T^EBT  for  a  quarter's  use  and  occupation,   ending 

after  being  let  October  10.  1835.     Plea,  nil  debet. 

eionof  c^ain  -^^  ^^^  ^^^  before  the   under-sheriff  of  Middlesex 

piemifles  by  the  Plaintiff  proved  the  occupation,  and  that  the  De- 

P.,  and  pay-  fgndj^jt^  upQn  ^  threat  of  distress,  had  paid  the  Plaintiff 

him,  paid  one  the  quarter's  rent  accruing  the  24th  of  June  preceding, 

quarto's  rent  The  Defendant  shewed  that  he  had  been  let  into  pos- 

whom  P.  had  ^^^^^^^  previously  to  18S5,  under  a  lease  for  a  short 

agreed  to  term  by  Perrin^   Baniardj  and  Gateshallj  the  owners 

demiaethe  j^f^^. 
premises  for 

a  long  term.  That  in  May  1 835,  an  agreement  was  entered  into 

In  an  action  by  Perrin,  Barnard^  and  Gatcshall^  of  the  one  part,  and 
fOT  the  sue-  ^®  Plaintiff  of  the  other  part,  by  which  Perrin,  Bar- 
ceeding  quar-  nard,  and  Gates/tall  agreed  to  grant  a  lease  of  the  pre- 
hU "Sit  ™**^  ^^  ^^^  Plaintiff  for  fifty-six  years,  the  lease  to 
Defendant  contain  certain  conditions  on  the  breach  of  which  the 
mig^t  shew  lessors  were  to  be  entitled  to  re-enter :  but  there  was 
agreement  ^°  express  stipulation  that  that  agreement  itself  should 
between  P.      not  enure  as  a  lease. 

wi  tiff  ^^  consequence  of  the  execution  of  that  agreement, 

put  an  end  to,  the  Defendant  paid  the  Midsummer  quarter's  rent  to 
and  that  the  ^^g  Plaintiff;  but  a  dispute  having  subsequendy  arisen 
paid  to  P.  between  the  Plaintiff  and  Perrin^  Barnard^  and  Gates- 
haJl^  they  refused  to  act  on  the  agreement,  or  execute 
the  lease  for  fifty-six  years,  and  demanded  and  re- 
ceived from  the  Defendant  the  rent  accruing  at  Mi- 
chaelmas* 

Under  these  circumstances  a  verdict  having  been 
taken  for  the  Plaintiff,  with  leave  for  the  Defendant  to 
move  to  set  it  aside,  and  enter  a  nonsuit  instead. 
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Martin  obtained  a  rule  nisi  to  that  effect,  on  the 
ground,  that  as  the  Defendant  was  let  into  possession 
by  Petrin,  Barnard^  and  Gateshallj  he  was  not  es- 
topped to  shew  that  the  Plaintiff  had  no  legal  interest 
in  the  premises,  or  that  her  interest,  if  any,  had  expired : 
Refers  v.  Pitcher  (a),  Carvick  v.  Blagrave  (i),  Gravenor 
V.  Woodhouse  (c),  Cornish  v.  SearelL  (rf) 

Talfourd  Serjt.  shewed  cause.  The  principle  esta- 
blished by  the  cases  cited  is  not  disputed  on  the  part  of 
the  Plaintiff;  nor  is  it  contended  that  she  had  any  legal 
interest  in  the  premises.  But  when  the  quarter's  rent  was 
paid  at  Midsummer  to  the  Plaintiff,  that  payment  created 
between  her  and  the  Defendant  the  relation  of  landlord 
and  tenant,  so  as  to  entitle  her  to  sue  in  debt  for  use 
and  occupation,  though  not,  perhaps,  to  support*  a  dis- 
tress for  ren(.  In  order  to  maintain  on  action  for  use 
and  occupation,  it  is  not  necessary  that  the  party  stand- 
ing in  the  relation  of  landlord  should  be  clothVd  with 
the  legal  interest  in  the  premises ;  an  equitable  interest 
is  sufficient;  and  where,  without  any  actual  contract, 
an  occupier  attorns  to  one  who  has  an  equitable  interest 
in  the  premises,  that  is  sufficient  to  raise  an  inference 
that  the  continued  occupation  takes  place  by  permission 
of  the  equitable  owner.  In  Hull  v.  Vaughan  {e\  the 
owner  of  an  estate  contracted  to  sell  it  to  another,  who 
thereupon  sold  part  of  the  property  so  contracted  for,  to 
a  third  person ;  the  subvendee  obtained  possession,  but 
the  original  vendor  afterwards  refused  to  perform  his 
contract;  on  which  a  suit  in  equity  was  brought,  pend- 
ing which  the  original  vendor  obtained  possession  from 
the  subvendee ;  and  it  was  held  that  if  the  purchaser 
should  ultimately  succeed  in  his  suit,  and  the  estate  be 

(o)  6  Taunt.  202.  (d)  SB.S^C.  471. 

h)  IB.^B.  531.  («)  6  Price,  157. 

(c)  1  Bingh.  38. 
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conveyed  to  him  under  a  decree  of  the  Court  of  Chan* 
eery,  the  subvendee  might  maintain  an  action  for  use 
and  occupation  against  the  original  vendori  for  all  the 
time  during  which  he  held  the  possession  so  obtained 
from  the  subvendee. 

TiMDAL  C.  J.  I  think  this  rule  must  be  made  ab- 
solute. The  situation  of  the  parties  is  this,  —  the 
Defendant  is  tenant  of  the  premises  under  Paring 
Barnard^  and  Gateshall^  in  whom  the  legal  estate  in 
the  reversion  is  vested.  The  Defendant  entered  under 
them  and  paid  them  rent.  While  the  Defendant  was 
BO  occupying  the  premises,  the  Plaintiff  obtained  from 
Perrtfif  Barnard^  and  GateshaU  an  agreement  for  a 
lease;  not  a  lease,  but  merely  an  instrument  which 
gave  her  an  equitable  right  to  a  lease.  After  the 
execution  of  that  agreement,  the  Defendant  paid  the 
Plaintiff  a  quarter's  rent,  but  before  the  succeeding 
quarter's  rent  accrued,  Perririj  Barnard^  and  Gaieshall 
put  an  end  to  the  agreement,  and  refused  to  execute  a 
lease  to  the  Plaintiff.  Now,  though  one  quarter's  rent 
was  paid  to  the  Plaintiff  in  the  expectation  that  the 
agreement  between  her  and  Perrin,  Barnard^  and  Ga^'- 
shall  would  be  carried  into  complete  effect,  it  does  not 
follow  that  when  that  contract  was  at  an  end,  the  owners 
of  the  legal  reversion  were  not  remitted  to  their  original 
right.  It  seems  to  me,  that  the  case  is  not  distinguish- 
able from  Waddtlove  v.  Bamet  (a),  where  we  decided 
that  an  occupier  may  shew  that  a  mortgage  is  in 
force,  and  discharge  himself  by  payment  of  rent  to  the 
mortgagee. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  AnU,  538. 
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18S6. 

Botes  v.  Hewetson.  Jan.  so. 

nr^HIS  was   an   action   by  the  assignee  of  a  lessee  In  covenant 

airainst  a  lessor,  arisinff  out  of  a  covenant  by  the  ,  ^  asdgnee  of 
r  ...  r    .      ,      ,      ,r  ^«*"«®  against 

lessor  to  pay  for  certain  dressings  ot  the  land*     Venue  lessor  the 

Middlesex.  Plaintiff  laid 

The  Defendant  pleaded  several  pleas,  but  no  issue  Mid^ex^ 

was  raised  on  the  locality  of  the  land,  which  was  not  notwitbstond- 

specified  in  the  declaration.  ^°«  *?.^i"^" 

.      .  to  which  the 

At  the  trial  it  appeared  that  the  land  lay  in  Surrey^  covenant 

and  it  was  objected  that  this   action   on   a  covenant  sppliedlay 

running  with  the  land,  being  local,  the  venue  should       ThTloca* 

have  been  laid  in  Surrey^  and  that  the  Plaintiff  must  lity  not  ap. 

therefore  be  nonsuited.  v^g  on 

the  dedar- 
A  verdict  for  the  Plaintiff  was  taken  by  consent,  and,  ation^  and  no 

under  an  order  of  nisi  prius,  the  cause,  and  all  matters  ^sue  being 

intended  to  be  in  difference  in  the  cause,  were  referred  ^^^  ^^  * 

to  a  barrister,  who  was  to  raise  the  question  touching  the  Defend. 

the  nonsuit  on  his  award.  ant  wm  not 

entitled  to  a 
The  arbitrator  having  found  for  the  Plaintiff,  subject  nonsoit. 

to  the  opinion  of  this  Court  on  the  subject  of  the  non- 
suit, 

Piatt  obtained  a  rule  nisi  to  sec  aside  the  award  and 
enter  a  nonsuit,  on  the  ground  that  the  action  had  been 
brought  in  Middlesex  instead  of  Surrey. 

Wilde  and  AtcherUy  Serjts.  shewed  cause.  The  lo- 
cality of  the  premises  not  being  specified  in  the  decla- 
ration, the  objection  on  the  score  of  venue  does  not  arise 
on  the  record,  and  the  Plaintiff  could  not  have  been 
nonsuited  on  that  ground. 
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.t4M.  With  the'  exception  of  cases  i^ere  the  jmrt3^  is  imd^ 

a  rule  to  give  material  evidence  in  a  particular  ooiiiil;^^ 
or  the  action  is  confined  to^a  particular  county  by 
statute,  a  Plaintiff  who  proves  all  that  his  declaradoii 
alleges  is  not  subject  to  be  nonsuited.  In  trespass 
guare  clausumjr^gity  the  locality  of  the  land  appears  on 
the  declaration;  and  if  the  Plaintiff  fails  in  his  proo^  he 
is  open  to  a  nonsuit.  But  in  covenant,  the  locality  is 
not  necessarily  stated.  Unless  it  appears  on  the  record, 
the  objection  cannot  be  raised ;  and  even  when  it  ap« 
'  pears,  the  courts  have  been  astute  to  elude  it.  In  order 
to  raise  the  objection,  the  defendant  should  set  eat 
the  lease  on  oyer,  and  then  demur  to  the  dedarmaom 
\  Wms.  Sound.  241.  c  note.  Mayor  of  London  v.  Ccie*  {a) 
The  defect  is  aided  after  verdict  by  statute  16  &  17- 
Qar.  2.  f .  8.  The  Bailfffs  (^LicbfiM  v.  Slaier  {b) ;  Wm^ 
ren  v.  Webb,  (c)' 

Plait  and  Ogle^  in  support  of  the  rule*    It  was  open, 
to  the  Defendant  either  to  demur  or  to  take  the  ob^ 
jection  as  a  ground  for  a  nonsuit     If  the  Plaintiff 
comes  to  try  a  question  relating  to  premises  in  Atid^ 
dleMx^  and  shews  the  premises  to  be  in  Surrey^  the 
Middlesex  jury  has  no  jurisdiction  in  the  cause.    {Tkh» « 
dal  C.  J.     Suppose  the  Plaintiff  appeared  and  declined 
to  be  nonsuited  ?]     Then  the  jury  were  bound  to  find 
for  the  defendant.     ITtndal  C  J.     But  there  was  no 
issue  on  the  locality  of  the  premises.]    But  the  jury 
were  no  more  authorised  to  find  for  the  Plaintiff  here, 
than  they  would  have  been  in  the  case  of  a  penalty 
recoverable  by  statute  in  Surrey  only.    In  all  the  books 
of  practice,  it  is  laid  down  that  the  objection  may  be 
taken  advantage  of  either  |^y  nonsuit  or  demurrer. 

(a)  7  T.  R.  583.  588.  (c)  1  Taunt.  379. 

(6)   WiUe»,^l. 
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b&bdia  BnwkdkoD  ^*  Hopkins  {a)  Lord  Mansfield  said, 
upon  a  rule  for  bringing  back  the  venue  being  opposedy 
^^  If  it  should  appear  to  be  a  local  action  by  statute^ 
lie  will  be  nonsuited  on  the  opening/'  Tike  Mayor  of 
London  V.  Cole  was  a  motion  in  arrest  of  judgment,  in 
order  to  which  it  was  necessary  the  defect  should 
appear  on  the  record* 

TiNDAL  C.  J.  The  question  before  us  is,  whether 
any  objection  was  taken  at  the  trial  of  this  cause,  on 
which  the  plaintiff  ought  to  have  been  nonsuited.  It 
was  objected  at  that  time,  that  the  laying  the  venue 
in  Middlesexy  when  the  land  to  which  the  covenant 
applied  lay  in  Surrey^  would  go  to  a  nonsuit  That 
point  was  left  to  the  arbitrator  to  undergo  more  ma- 
tiice' consideration;  he  has  raised  it  for  us;  and  I  am 
now  satisfied  by  referring  to  the  statute  I'G  &  17  Car.  2. 
c.  8.  that  the  objection  does  not  go  to  a  nonsuit  By 
5i  1«.  it  is  enacted,  that  after  verdict  judgment  there- 
upon shall  not  be  stayed'  or  reversed  **for  that  there 
is  no.  right  venue,  so  as  the  cause  were  tried  by  a  jury 
of  th^  propor  county  or  place  where  the  action  is  laid.** 
After  this  statute,  if  the  objection  had  appeared  on  the 
record  the  Defendant  could  not  have  availed  himself  of 
it  in  arrest  of  judgment  He  urges,  however,  that  he 
took  the  objection  before  verdict,  and  had  a  right  to 
prevent  the  trial  from  going  on.  But  what  issue  was 
there  that  the  Defendant  could,  have  raised  on  this 
record  to  secure  a  verdict  for  himself?  And  he  could 
not  compel  the  plaintiff  to  submit  to  a  nonsuit  On 
the  other  hand,  the  plaintiff  had  a  motive  for  going  on 
to  a  verdict,  which  he  knew  would  aid  any  defect  as  to 
venue.  There  being  no  issue  on  this  record  that  in« 
volved  the  question  of  locality,  and  nothing  to  prevent 

(a)  Cofrp.409. 


Botes 
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1896.       the  plaintiff  from  proceeding  to  a  verdict, -—snch  as 
non-compliance  with  the  provisions  of  a  particular  act 
of  parliament,  or  the  like, — there  was  nothing  which 
HawBTsoK.    necessarily  led  to  a  nonsuit;  and  therefore  this  rule 
must  be  discharged. 

Park  J.  A  plaintiff  is  not  bound  to  be  nonsuited ; 
and  there  is  nothing  on  this  record  to  raise  the  issue  of 
locality.  By  the  rule  of  Hilarif  term,  4*  W.  4.,  <<  the 
name  of  a  county  shall  in  all  cases  be  stated  in  the 
margin  of  a  declaration,  and  shall  be  taken  to  be  the 
venue  intended  by  the  Plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  sub- 
sequent pleading;  provided  that,  in  cases  where  local 
description  is  now  required,  such  local  description  shall 
be  given.''  What  is  the  consequence?  that  if  the 
Defendant  objected  to  the  omission  of  the  locality  on 
the  record,  lie  should  have  craved  oyer,  and  demurred. 
As  he  omitted  to  take  that  course,  the  statute  16  &  17 
Car.  2.  has  cured  the  defect.  Upon  that  point  the 
decision  in  Willes  is  conclusive. 

BosANQUET  J.  I  am  of  the  same  opinion.  The 
question  is,  whether,  at  the  trial,  the  defendant  had  a 
right  to  insist  on  a  nonsuit  He  would  not  be  in  a 
position  to  ask  that,  unless  the  Plaintiff  adduced  no 
evidence  against  him ;  and  even  then,  if  the  Plaintiff 
chose  to  appear,  the  Defendant  could  not  enforce  a 
nonsuit.  He  might  demur  if  he  thought  fit,  or  take 
the  course  pursued  in  The  Bailiffs  of  Lichfield  v.  Slater^ 
where  it  was  held,  that  it  was  no  objection  after  verdict 
that  an  action  of  covenant  for  not  repairing,  &c.  was 
brought  and  tried  in  a  wrong  county,  that  defect  being 
cured  by  the  statute  16  &  17  Car.  2.  c.  8-  This  ob- 
jection, therefore,  could  not  prevail  in  arrest  ofjudg* 
ment;  and  as  the  Plaintiff  chose  to  appear  at  the  trial. 
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and  there  was  no  issue  on  the  question  of  localityi  the 

Defendant  could  not  insist  on  a  nonsuit. 

Rule  discharged.        Boras 

HawBTwir. 
Gaselee  J.  was  absent. 


Griffin  i;.  Yates.  fa.  i. 

^HE  declaration  stated,  that  one  JViUiam  Lambert^  De  injurid  is 

on  the  26th  September  18S4,   made  his   bill  of  »,?"?«'  f®" 
,  ,  plicfttioii  in 

exchange  in  ¥nritingy   and  directed  the  same  to  De-  assumpsit, 

fendant»  and  thereby  required  Defendant  to  pay  to  the  where  the 

said  JViUiam  Lambert,  or  his  order,  S58/.  125.  id.  for  jJfJJ,^JI^ 

value  received,  six  months  after  date  thereof  which  excuse, 

period  was  now  elapsed;  that  Defendant  then  accepted  .  ^.  ^r.,/.    "?/ 

the  said  bill;  and  that  the  said  William  Lambert  then 

indorsed  the  same  to  Plaintiff;  of  all  which  premises 

Defendant  had  due  notice,  and  promised  Plaintiff  to 

pay  the  amount  according  to  the  tenor  and  effect  of  the 

bill,  and  of  his  acceptance  thereof. 

Breach,  nonpayment. 

Plea,  that  Defendant  accepted  the  bill  of  exchange 
in  the  declaration  mentioned  for  the  accommodation  of 
the  said  William  Lamberty  and  upon  the  understanding 
and  promise  of  the  said  William  Lambert,  in  that  behalf 
then  made  and  given,  that  he  the  said  William  Lambert 
should,  on  application,  furnish  the  funds  for  the  payment 
of  the  said  bill,  and  that  Defendant  should  not  be  called 
on  to  pay  the  said  bill  until  it  should  be  at  the  will  and 
discretion  of  Defendant  so  to  do ;  and  that  no  considera- 
tion whatsoever  was  ever  given  to  Defendant,  or  to  any 
other  person  or  persons,  for  or  on  account  of  the 
acceptance  or  payment  by  Defendant  of  the  said  bill  of 


580  HILARY  TERM,^ 

16S6.  exchange,  or  for  any  part  of  the  same;  that  the  said 
WiUiam  Lambert  indorsed  the  said  bill  of  exchange  to 
Plaintiff,  after  the  said  bill  of  exchange  became  due  and 
payable,  for  the  accommodation  of  Plaintiff,  and  without 
any  consideration  being  given  to  the  said  WUliam  Lam' 
berij  or  to  any  other  person  or  persons  for  the  said  bill, 
or  for  any  part  of  the  same :  and  that,  Defendant  was 
ready  to  verify. 

Replication,  that  Defendant  did  not  accept  the  said 
bill  of  exchange  in  the  declaration  mentioned  for  the 
accommodation  of  the  said  William  Lambert^  and  upon 
the  understanding  and  promise  of  the  said  WiUiam 
Lambert  in  that  behalf  then  made  and  given,  that  the 
said  WiUiam  Itambert  should,  on  application,  furnish 
the  funds  for  the  said  bill,  and  that  Defendant  should 
Dot  be  called  upon  to  pay  the  said  bill  until  it  should 
be  at  the  will  and  discretion  of  Defendant  so  to  do, 
and  without  any  consideration  whatsoever  being  ever 
given  to  Defendant,  or  to  any  other  person  or  persons, 
for  or  on  account  of  the  acceptance  or  payment  by 
Defendant  of  the  said  bill  of  exchange,  or  for  any  part 
of  the  same;  and  the  said  William  Lambert  did  not  in- 
dorse the  said  bill  of  exchange  to  Plaintiff  after  the  said 
bill  of  exchange  became  due  and  payable,  for  the  accom- 
modation of  Plaintiff,  and  without  any  consideration 
being  given  to  the  said  WiUiam  Lambert^  or  to  any 
other  person  or  persons,  for  the  said  bill  of  exchange, 
or  for  any  part  of  the  same,  in  manner  and  form  as 
Defendant  had  above  in  his  said  plea  alleged:  and 
that,  Plaintiff  prayed  might  be  inquired  of  by  the 
country,  &c. 

Demurrer,  on  the  ground  that  Plaintiff,  by  the  said 
replication,  had  traversed  and  put  in  issue  the  allegation 
that  Defendant  did  accept  the  said  bill  of  exchange  in 
the  declaration  mentioned  for  the  accommodation  of  the 
said  WiUiam  Lamberty  and  upon  the  undertaking  and 
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promise  of  the  said  William  LanJbert^  in  that  behalf  18,S6. 
then  made  and  given,  that  he  the  said  William  Lambert 
should,  on  application,  furnish  the  funds  for  the  pay-^ 
ment  of  the  said  bill,  and  that  Defendant  should  not  be 
called  upon  to  pay  the  said  bill  until  it  should  be  at  the 
will  and  discretion  of  Defendant  so  to  do,  and  without 
any  consideration  whatsoever  being  given  to  Defendant, 
or  to  any  other  person  or  persons,  for  or  on  account 
of  the  acceptance  or  payment  by  Defendant  of  the 
said  bill  of  exchange,  or  for  any  part  of  the  same ;  and 
had  also,  in  and  by  the  replication,  traversed  and  put 
in  issue  the  allegation  that  the  said  William  Lambert 
did  indorse  the  said  bill  of  exchange  to  Plaintiff  after 
the  said  bill  of  exchange  became  due  and  payable,  for 
the  accommodation  of  Plaintiff,  and  without  any  con- 
sideration being  given  to  the  said  William  Lambert^  or 
to  any  other  person  or  persons,  for  the  said  bill,  or  for 
any  part  of  the  same;  whereas  Plaintiff,  by  his  said 
replication,  ought  to  have  traversed  one  only  of  such 
allegations.    Joinder. 

Stephen  Serjt.,  in  support  of  the  demurrer. 

The  replication  is  double  in  form  and  in  substance, 
for  each  branch  of  it  embraces  a  fact  which  might  be 
separately  traversed :  that  is  the  true  test  of  duplicity, 
according  to  Bro,  Mr.  Double  Plea^  pi.  90.  •*  Det  stir 
obligac.  q'  fuit  codic.  destoier  al  arbitremt  J.  N.  issint 
q'  il  ceo  fait  et  deliver  al  parties  p.  tiel  jour ;  le  def^d. 
dit  q'  nul  arbitremt  fuit  fait  ne  deliver  devat  le  jour ;  et 
cest  double  per  tola  curia,  car  est  bon  plee  q'  il  ne  fist 
ascu  arbitremt  p.  le  jour,  et  est  bon  plee  q'  il  ne  liver 
arbitremt  devat  le  jour." 

Butt^  contra.  Where  several  traversable  facts  are 
stated  in  a  plea,  although  the  plaintiff  may  limit  himself 
to  traverse  only  one,  he  is  not  necessarily  so  restricted. 
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1886.  On  the  contrary,  where  several  facts  taken  in  conjtmc* 
tion  constitute  one  defence^  he  may  properly  traverse 
the  whole ;  OBrien  v.  Saxon,  (a)  Here  each  of  the 
separate  facts  traversed  would  not  singly  furnish  an 
answer  to  the  action.  The  circumstance  that  the  De- 
fendant accepted  the  bill  for  the  accommodation  of  the 
drawer  is,  of  itself  no  defence ;  Stein  v.  Tglesias  {b) ; 
bat  the  additional  fact  that  the  Plaintiff  gave  no  consi«- 
deration  constitutes,  in  conjunction  with  the  other,  an 
answer  to  the  action.  In  Crisp  v.  Griffith  (cr),  to  a  de- 
claration in  debt  on  a  promissory  note  a  plea  that  after 
the  making  of  the  note,  and  accruing  of  the  debt  in 
respect  thereof,  the  plaintiff  drew  a  bill  of  exchange 
upon  the  defendant,  which  he  accepted,  and  delivered 
to  the  plaintiff,  who  took  it  for  and  on  account  of  the 
note,  and  afterwards  indorsed  it  to  a  person  unknown 
to  the  defendant,  and  who,  at  the  time  of  the  com- 
mencement of  the  suit,  was  the  holder  thereof,  and 
entitled  to  sue  the  defendant  thereon,  was  held  bad, 
inasmuch  as  it  did  not  aver  that  the  bill  was  given  as 
well  as  taken  in  satisfaction  of  the  note.  Noel  v.  Rich{d) 
is  a  decision  on  the  same  principle. 

The  Defendant  here,  in  order  to  succeed,  must  have 
established  in  evidence  all  the  facts  he  has  pleaded ;  if 
so,  the  Plaintiff  may  put  them  all  in  issue,  upon  the 
principle  which  enables  him  in  replevin  or  trespass,  — 
Selby  V.  Bardons  {e)  —  to  put  in  issue  the  whole  of  the 
Defendant's  statement  by  the  general  replication  of  de 
injuHA.  That  would  probably  have  been  a  correct  re- 
plication to  the  present  plea ;  Isaac  v.  Farrer  (g) ;  and 
if  the  Plaintiff  could  so  put  the  whole  in  issue  by  a 

(a)  2  5.  «J-  C.  908.  (e)   9  Bingh.  756.    3  B.  S; 

(6)  lCr.Mee.SiR.  565.  AdoL2. 

(c)  2  Cr.  Mee.  S^  R.  159.  {g)  Exchequer,  this  term. 

(d)  ^DowLPr.  C.228. 
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general  trsyerse^  there  can  be  no  objection  in  principle        1896. 
to  his  doing  it  in  a  special  traverse. 

Siephetij  in  reply.  With  the  exception  of  the  repli- 
cation de  injuria^  which  is  confined  to  the  actions  of 
trespass  and  replevin,  and  is  in  itself  inconsistent  with 
the  principles  of  pleading,  there  ia  no  instance  in  which 
several  distinct  and  unconnected  facts  can  be  compre>» 
bended  in  one  traverse.  In  Bobinson  v.  RajfUy  (a), 
the  two  &cts,  that  the  cattle  were  commonable  and 
levant  and  couchant,  were  necessarily  stated  in  combi^ 
nation,  to  give  the  Defendant  a  colour  for  his  allied 
right  of  common,  and  the  Plaintiff  was  permitted  to 
traverse  the  whole,  because^  as  Lord  Man^dd  said,  it 
presented  in  effect  but  one  issuable  point,  namely,  the 
allq;ed  right  of  common,  the  title  to  which  the  Plaintiff 
denied.  {Tindal  C.  J.  In  Robinson  v.  Rowley  the  plea 
offered  matter  of  excuse  for  an  alleged  trespass :  this 
plea  b  matter  of  excuse  for  not  performing  a  promise.] 
Pleas  in  excuse  are  confined  to  actions  of  trespass. 
And  this  is  not  so  much  an  excuse,  as  an  answer  to 
the  Plaintiff's  claim,  or  a  confession  and  avoidance.  In 
Bobinson  v.  Rajfley  the  Raintiff  might  have  traversed 
the  whole  plea  by  a  replication  of  ^^  it^'uridj  and  there- 
fore obtained  no  advantage  by  his  special  traverse.  But 
de  ifffurid  has  never  been  allowed  as  a  replication  in 
assumpsit.  And  in  Webb  v.  Weatherby  (6),  upon  a  plea  of 
payment  of  3/.  8«.  2d  in  satisfaction  and  discharge  of 
Defendant's  promise,  a  replication  that  Defendant  did 
not  pay  it  in  satisfaction  and  discharge,  nor  did  plaintiff 
receive  it  in  satisfaction  and  discharge,  was  held,  on 
demurrer,  unobjectionable,  only  because  receipt  in  sa- 
tisfaction impliedly  involves  payment  in  satisfiiction. 

Cur.  adv.  vuU. 

(o)  1  Burr.  Sl6.  (6)  1  New  Cases,  502. 
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TiNDAL  C.  J.,  after  stetiiig  the  pleedingii  now  mid^ 
We  thought,  at  the  time  of  the  argumeiity  that  there 
might  be  some  way  of  putting  io  issue  by  the  re|dicaF- 
tion  all  the  facts  alleged  in  the  plea,  and  we  now  iard 
that  this  has  been  decided  by  the  Court  of  Eidkequer. 
But  as  it  has  hitherto  been  doubted  whether  this  could 
properly  be  done  under  the  new  rules  by  a  repUflafcioa 
of  tk  injuri&f  the  plaintiff  may  have  leave  to  amend. 

ISiephen.  The  result  is,  that  de  injuria  may  be  replied 
in  assumpsit]  It  may,  where  the  plea  oomusts  of  i 
of  excuse. 


BosANQUKT  J.  That  is,  subject  to  the  same  rules  as 
in  Crogat^u  case,  (a) 

(a)  8jRg>.132. 


1^.  1*      Batt£RSBt,  Treasurer  of  the  Bristol  Dock 

Companyy  v.  Kirk. 


Under  tbe 
48  6.3. 
c.  xii.  (the 

Act)  Ireland, 
IB  ixiftarU 
bejfondthe 
seae,  with 
respect  to  the 
duties  im. 
posed  by  that 
acton  goods 
imported. 


np^HIS  was  an  action  of  indeUiattu  astumpsit  for  rates 
and  duties  due  and  payable  from  and  by  the  De* 
fendant  to  the  Bristol  Dock  Company,  for  goods,  wares, 
and  merchandise  imported  into  the  port  of  Bristol^  con- 
signed to  the  Defendant,  and  by  him  there  received  as 
consignee.  The  Defendant  pleaded  non  assumpsit  under 
a  judge's  order,  made  by  consent,  empowering  the  De* 
fendant  under  that  plea  to  give  in  evidence  any  matter 
of  defence  which  tended  to  shew  that  the  money  speci« 
fied  in  the  Plaintiff's  particulars  of  demand  was  never 
due.  The  particulars  of  demand  claimed  the  sum  of 
Ssm  for  rates  and  duties  on  two  boxes  of  Iridi  linen 
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therm  riieged  to  have  been  imported  into  the  port  of       18S9. 
Bristol  on  the  15th  of  November  18S49  by  the  Express 
tteaoi  packet  from  Dublin^  consigned  to  the  Defendant^ 
and  bjr  him  received  as  sach  consignee. 

By  consent  of  the  parties,  and  under  a  judge's  order, 
the  facts  were  stated  for  the  opinion  of  the  Court  in  the 
folUMviDgcase:  — 

By  an  act  of  parliament  passed  in  the  48  G.  8.  c.  cxl., 
intituled  **An  act  for  improving  and  rendering  more  com- 
modious the  port  and  harbour  of  Bristoly*^  the  mayor, 
burgeases,  and  commonalty  of  the  city  of  Bristol  and 
their  successors,  the  master,  wardens,  and  commonalty 
of  merchant  adventurers  of  the  said  city,  and  their  suc- 
cessors, and  the  persons  therein  named,  subscribers 
towards  a  joint  stock  for  the  purposes  of  the  act,  and 
others,  possessors  for  the  time  being  of  any  part  of 
such  stock,  were  united  into  a  company  of  proprietors 
of  the  works  thereby  authorised,  and  of  the  premises 
thereto  belonging,  to  be  known  by  the  style  of  **  The 
Bristol  Dock  Company,*'  and  were  invested  with  various 
powers  and  authorities  to  enable  them  to  fulfil  the  objects 
mdieated  in  the  title  of  the  act;  and  certain  rates  and 
duties  were  thereby  made  payable  to  the  company,  after 
the  completion  of  the  works,  for  all  goods  imported ^rom 
parts  beyond  the  seaSf  but  not  broitght  coastwise  or  by  inland 
navigation  into  the  port  of  Bristol,  except  articles  of 
provision. 

By  an  act  passed  in  the46G.  8.  c.  xxxv.,  intituled  ''An 
act  to  alter  and  amend  an  act  passed  in  the  forty-third 
year  of  his  present  Majesty,  intituled  *An  act  for  im- 
proving and  rendering  more  commodious  the  port  and 
harbour  of  Bristol,  and  for  extending  the  powers  and 
provisions  of  the  said  act,'"  various  provisions  were 
made  as  to  calls  on  shares  and  other  matters  relative 
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18S6.       to  the  purposes  of  the  former  act;  and  certain  further 

■  works  were  directed. 

BATTiBsn        2y  ^  ^^^  passed  in  the  48  G.  3,  c.  xi.,  intituled  «  An 

Kiu.  act  for  completing  the  improvements  of  the  port  of 
Bristdf"  and  in  which  the  former  acts  hereinbefore 
stated  were  recited,  further  provisions  were  made»  and 
further  works  directed.  The  thirty -eighth  section  con- 
tains these  words:  —  **  And  be  it  further  enacted,  that 
from  and  after  the  completion  of  the  said  intended 
works  as  aforesaid,  and  the  completion  thereof  shall 
have  been  allowed  and  certified  by  the  magbtrates  in 
quarter  sessions,  and  advertised  as  aforesaid,  —  in 
case  the  same  shall  be  so  completed,  certified,  and 
advertised  on  or  by  the  1st  day  of  May  1809,  and  in 
case  the  same  shall  not  be  then  so  completed,  certified, 
and  advertised,  then  from  and  after  the  expiration  of 
three  calendar  months  after  the  said  works  sliall  have 
been  so  completed,  certified,  and  advertbed  as  herein- 
before directed,  —  there  shall  be  paid  and  payable 
to  the  said  company,  or  their  collectors  or  deputies 
for  their  use  (in  lieu  of  the  rates  on  merchandise  im- 
posed by  the  said  first  recited  act),  for  all  goods^  wares, 
or  merchandises  imported  Jrom  parts  beyond  the  seas^  and 
nab  brought  by  inland  navigation  into  the  port  o(  Bristol 
(except  corn,  flour,  rice,  and  other  articles  of  provision), 
and  also /or  all  goods,  wares,  and  merchandise  that  shall 
be  brought  coastwise  into  the  said  port,  qf  foreign  gramth 
or  importation,  but  not  of  British  growth  or  manufacture, 
—  except  from  Cardiff',  Newport,  and  other  ports  to  the 
eastward  of  the  Holmes,  and  except  com,  flour,  rice,  and 
other  articles  of  provision,  and  except  foreign  goods 
brought  coastwise  which  shall  not  be  discharged  for  sale 
at  the  quays,  but  passing  or  going  to  or  from  the  Bath 
river  navigation,  or  Kennett  and  Avon  canal,  or  any  part 
thereof,  — by  the  owner  or  owners,  consignee  or  con- 
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signees  of  such  goodS)  "^res,  or  merchandise,  or  other  1886. 
commodities,  the  several  rates  and  duties  par^cularly 
rated,  specified,  and  set  forth  in  the  schedule  hereunto 
annexed,  as  far  as  such  goods,  wares,  and  merchandises 
are  therein  particularised."  The  forty-first  section  gives 
power  to  the  directors  of  the  company,  with  the  consent 
of  the  justices  of  the  peace  in  and  for  the  city  of  Bristol 
and  county  of  the  same  city  in  sessions  assembled,  to  be 
certified  by  an  order  of  the  said  sessions,  to  lessen  any  or 
either  of  the  said  rates  and  duties  payable  for  or  charge* 
able  on  any  article  or  articles  imported  into  the  said 
port  cf  Bristol  i  and  again  to  alter  and  increase  them^ 
not  exceeding  the  respective  rates  by  this  or  the  recited 
acts  made  payable. 

Annexed  to  that  act  is  a  schedule  intituled  *^  Sche* 
doles  of  rates  and  duties  on  goods  and  merchandises 
imported  into  the  port  of  Bristol^  imposed  by  the  fore- 
going act.''  In  that  schedule  are,  amongst  others,  the 
following  items:  —  '^  Linen  in  transitu,  per  pack  or 
box.  Is.  6^.;  Linen  not  in  transitu^  per  pack  or  box, 
35.  Sd:' 

By  another  act  passed  in  the  49  G.  d.  c.  xvii.,  in- 
tituled <<  An  act  to  enable  the  Bristol  Dock  Company  to 
borrow  a  further  sum  of  money  for  completing  the  im- 
provements of  the  port  and  harbour  of  Bristotf'\  certain 
further  provisions  were  made- 
Each  of  the  acts  before  mentioned  contained  a  clause 
in  the  usual  form,  declaring  it  to  be  a  public  act 

In  the  year  1809  the  works  directed  by  the  several 
Bristol  dock  acts  hereinbefore  referred  to  were  com- 
pleted, and  the  completion  thereof  proved,  allowed, 
certified,  and  advertised  according  to  the  enactment  of 
those  acts.  From  that  time  until  the- month  of  Jiigust 
1894,  no  alteration  was  made  in  the  rate  or  duty  of 
35.  6d,  per  pack  or  box  of  linen  not  in  transitu,  par^ 
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ticiilarised  in  the  schedule  subjoined  to  the  statute 
48  G.  8.  r.  xi.  above  referred  to. 

By  an  order  made  on  the  27th  of  Augusl  1834b|  the 
justices  in  and  for  the  city  and  county  of  Bristol^  in 
quarter  sessions  assembled,  declared  their  consent  and 
approbation  that  it  should  be  lawful  for  the  directors  of 
the  Bristol  Dock  Company  to  lessen  the  rates  and 
duties  which  by  the  said  act  of  48  6.  8.  were  payable  on 
the  several  articles  imported  into  the  said  port  of  Brisiolf 
specified  and  set  forth  in  the  schedule  under  the  said 
order  written,  to  the  several  sums  therein  set  opposite 
to  the  said  respective  articles;  and  in  that  schedule 
there  was  the  following  item  — ^*  Linen,  not  in  transitHy 
per  box,  2$.  6i."  Those  duties  were  then  lessened  by 
the  directors  accordingly. 

.  The  monies  borrowed  under  the  before-mentioned 
acts,  together  with  the  capital  stock  advanced,  still  re- 
main unpaid  and  undischarged :  and  the  duties  imposed 
and  made  payable  by  the  said  acts  are  still  vested  in 
and  payable  to  the  said  Bristol  Dock  Company. 

The  PlaintiiF  is  the  treasurer  for  the  time  being  of 
the  Bristol  Dock  Company;  who,  by  the  before-men- 
tioned acts,  are  empowered  to  sue  in  the  name  of  their 
treasurer. 

The  Defendant  is  a  natural  born  subject  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  born  in  Ireland^ 
who  from  his  birth,  except  while  he  was  at  Bristol^  as 
hereinafter  mentioned^  resided  at  Amdal^^  in  the 
county  of  Armagh^  in  Ireland^  where  he  carried  on  the 
trade  of  a  bleacher  of  linens.  On  the  1st  of  November 
1834  he  was  the  owner  of  108  pieces  of  linen,  which  had 
been  woven  in  Ireland  by  Irish  subjects,  from  yarn  or 
thread  spun  in  Ireland  by  Irish  subjects,  out  of  flax 
which  had  been  raised  and  dressed  in  Ireland  by  Lish 
subjects ;  and  having  packed  the  same  in  two  wooden 
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boxes  manufactured  in  Ireland  by  Irish  subjects,  the 
Defendant,  on  that  day,  shipped  the  same  from  the  port 
of  DtMin^  in  Ireland^  in  a  certain  vessel  built  in  England^ 
and  belonging  to  and  navigated  by  certain  natural  born 
subjects  of  the  United  Kingdom,  resident  in  En^and^ 
and  called  the  Express  steam  packet,  to  be  carried  therein 
to  the  port  of  Bristol^  being  one  of  the  ports  of  the 
realm  within  England^  consigned,  and  there  to  be  de« 
livered  to  himself,  the  said  Defendant  The  same  linens 
and  boxes  were  never  carried  from  Ireland  to  any  other 
realm  or  country  than  England^  nor  to  any  other  part 
of  England  than  Bristol;  nor  ever  were  brought  into 
England  or  Bristol  from  any  other  realm  or  country 
than  Ireland  aforesaid,  nor  from  any  other  port  or 
place  than  Dublin  aforesaid;  nor  in  any  other  vessel 
than  the  same  Express  steam  packet.  And  the  said 
linens  and  boxes  so  being  put  on  board  the  same  vessel 
were  afterwards,  on  the  same  day,  carried  therein  by 
the  direct  and  usual  course  from  the  said  port  of  Dub» 
lin  towards  and  unto  the  said  port  of  Bristol,  whereat 
they  arrived  on  the  15th  of  November  aforesaid,  and 
were  there  on  that  day  delivered  to  and  received  and 
accepted  by  the  Defendant,  he  the  Defendant  during 
all  the  times  aforesaid  knowing  that  the  duty  of  ^As.  6i/« 
per  box  on  such  goods  was  claimed  by  the  company ; 
and  being  such  owner  and  such  consignee  thereof,  and 
such  subject,  and  so  domiciled  in  Ireland  as  aforesaid. 
The  goods  so  imported  were  not  in  transittu  Two 
days  after  the  Defendant  had  so  received  the  same 
linens  and  boxes,  the  Bristol  Dock  Company  demanded 
of  the  Defendant  the  sum  of  5s.  as  and  for  the  rate  and 
•duty  of  25.  6^.  by  them  alleged  to  be  payable  by  him, 
by  virtue  of  the  said  Bristol  dock  acts,  and  the  said  order 
of  justices,  and  act  of  the  said  directors,  in  respect  of 
each  of  the  said  two  boxes  of  Irish  linens;  which  sum 
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18S6.        the  Defendant  refused  to  pay,  or  to  pay  any  other  duty 
or  sum  whatever  for  the  same. 

The  Plaintiff  claimed  the  duty  of  2s.  6d.  per  box 
under  the  acts  before  referred  to.  The  Defendant  re* 
ferred  to  and  relied  on  the  same  acts,  and  particularly 
the  act  of  4bS  G.  3.  e.  cxL  s.  74.,  and  the  schedule  of  rates 
and  duties  thereto  annexed ;  the  said  act  48  G.  3.  c  xi. 
5.  38.,  and  the  schedule  of  rates  and  duties  thereto  an- 
nexed; as  also  on  the  several  statutes  of  Ireland^  oi  Great 
Britaifij  and  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  generally;  and  in  particular  upon  the 
statute  of  Ireland  passed  in  the  40th  year  of  the  reign 
of  G.  8.  c.  38.,  and  the  articles  1,  2,  3,  4,  5,  6,  7f 
and  8,  and  the  10th  section  of  the  said  Iriih  act,  and  the 
schedule  of  reciprocal  duties  thereto  annexed ;  the  sta* 
tute  of  Great  Britain  89  &  40  G.  3.  c,  67*,  intituled 
**  An  act  for  the  union  of  Great  Britain  and  Ireland^* 
and  the  articles  1,  2,  3,  4,  5,  6,  7,  and  8,  and  the  10th 
section^  and  the  schedule  of  reciprocal  duties  thereto 
annexed. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  rate  and  duty  so  demanded  and  refused  was 
payable  to  the  Bristol  Dock  Company.  If  the  Court 
should  be  of  opinion  that  it  was  so  payable,  then  judg- 
ment was  to  be  entered  for  the  Plaintiff  by  confession 
for  the  sum  of  five  shillings  and  costs.  But,  if  the 
Court  should  be  of  a  contrary  opinion,  then  judgment 
offiolle  prosequi^  with  costs,  was  to  be  entered  for  the 
Defendant. 

Stephen  Serjt.  for  the  Plaintiff.  By  the  statute  48  G.  3. 
€.  xi.  the  duty  claimed  by  the  Plaintiff  is  imposed  on  all 
goods  imported  from  parts  beyond  the  seas  and  not 
brought  by  inland  navigation.    The  latter  words  give 
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the  meaning  to  what  precedesi  and  declare  in  effect  that  IB$6. 
what  is  not  brought  by  inland  navigation,  is,  as  far  as 
regards  this  enactment^  imported  from  parts  beyond  the 
seas.  And  there  was  no  reason  for  excepting  Ireland 
from  that  description.  The  act  was  passed  to  effect 
improvements  in  the  port  of  Bristol,  which  were  as 
useful  to  Iridi  vessels  as  to  any  other:  for  that  purpose 
money  is  to  be  raised  under  the  authority  of  the  act ; 
the  dues  collected  are  to  be  applied  to  the  payment  of 
the  capital  and  dividends  of  the  adventurers,  and  the 
rates  are  not  to  cease  till  all  the  capital  is  paid  off. 
These  dues,  therefore,  are  in  the  nature  of  toUs  given 
to  the  adventurers  to  secure  and  repay  the  money  ad- 
vanced. 

But  Ireland  ako  falls  withui  the  legal  as  well  as  the 
natural  meaning  of  **  parts  beyond  the  seas."  When  the 
rule  of  law  laid  down  by  Lord  Cote  {a\  that  no  issue  of  a 
Jeme  covert  should  be  deemed  illegitimate  if  the  husband 
were  within  the  four  seas,  was  generally  received,  it  was 
laid  down  in  Jenk.  Cent.  10.,  pi.  18.,  ''that  if  the  hus^ 
band  be  in  Ireland  for  a  year,  and  the  wife  in  England 
during  that  time  has  issue,  it  is  a  bastard ;  but  it  seems 
otherwise  now  for  Scotland^  both  being  under  one  king, 
and  make  but  one  continent  of  land."  So  in  Nightingale 
v.  Adams  (6)  it  was  held  by  HoU  C.  J.,  upon  the  statute 
of  limitations,  that  Dublin  or  any  other  place  in  Ireland 
was  beyond  sea,  within  the  meaning  of  the  clause  in  that 
statute;  which  was  confirmed  in  Barker  v.  Dormer,  (c) 
That  is  now  altered  by  S  &  4  lf\  4.  c.  42.  S5.  4.  7.,  and 
3  &  4  fK  4.  c.  27.  5.  19. ;  but  the  alteration  proves  what 
the  rule  was  before. 

By  the  10  Ann»  c.  26.  5.  84.  coffee  and  tea  imported 
after  the  16th  of  June  1712  was  to  be  warehoused,  and  so 


(a)  Co.  lM.5t^.ai  (o.  1  Show.  197« 

(6)  1  Show.  91. 
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1 896.  much  of  the  duty  as  would  not  be  drawn  back  on  export- 
ation was  to  be  paid  down ;  if  the  article  was  to  be  coo- 
suoied  in  Great  Britain^  the  remaining  duty  was  to  be 

Kauu  paid  on  delivery  out ;  if  to  be  exported,  security  was 
to  be  given,  &c.:  and  the  5G.1.  c.  11.  «.5.9  which 
enacts  that  **no  bond  given  for  the  exportation  of  coffee, 
tea,  or  other  certificate  goods  exported  to  Ireland^  shall 
be  delivered  up,  or  any  drawback  allowed  for  goods 
entitled  thereto^  until  a  certificate  shall  be  produced 
under  the  hands  and  seals  of  the  collector,  controller, 
and  surveyor  of  the  customs  of  some  port  in  Ireland^ 
or  any  two  of  them,  where  such  goods  shall  be  landed, 
testifying  the  landing  thereof,"  afibrds  a  declaration  and 
proof  that  the  preceding  statute  referred  to  Ireland^  which 
could  not  be  the  case  unless  Ireland  were  esteemed  in 
parts  beyond  the  seas. 

So,  by  IS  &  14  Car.  2.  c.  11.  5.  9.  it  is  enacted  <<  that 
no  captain,  master,  purser,  or  any  other  person  or 
persons  taking  charge  of  any  ship  or  vessel  bound 
for  the  parts  beyond  the  seas,  or  into  the  kingdom  of 
Scotlandy  whether  the  same  ship  or  vessel  shall  have 
commission  from  or  belong  unto  the  king's  majesty 
that  now  is,  his  heirs,  or  successors,  or  shall  belong 
to  or  have  commission  from  any  foreign  prince  or 
state^  or  otherwise,  shall  take  in,  or  suffer  to  be  taken 
into,  or  laden  aboard  any  such  ship  or  vessel,  any 
English  goods,  wares  or  merchandise,  to  be  exported 
into  the  parts  beyond  the  seas,  or  into  the  kingdcmi  of 
Scotland^  until  such  captain  "  &c«  shall  have  entered 
the  ship  at  the  custom  house.  And  that  Ireland  was 
included  in  *^  parts  beyond  the  seas,"  is  manifest  from  the 
express  mention  of  Scotland. 

The  43  G.  3.  c.  128.  provides  that  none  shall  land 
any  goods  with  intent  to  export  to  parts  beyond  the  seas 
without  delivering  a  copy  of  the  cocket,  and  such  de^ 
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livery  of  the  copy  is  always  made  upon  voyages  to        1896. 

But  the  4S  6.  S.  c.  68.  s.  2.  contains  a  positive  de* 
claration  of  the  legislature  that  Ireland  is  in  parts 
beyond  the  seas.  It  imposes  a  daty  on  goods  imported 
from  parts  beyond  the  seas ;  the  schedule  A.  which  is 
annexed  to  the  act,  under  the  article  corrif  subjoins  two 
tables;  table  1.  specifies  the  duties  payable  on  the  im* 
portation  of  corn,  except  from  Ireland  /  table  2.,  the 
duties  on  importation  of  comyrom  Ireland. 

But  importation  from  Ireland  need  not  have  been 
excepted  from  table  1.,  if  Ireland  was,  in  consequence 
of  the  Union,  no  longer  ^*  beyond  the  seas ; ''  and  the 
duty  having  only  been  granted  on  goods  imported  from 
*' beyond  the  seas,''  table  2.  amounts  to  an  express 
declaration  that  Ireland  was,  with  reference  to  such  duty^ 
still  <<  beyond  the  seas/' 

However,  if  these  goods  were  not  brought  from  parts 
bqrond  the  seas,  they  are  liable  to  the  duty  as  goods 
brought  coastwise,  and  not  of  British  manu&cture  but 
of  Irish.  The  Act  of  Union  relates  only  to  public  rights 
and  international  questions,  leaving  the  construction  of 
claims  on  the  part  of  individuals  the  same  as  before ; 
and  Hale  {dejure  mariSf  cap.  4.  part  S*)  lays  it  down 
that  customs  by  prescription  belonging  to  porta  are 
various,  according  as  the  usage  and  custom  is.  Some 
are  in  respect  of  ships  or  vessels  themselves  that  come 
into  the  port ;  some  in  respect  of  goods  imported  into 
the  port  These  are  the  duties  here  in  question.  That 
the  Act  of  Union  does  not  interfere  with  a  claim  of  that 
description  appears  from  Jones  v.  Smart  {a)f  where  a 
diploma  conferring  the  degree  of  doctor  of  physic, 
granted  by  either  of  the  universities  of  Scotland^  was 

(a)  IT.R.4A. 
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1886.  held  not  to  give  a  qualification  to  kill  game  under 
22  &  23  Car.  2.  c.  25. ;  and  Lord  Mansfield  said,  **  there 
is  not  a  colour  for  saying  that  the  defendant  is  qualified 
by  the  Act  of  Union.  It  is  true,  that  by  the  fourth 
article  of  that  act,  the  Scotch  have  the  same  general 
privileges  as  the  English^  but  then  they  must  have 
the  same  qualifications,  otherwise  they  come  not 
within  the  same  description;  for  the  general  article, 
which  declares  there  shall  be  a  communicadon  of  all 
privileges,  can  only  mean  such  as  are  of  a  general 
natnre*  A  burgess  of  London  is  endued  with  certain 
privileges  to  which  a  burgess  of  Edinburgh  has  no 
claim;  so  in  every  case  where  a  privilege  is  of  a 
qualified  nature,  it  must  be  understood  with  that  quali- 
fication, A  doctor  of  the  English  universities  may 
become  a  member  of  the  College  of  Physicians,  may 
plead  in  Doctors'  Commons,  and  has  various  other 
privileges,  from  all  which  a  Scotch  doctor,  as  such,  is 
excluded.  The  qualification,  therefore,  must  be  firom 
Oxford  or  Cambridge.  In  like  manner,  the  statute ' 
allowing  men  of  certain  degrees  to  have  dispensations 
for  holding^ two  livings  necessarily  refers  to  such 
degrees  only  as  are  obtained  in  an  English  university ; 
for  the  church  of  Scotland  is  distinct  from  ours,  and 
admits  not  of  the  same  rules." 

The  statute  4  G.  4.  c.  72.  s.  6.,  which  enacts  that  the 
trade  between  Great  Britain  and  Ireland  shall  become 
and  be  deemed  a  coasting  trade,  and  6  G.  4.  r.  107. 
5.  100.,  now  replaced  by  3  &  4  fF.  4«  c.  52.  s.  106., 
which  enacts  that  no  part  of  the  United  Kingdom  shall 
be  deemed  to  be  beyond  seas  in  any  matter  relating 
to  the  trade  or  navigation  or  revenue  of  this  realm, 
shews  that  previously  to  the  4  G.  4.  c.  72.  the  trade 
between  Great  Britain  and  Ireland  was  not  a  coasting 
trade,  so  as  to  exempt  the  produce  of  Ireland  as  a 
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domestic  commodity.  Again^  under  the  Bristol  Dock  1886. 
Act)  foreign  goods  coming  coastwise  from  Scotland  are 
not  exempted  from  duties.  Bat  unless  Ireland  be  deemed 
beyond  the  seas^  foreign  goods  coming  from  Ireland 
would  be  exempted  from  duties  imposed  on  foreign 
goods  brought  from  Scotland.  An  exemption  which 
the  legislature  does  not  appear  to  have  intended. 

Sir  John  Campbell  for  the  Defendant.  If  the  act  of 
parliament  be  only  ambigious)  the  PlaintiiF  cannot  sup- 
port his  claim,  for  it  is  a  charge  on  the  subject,  and 
the  party  who  seeks  to  enforce  it  must  establish  an  une- 
quivocal right.  In  tVaierkouse  v.  Keen  (a)  Bayley  J.  says, 
<<  Where  there  is  au  ambiguity  in  the  language  used, 
the  construction  must  be  in  &vour  of  the  public,  because 
it  is  a  general  rule,  that  where  the  public  are  to  be 
charged  with  a  burden,  the  intention  of  the  legislature 
to  impose  that  burden  must  be  explicitly  and  distinctly 
shewn.''  And  again,  in  Denn  v.  Diamond  (6),  he  says, 
^  It  is  a  well  settled  rule  of  law,  that  every  charge  upon 
the  subject  must  be  imposed  by  clear  and  unambiguous 
terms.''  And  this  more  particularly  applies  against  ad- 
venturers  in  a  private  speculation :  for  in  iheSiourbridge 
Canal  Company  v.  WheeUy  (c)  Lord  Tenterden  says, 
*^  This,  like  many  other  cases,  is  a  bargain  between  a 
company  of  adventurers  and  the  public,  the  terms  of 
which  are  expressed  in  a  statute;  and  the  rule  of  con- 
struction in  all  such  cases  is  now  fully  established  to  be 
this,-— that  any  ambiguity  in  the  terms  of  the  contract 
must  operate  against  the  adventurers,  and  in  favour  of 
the  public ;  and  the  plaintiffs  can  claim  nothing  which 
is  not  clearly  given  to  them  by  the  act     This  rule  is 

(a)  4  27.  4*  C.  208.  (c)  2  27.  4  AM.  79S. 

(b)  4  27.  4  C.  245. 
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18S6.  laid  down  in  distinct  terms  by  the  Court  in  the  case  of 
Tie  Hull  Dock  Company  v.  La  Marche  (a),  where  some 
previous  authorities  are  cited;  and  it  was  alsK)  acted 
upon  in  the  case  of  The  Leedi  and  Liverpool  Canal  Cam* 
pany  v.  Hustler!^  (ft) 

Now  the  Act  of  Union^  89  &  40  6.  d.  c.  67.)  expresses 
in  article  6.  the  great  anxiety  of  the  legislature  that  the 
trade  and  commerce  of  Ireland  should  be  placed  on  the 
same  footing  as  that  of  Great  Britahi  $  and  as  to  the 
sea  dividing  the  two  countries,  the  same  separation  exists 
between  the  Isle  of  Wight  and  Hampshire^  or  AngUsea 
and  Wales  ;  and  yet  none  would  contend  that  the  Isle  of 
Wight  or  Anglesea  are,  as  to  GretU  Britain^  in  parts 
beyond  the  seas.  The  parliament  too,  whichi  if  it 
thought  fit,  might  sit  m  Ireland^  must  be  as  much  the 
parliament  of,  and  speaking  from,  Ireland^  as  the  parlia-* 
ment  of,  and  speaking  from,  Great  Britain*  If,  when 
parliament  met  in  Dublin^  it  could  not  be  said  that  Great 
Britain  was  in  parts  beyond  the  seas,  neither  can  it  be 
said  that  Dublin  is  in  parts  beyond  the  seas  when  parlia* 
ment  meets  in  London*  -  Were  it  otherwise^  the  king, 
who  cannot  leave  the  realm,  would  be  precluded  from 
visiting  his  Irish  dominions.  ^'  The  seas,"  in  the  legal 
acceptation  of  parts  beyond  the  seas,  mean,  the  seas 
which  divide  the  country  legislating  from  countries  not 
legislated  for.  Ireland^  therefore,  which  might  be  be* 
yond  the  seas  before  the  Union,  has  ceased  to  be  so 
since.  There  is  no  reason  why  duties  should  be  im- 
posed on  goods  from  DtMin  more  than  on  goods  from 
Liverpool  or  Glasgow.  The  authority  cited  on  the  sub* 
ject  of  illegitimacy  turned  on  the  possibility  of  access 
by  a  husband  who  is  within  the  four  seas,  and  does  not 
affect  the  present  question :  and  with  reference  to  the 

(a)  SB.SfC.Sl.  {b)  XB.S^C.  4S4. 
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statute  of  limitations,  tbe  14th  Car.  2.,  the  10th  Jnn.i  1886. 
and  the  5th  G.  1.,  it  may  be  admitted  tbati  before  the 
Union,  Ireland  was  a  separate  kingdom,  and,  within  the 
meaning  of  those  acts,  beyond  the  seas.  But  in  King  v. 
Walker  (a)  it  is  said  that  the  21  Jac,  1.  is  the  first  statute 
in  which  the  expression  beymd  the  seas  is  to  be  fonnd : 
before  that  statute  the  words  employed  to  express  the 
same  meaning  were,  out  of  the  realm  :  SS  H.  8*  c.  12. 
{Irish  act),  32  H.  8.  c.  1. ;  and  Dublin  is  not  out  of  the 
realm.  So  in  10  Car.  1.  sess.  1.  c.  6.  {Irish  act),  lOCor.l. 
sess.  3.  c.  21.,  and  6  Ann.  c.  10.  s.  17*  {Irish  act),  out  of 
the  realm,  out  of  this  kingdom,  and  beyond  seas,  are  all 
used  in  the  same  sense. 

And  in  many  acts  since  tbe  Union,  beyond  seas  is 
used  in  a  sense  excluding /r^n£2,  and  as  opposed  to  the 
United  Kingdom.  As  43  G.  3.  c*  66.  s.  1.,  which  re- 
gulates the  passage  of  emigrants  to  parts  beyond  the 
seas,  and  speaks  of  masters  of  ships  clearing  out  from 
England  or  Ireland  to  parts  beyond  the  seas,  &c.  So, 
5  6.  4.  c.  84.,  SS.  3.  5.  6.  8.,  provides  for  the  transport- 
ation of  offenders  from  Great  Britain  to  any  place 
beyond  the  seas  appointed  by  his  majesty.  That  could 
never  mean  DMin^  or  that  offenders  returning  from 
transportation  would,  at  Dublin^  be  still  deemed  to  be 
beyond  the  seas.  Then,  by  6  G.  4.  c.  107.  s.  100.,  all 
trade  by  sea  from  any  part  of  the  United  Kingdom  to 
any  other  part  is  to  be  deemed  a  coasting  trade ;  which, 
being  an  act  in  pari  materid  with  the  Bristol  Dock  Act, 
shews  what  the  legislature  meant  by  coastwise  when  it 
imposed  a  duty  to  be  levied  by  adventurers.  In  the 
3  &  4  fP.  4.  c.  52.y  an  act  for  regulating  the  customs, 
Ireland  is  repeatedly  excluded  from  falling  within  the 
oieaning  of  parts  beyond  the  seas :  ss.  2,  3.  5*  10.  15. 

(a)  1  W.  Bl.  86. 
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1886.  55.  62,  63,  64,  65.  72.  78.  80.  Throughout  the  act, 
*<  British  ships"  includes  Irish  as  well  as  English  or 
Scotch  ;  ss.  2,  S.  6.  8.  16. 44. 66. 88,  84. 1 12.  In  ss.  107. 
1 1 7.,  the  trade  from  any  part  of  the  United  'Kingdom 
to  any  other  part  is  treated  as  a  coasting  trade,  and 
foreign  goods  are  distinguished  from  British^  including 
Irish:  ss.  38.  40.  53.  56-  113.  To  the  same  effect  are 
provisions  in  3  &  4  )F.  4.  c.  53.,  ss.  28.  49.  74. 77.  80. ; 
in38&4fF.4«£?.54,5S.7,8,9.12.;  3&4fF.  4.  c. 55.  s.S. 

And  the  Liverpool  Act,  51  G.  3.  c.  cxliii.  (local  and 
public),  which  imposes  duties  on  all  goods  from  parts 
beyond  the  seas,  shews  by  its  schedule  (A.)  what  is 
meant  by  parts  beyond  the  seas.  On  goods  coming 
from  British  colonies  or  foreign  places  beyond  seas, 
one  duty  is  imposed ;  and  on  goods  coming  coastwise, 
including  Guernsey  and  Jersey,  &c.,  another. 

The  only  statute  that  affords  a  colour  for  the  Plain- 
tiff's argument  is  the  43  G.  3.  c.  68.  5. 2.  But  Ireland 
is  only  named  in  the  schedule  to  that  act,  ex  dbundanii 
caideld,  and  there  is  an  express  provision  that  nothing 
in  the  act  is  to  repeal  or  alter  the  acts  of  Union. 

Then,  if  the  Defendant's  goods  were  imported  coast- 
wise, within  the  meaning  of  the  48  G.  3.  c.  xi.,.and  not 
from  beyond  the  seas,  the  goods  are  of  British  manu&c- 
ture,  and  so  exempt  from  duty.  In  all  imperial  acts 
since  the  Union,  British  includes  Irish:  the  king  is 
Britanniarum  Rex  s  BJad  the  Aitomey-General  v.  Jlfoc- 
kenzie{a)  is  an  express  decision  that  Irish  spirits  are 
British  spirits. 

Stephen,  in  reply,  relied  upon  the  43  G.  3.  c.  68.  s.  2. 
as  a  contemporaneous  exposition  of  the  intention  of  the 
legislature,  but  observed  that  the  parliament  does  not 

(a)  11  l'noe,284. 
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in  contemplation  of  law  sit  at  Dublin^  or  elsewhere  than  18S6. 
at  Westminster ;  for  if  it  were  supposed  to  sit  in  every  part 
of  the  kingdom,  statutes  need  not  have  been  named  of 
Marlbridge,  Acton  Bumelj  and  the  like.  In  the  43  G.  3. 
c.  56.  and  5  G.  4*  c.  84.  Ireland  was  only  mentioned  as 
a  terminus  &  quo,  and  in  24  G.  3.  r.  56.  s.  5.  was  neces- 
sarily excluded  for  the  purposes  of  the  act.  But  the 
6G.  4.  c.  107.  5.100.,  taken  in  connection  with  the 
4  G.  4.  c.  76.,  shewed  that  at  the  time  of  passing  those 
acts  the  trade  with  Ireland  was  then  recently  become  a 
coasting  trade.  They  did  not  repeal  the  Bristol  Dock 
Act,  but  were  passed  alio  intuitu^  for  purposes  of  re- 
venue, &c.  The  duties  on  goods  imposed  by  the  Liver^ 
pool  Dock  Act  were  conBned  to  foreign  productions: 
but  the  Bristol  Dock  Act  imposed  the  duties  on  goods 
from  parts  beyond  the  seas,  not  from  foreign  parts  be- 
yond the  seas. 

With  reference  to  custom-house  regulations,  and 
when  expressly  declared  to  be  so,  Irish  goods  might  be 
deemed  British  goods;  but  they  were  neither  brought 
coastwise,  nor  British  goods  within  the  meaning  of  the 
Bristol  Dock  Act 

The  case  of  The  Aitomey^General  v.  M*Kenzie  turned 
on  die  peculiar  language  of  the  26  G.  3* 

Cur.  adv.  vuU. 

TiNDAL  C.  X  Upon  this  special  case,  the  question 
is,  whether  linens-,  the  produce  and  manu&cture  of  Ire^ 
land^  imported  from  Dublin,  in  Ireland,  into  the  port  of 
Bristol,  are^  or  are  not,*  liable  to  the  duty  imposed  by 
the  thirty-eighth  section  of  the  Bristol  Dock  Act, 
48  G.  3.  c.  xL  ?  The  duty  is  imposed  by  that  section 
^'  on  goods,  wares,  and  merchandise  imported  from 
parts  beyond  the  seas,  and  not  brought  by  inland  navi- 
gation into  the  port  of  Bristol,**  and  also  *<  on  goods, 


eOO  HILARY  TERM, 

18S6.  wareSf  and  merchandise  brought  coastwise  into  the  said 
port,  of  foreign  growth  or  importation,  but  not  of 
British  growth  or  manufacture.''  The  Plaintiff  con- 
tends, that  the  goods  in  question  &11  within  the  first 
branch  of  the  description.  The  Defendant,  on  the 
other  hand,  contends  that  they  fall  under  neither  of  the 
heads  above  referred  to:  not  under  the.  first,  because 
Ireland^  at  the  time  of  passing  this  act,  was  not,  within 
the  meaning  of  the  statute,  <^  beyond  the  seas:"  not 
under  the  second,  because  although  the  goods  in  ques- 
tion were  carried  coastwise  (as  he  the  Defendant  con- 
tends they  were),  they  were  not  pi  foreign  growth  or 
importation^  but  not  of  British  growth  or  tnanufacture,** 
so  as  to  fill  up  this  second  description  of  goods  liable  to 
the  duty. 

With  respect  to  the  duty  imposed  on  goods  falling 
within  the  second  description,  we  cannot  bring  ourselves 
to  the  opinion,  that  goods  imported  from  any  port  in 
Ireland  into  Bristol  can  be  considered  to  be  goods 
brought  coastwise,  within  the  meaning  of  the  acU  The 
words  are  incapable  of  such  a  construction  in  their 
natural  and  popular  sense:  and  there  is  no  technical 
meaning  annexed  to  the  expression.  It  is  urged  in 
argument,  that  by  the  6  6. 4.  e.  107.  s.  100.,  the  l^is- 
lature  has  enacted,  that  all  trade  from  any  one  part  of 
the  United  Kingdom  to  any  other  part  shall  be  deemed 
to  be  a  coasting  trade.  But  that  enactment  is  expressly 
declared  to  be  made  *^  for  the  purposes  of  trade  and 
navigation,  and  the  revenue  of  the  realm."  And  we  are 
of  ojHoion  that  a  legislative  enactment  for  that  purpose 
cannot,  have  the  effect  of  repealing  a  duty  or  toll  im- 
posed by  a  foriher  statute,  such  duty  not  being  any  part 
of  the  public  revenue  of  the  realm,  but  granted  by  the 
legislature  to  private  individuals  for  good  and  valuable 
service  rendered  by  them  to  the  public:  so  &r,  there* 
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fore,  as  the  claim  to  the  duty  imposed  by  llie  statute        IMp. 
48  6.  3.  is  concerned,  we  think  the  same  meaning  be- 
longs to  the  term  ^^  coastwise"  at  the  present  time,  as  it 
had  at  the  time  of  passing  that  act*  Kxu* 

The  only  question,  therefore,  which  we  propose  to 
consider  is,  whether  the  goods  in  question  were  imported 
''  from  parts  beyond  the  seas." 

Before  we  proceed^  however,  to  state  the  grounds  of 
the  opinion  at  which  we  have  arrived,  after  the  best  con- 
sideration we  have  been  able  to  bring  to  a  case  of  con- 
siderable difficulty,  it  may  be  useful  to  observe,  that  the 
terms  employed  by  the  legislature  in  imposing  the  duty, 
both  in  the  43  G.  3.  c.  140.  s.  75.,  and  also  in  the  48 
G.  3.,  above  referred  to,  are  substantially  the  same. 
The  two  acts  differ,  indeed,  from  each  other  in  one 
very  important  particular :  that  whereas,  by  the  former 
act,  goods  brought  coastwise  are  exempted  from  du^; 
by  the  latter,  goods  brought  coastwise  are  made  liable 
to  the  duty,  if  of  foreign  growth  or  importation.  But 
each  of  the  acts  in  imposing  the  duty  uses  precisely 
the  same  expressions :  viz.  goods  imported  from  parts 
beyond  the  seas ;  goods  brought  coastwise ;  and  goods 
brought  by  inland  navigation.  So  that  there  can  be 
no  doubt  that  the  legislature,  in  using  the  words 
<<  goods  imported  from  parts  beyond  the  seas  into  the 
port  of  Bristol"  intended  one  and  the  same  subject- 
matter  of  duty  in  both  the  acts.  What  such  meaning 
and  intention  of  the  legislature  was  we  are  called  upon 
to  declare. 

If  these  words  are  to  be  taken  in  their  plain,  natural, 
and  popular  sense,  without  reference  to  any  technical 
meaning  acquired  by  legal  use,  there  could  be  no  diffi- 
culty in  their  interpretation.  No  one  would  hesitate  to 
say,  that  they  were  intended  to  express  the  importing 
of  goods  into  theportof  fn^/o/,  in  vessels  which  arrived 
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18S6.  from  any  port  or  place  not  being  in  England  or  Scat'- 
land.  For  as  the  clause  which  imposes  the  duty,  both 
in  the  earlier  and  later  act,  specifies  and  distinguishes 
the  three  modes  by  which,  only,  goods  and  merchandises 
can  be  imported  into  the  port  of  Bristol  by  water; 
that  is  to  say,  by  inland  navigation,  by  vessels  sailing 
coastwise,  and  by  vessels  from.  ^^  parts  beyond  the 
seas ;''  the  latter  expression  must  be  taken  to  compre- 
hend every  mode  of  importation  of  goods  not  included 
in  the  former  two.  And  as  the  coastwise  navigation 
comprehends  the  navigation  from  all  parts  of  England 
and  Scotland^  and  as  the  inland  navigation  comprehends 
all  importation  from  any  part  of  the  interior,  the  im- 
portation *^  from  parts  beyond  the  seas "  must  com- 
prehend the  bringing  in  of  goods  by  sea  from  all  other 
places  whatsoever,  and,  consequently,  the  ports  of  iV^- 
land  equally  with  those  of  America  and  France* 

Such  being  the  natural  and  ordinary  interpretation  of 
the  words  of  the  statute,  it  is  not  to  be  lost  sight  of 
during  the  whole  of  the  inquiry ;  for,  unless  there  is 
some  technical  sense  in  which  the  words  are  used,  or 
unless  the  construction  of  other  parts  of  the  act  does,  of 
necessity,  give  a  different  meaning  to  these  words,  there 
is  no  safer  mode  of  construing  a  statute,  than  by  inter- 
preting the  words  employed  therein  according  to  their 
ordinary  and  &miliar  signification*  The  argument, 
however,  on  the  part  of  the  Defendant  is,  that  the 
phrase  **  parts  beyond  the  seas''  is  used  by  the  legis-^ 
lature  in  these  statutes  in  the  technical  sense  ih  which 
it  was  well  known  by  the  English  law ;  that  the  acknow- 
ledged meaning  of  that  expression  was  the  same  as 
*^  out  of  the  realm  of  England  /'  and  that,  although 
Ireland  was  at  one  time,  and  for  certain  purposes, 
clearly  held  to  be  **  beyond  the  seas"  in  such  legal 
sense,  yet  that,  since  the  passing  of  the  Act  of  Union, 
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Ireland  has  become  a  component  part  of  the  same  realm        18S6. 
with  Englandf  and,  consequently,  from  that  time  has 
ceased  to  be  beyond  the  seas,  as  to  England,  within  the 
proper  legal  meaning  of  the  expression.  Kt»»- 

That  Ireland,  before  the   Union,   was  held   to  be 
**  beyond  the  seas"  with  reference  to  England,  is  cer- 
tain.    It  was  beyond  the  seas  within  the  meaning  of  the 
exception  in  the  statute  of  limitations,  21  Jac»  1.     It 
was  so  ruled  by  Holt  C.  J.,  and,  as  the  reporter  says, 
upon  consideration :  Nightingale  v.   Adams,  {a)     It  is 
stated  to  be  beyond  seas  for  the  purpose  of  presuming 
non  access  to  the  wife,  if  the  husband  be  in  Ireland  for 
a  year,  and  the  wife  in  England  during  that  time  has 
issue:  Jenkin*s  Cent.  1  ca.  18.     Co.  LitL  244.  a«     So  it 
was  held  to  be  beyond  the  seas,  with  respect  to  the 
exceptions  of  disabilities  under  the  statutes  relating  to 
fines,  and  in  some  other  instances.     It  is  also  clear, 
that  the  expression  in  the  books,  <^  beyond  the  seas," 
may  be  taken  to  be  the  same  in  effect  as  ^'  out  of  the 
realm  of  England/^  for  so  Lord   Coke  explains   the 
phrase  in   his  commentary  ou  Litt.  5.677.,   Lditleton 
there  saying,  **  if  the  husband  goeth  beyond  sea,"  and 
Lord  Coke  saying,  ^^  if  he  had  been  within  the  realm  it 
doth  not  alter  the  case."     And  the  expressions  "  be* 
yond  the  sea"  and  '^  within  the  land,"  or  '*  within  the 
realm,"  appear  to  be  used  indiscriminately  for  each 
other  in  the  statutes  relating  to  fines.     See  18  Ed.  1., 
^.  4. ;    4  Hen.  7.  c.  24.  s.  5.,   in  which   latter  statute 
parties  are  excepted  who  are  described  as  **  out  of  this 
land,"  and  who  are  afterwards  in  the  same  statute  di- 
rected to  make  their  claim  within  ten  years  next  after 
their  <<  coming  into  this  realm,"  and  at  no  time  after. 
To  the  same  efiect,  also,  in  27  Eliz.  c.  9.  &  S.,  the  statute 

(a)  liSAow.  i2ep.91. 
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makes  provision  for  persons  ^*  beyond  the  seas,''  so  as 
<<  such  person  beyond  the  seas''  shall,  within  seven 
years  next  after  the  return  of  such  *^  person  within  the 
realm  of  England/*  or  the  death  of  such  person  if  he 
shall,  before  his  return,  die  *^  in  any  foreign  country^ 
sue  his  writ  of  error,  &c."  It  appears,  therefore,  from 
these  and  other  authorities  which  might  be  cited,  that 
Ireland  wtLSf  at  tlie  several  periods  of  time  to  which  they 
respectively  refer,  considered  to  be  "  in  parts  beyond 
the  seas,"  that  is,  ^'  out  of  this  realm  of  England/* 

It  follows,  therefore,  as  an  undeniable  consequence, 
that  if  the  act  imposing  the  duty  in  question  had  been 
passed  b^bre  the  Act  of  Union,  the  laying  of  the  duty  on 
goods  imported  ^^from  parts  beyond  the  seas"  would 
have  attached  upon  goods  imported  from  Ireland;  that 
country  being  unquestionably,  before  the  Union,  ^*  be- 
yond the  seas,"  whether  the  words  are  taken  in  their 
natural  and  ordinary  sense,  or  in  the  legal  meaning  of 
the  phrase  '<  out  of  this  land,"  or  <<out  of  this  realm  of 
England"  But  as  the  Bristol  dock  acts  were  passed 
after  the  Union,  the  great  question  in  this  case  arises 
upon  the  effect  and  operation  of  the  Act  of  Union 
upon  the  construction  of  those  words.  The  Defendant 
argues,  that  from  the  moment  the  Act  of  Union  was 
passed,  Ireland  was  no  longer  *<  beyond  the  seas  "  with 
reference  to  Englandy  but  part  of  one  and  the  same 
realm,  namely,  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland :  that  whereas  before,  Ireland  was 
divided  from  England  by  St.  Georges  Channel^  now  it  is 
no  otherwise  divided  from  it  than  the  Ide  of  Wight  from 
the  county  of  Southampton  s  and  consequently,  that  when 
the  statute  48  G.  d^  which  was  passed  subsequently  to 
the  Act  of  Union,  imposed  a  duty  on  all  goods  imported 
from  parts  beyond  the  seas,  it  could  not  comprehend  the 
importation  of  goods  from  Ireland. 
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There  appears  to  be  no  provision  contained  in  either  18S& 
of  the  statutes,  43  G.  3.  or  48  G.  3.,  which  throws  any 
certain  light  on  the  intention  of  the  legislature  witli 
respect  to  this  disputed  question :  we  must,  therefore,  Km#- 
have  recourse  to  the  Act  of  Union  itself,  and  roust  fur- 
ther consider  different  Acts  of  the  legislature,  relating  to 
this  subject-matter,  which  have  passed  since  the  period 
of  the  Union ;  in  order  to  discover,  if  possible,  such  indi- 
cations of  the  intention  of  the  legislature  upon  the  subject 
in  dispute,  as  may  enable  us  to  come  to  a  safe  conclusion 
thereon. 

The  part  of  the  Act  of  Union,  59  &  40  6.  3.  c.  67., 
which  has  been  chiefly  relied  on  by  the  Defendant,  is 
article  6.  It  is  not  contended  that  there  is  any  part  of 
the  Act  of  Union  which  in  terms  brings  Ireland  into  the 
realm  of  England^  so  as  to  make  it  literally  ^^  part  of 
the  same  land  "  or  *^  within  the  realm,''  according  to  the 
equivalent  expression  in  the  older  authorities  before 
adverted  to ;  but  it  is  argued,  and  with  great  appearance 
of  reason,  that  by  incorporating  the  two  countries  into 
one  new  united  kingdom,  the  same  legal  consequences 
ought  to  follow  which  undoubtedly  would  have  followed 
if  that  country  had,  by  the  act  of  the  legislature,  been 
expressly  declared  to  form  part  of  the  realm  o(  England 
alone :  and  it  is  insisted  more  particularly,  that  the  sixth 
article  of  the  Union,  enacting  that  the  subjects  of  the 
two  countries  are  placed  upon  the  same  footing  generally 
in  respect  of  trade  and  navigation  in  all  p<H*ts  and  places 
in  the  United  Kingdom  and  its  dependencies,  declares  in 
effect,  that  goods,  the  produce  or  manufacture  o( Ireland j 
shall  not  be  made  subject  by  any  future  act  to  a  larger 
duty  for  entering  any  port  in  England^  than  similar 
goods  from  any  port  of  Great  Britain. 

We  feel  the  full  force  of  this  argument,  and  if  the 
determination  of  the  question  before  us  had  turned  upon 
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18$6.  the  construction  of  the  Act  of  Union  alont^  we  should 
have  thought  it  extremely  difficult  to  ayoid  the  con- 
clusion above  contended  for* 

But  several  statutes  have  been  referred  to  by  the 
Plaintiff  as  having  passed  since  the  Act  of  Union,  and 
which  are  by  him  insisted  upon  to  be  inconsistent  with  the 
Defendant's  inference,  that  the  effect  of  the  union  of  the 
two  kingdoms  was  to  prevent  Ireland  from  continuing 
**  beyond  the  seas ''  with  reference  to  England.  The 
whole  strength  of  the  argument,  on  the  part  of  the 
Defendant,  rests,  it  must  be  recollected,  upon  that  as- 
sumption ;  and  if  it  should,  upon  reference  to  those  sta- 
tutes, appear  that  since  the  Act  of  Union,  and  notwith- 
standing its  provisions,  Ireland  has  been  recognised  by 
the  legislature  as  still  being  *^  beyond  the  seas "  with 
respect  to  England^  the  inference  drawn  from  the  pass- 
ing of  the  Act  of  Union  must  fall  to  the  ground,  and  the 
legislature  itself  will  have  afforded  an  exposition  of  the 
sense  and  meaning  which  it  attached  to  that  phrase, 
where  it  occurs  in  the  two  statutes  now  under  conisdera- 
tion.  And  upon  reference  to  those  statutes  subsequendy 
passed,  we  think  such  is  the  necessary  conclusion,  and, 
consequently,  that  we  are  bound  to  adopt  such  legis- 
lative exposition,  and  to  submit  our  private  judgment, 
in  expounding  the  two  statutes,  to  the  same  authority 
by  which  they  were  enacted. 

First,  let  us  advert  to  the  statute  passed  in  the  S  & 
4  W.  4*  c.  42.  The  seventh  section  enacts,  that  after  the 
act  shall  commence,  no  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  shall  be  deemed  to  be  beyond 
the  seas  within  the  meaning  of  the  statute  21  Jac.  I. 
Now  if,  by  the  simple  operation  of  the  Act  of  Union, 
Ireland  had  become,  as  contended  by  the  Defendant, 
no  longer  <<  beyond  the  seas"  with  reference  toEnglandf 
such  an  enactment  would  seem  to  have  been  unnece&- 
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sary.  The  making  of  such  enactment,  therefore,  affords  18S6. 
reasonable  ground  for  the  inference^  that,  in  the  judg- 
ment of  the  legislature,  such  consequence  had  not 
followed.  A  similar  observation  arises  on  the  statute 
S  &  4  W.4r  c.  27.  By  section  16.  of  that  act,  an  ex- 
ception is  made  in  favour  of  a  person  under  disability 
by  reason  of  his  being  <^  absent  beyond  seas''  at  the 
time  of  the  right]first  accruing:  and  in  section  19.  it  is 
further  enacted,  that  no  part  of  the  United  Kingdom  of 
Great  Britain  or  Ireland  shall  be  deemed  to  be  ^*  be- 
yond seas''  within  the  meaning  of  that  act.  Where 
was  the  necessity  for  this  enactment  if  Ireland  had 
already  ceased  to  be  beyond  the  seas?  But  if  these 
provisions  should  be  argued  to  be  made  pro  majori 
cautel&  only,  let  us  next  advert  to  the  statute  6  G.  4. 
c.  107.  s.  100.  By  that  statute  it  is  enacted,  that  no 
part  of  the  United  Kingdom,  however  situated  with 
regard  to  any  other  part  thereof,  shall  be  deemed  in 
law,  with  reference  to  each  other,  to  be  "  parts  beyond 
the  seas "  in  ariy  matter  relating  to  the  trade  or  navi- 
gation, or  revenue  of  the  realm.  Upon  which  statute 
two  observations  arise :  first,  that  when  compared  with 
the  sixth  article  of  the  Act  of  Union,  it  applies  distinctly 
and  closely  to  the  main  object  of  that  article ;  viz.  the 
equalisation  of  the  king's  subjects  of  Great  Britain  and 
Irelandf  in  respect  of  trade  and  navigation  in  all  ports 
and  places  of  the  United  Kingdom  and  its  dependen- 
cies: and,  therefore,  the  inference  arises,  that  the 
I^islature  did  not  consider  that  Ireland  had  ceased  to 
be  *^  in  parts  beyond  the  seas "  from  the  time  of  the 
Union ;  for  had  such  been  the  consequence,  no  necessity 
would  there  have  been  to  make  a  subsequent  enacts 
ment  expressly  to  that  effect.  The  second  observa- 
tion is,  that  although  this  statute  makes  every  part  of 
Great  Britain  and  Ireland  cease  to  be  beyond  the  seas 
with  respect  to  any  other  part,  yet  it  b  only  so  enacted 
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1896;        widi  respect  to  the  object  and  parpose  declared  in  the 

'        same  section,  that  is,  "in  any  matter  relating  to  the  trade 

Battbbsbt    ^j.  navigation,  or  revenues  of  the  realm  ;*'  and  such  aa 

KniK*  enactment  for  general  and  public  purposes  could  not 
operate  as  a  repeal  of  a  duty  or  toll  already  granted  to  a 
private  company  by  a  former  act.  Ireland  might,  there- 
fore, cease  to  be  <<  beyond  the  seas  "  for  the  purposes  of 
the  one  statute,  but  continue  **  beyond  the  seas"  for  tha 
purposes  of  the  other. 

But  the  statute  43  6.3.  c.6S*  is  the  act  by  which 
we  feel  ourselves  most  strongly  pressed  to  the  conclusion, 
that  the  legislature  has  in  effect  declared,  that  at  that 
time  Ireland  was  still  considered  as  "  beyond  the  seas  " 
with  reference  to  England;  and  has  thereby  itself  ex« 
pounded,  by  a  contemporaneous  enactment,  the  meaning 
of  the  clause  in  the  two  Brisiol  dock  acts,  the  43  G.  ^ 
c.  cxl.,  and  the  subsequent  act  of  the  48  G.  3.  c.  xi. 

By  the  second  section  of  the  act  now  referred  to, 
certain  duties  of  customs  are  granted  to  the  king  upon 
goods  imported  and  brought  into  Great  Britain  **from 
parts  beyond  the  seas."  By  sect.  4.  it  is  enacted,  that 
nothing  in  the  act  contained  shall  extend  to  repeal  or 
alter  any  of  the  provisions  contained  in  the  Act  of 
Union.  The  schedule  A.,  which  is  annexed  to  the  act, 
contains  the  duties  of  customs  payable  on  the  import- 
ation into  Great  Britain  of  certain  goods,  &c.;  and 
when  the  article  "com"  occurs,  two  tables  are  sub- 
joined, of  which  table  1.  is  stated  to  contain  the  duties 
payable  on  different  kinds  of  corn  on  importation, 
except  from  Ireland :  and  table  2.  is  stated  to  contain 
the  duties  payable  on  corn  on  importation  from  Ireland. 
Now  the  duty  of  custom  being  granted  expressly 
upon  goods  imported  into  Great  Britain  **  from  parts 
beyond  the  seas,"  the  question  arises,  with  respect  to 
the  table  No.  1.,  Why  should  the  importation  from 
Ireland  be  excepted,  if  Ireland  was  already,   by  the 
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operation  of  the  Act  of  Union,  no  longer  <^  beyond  the  }8d6» 
seas'*  with  reference  to  Great  Britain f  And  again, 
with  respect  to  table  No.  2.,  the  duties  of  customs 
having  been  only  granted  on  goods  imported  from 
<<  beyond  the  seas,"  the  table  of  particular  duties  upon 
corn  imported  into  Great  Britain  from  Ireland  is 
equivalent  to  an  express  declaration  that  Ireland  comes 
within  the  general  description  of  places,  the  importation 
of  goods  from  whence  is  liable  to  the  duty  imposed  by 
the  act  The  observation  appears  the  stronger,  from 
the  reference  that  is  made  to  the  effect  of  the  Act  of 
Union,  which  cannot,  therefore,  be  supposed  to  have 
been  out  of  view  of  the  legislature  at  the  time :  and 
further,  the  act  now  under  consideration  is  strictly  ccm- 
temporaneous  with  the  first  of  the  Bristol  dock  acts ; 
the  royal  assent  having  been  given  to  the  one  in  June^ 
and  to  the  other  in  .ii^fiis/.of  the  very  same  year. 

We  cannot  but  consider  these  legislative  enactments 
as  forming  a  glossary  for  the  proper  interpretation  of 
the  expressions  in  the  Bristol  Dock  Act  which  are  con- 
sidered to  be  left  in  doubt ;  and  that  the  effect  of  the 
several  statutes  above  referred  to  is  sufficient  to  destroy 
the  inference  upon  which  the  whole  of  the  Defendant's 
argument  rests,  viz.  that  by  the  Act  of  Union  Ireland 
ceased  for  all  purposes  to  be  considered  in  parts 
beyond  the  seas. 

Upon  the  whole  of  the  question  it  appears  to  us, 
that  if  the  words  *< parts  beyond  the  seas"  are  to  be 
taken  in  their  plain  and  natural  sense  as  denoting  the 
relative  locality  of  the  ports  from  which  goods  are  sent, 
and  the  port  o(  Bristol  into  which  they  are  sent,  Ireland^ 
in  that  sense  of  the  words,  is  manifestly  **  in  parts 
beyond  the  seas:"  that  if  the  words  are  to  be  taken 
in  their  legal  technical  sense,  then,  undoubtedly,  before 
the  Union  Ireland  was  in  parts  beyond  the  seas :  that, 
although  the  Act  of  Union,  if  taken  separately  and  alone^ 
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18S6.  might  lead  to  the  inference  that  Ireland  after  the  Union 
was  no  longer  to  be  considered  ^<  beyond  the  seas,"  yet 
that  the  legislature  has,  by  diver%  acts  passed  since  the 
Act  of  Union,  at  once  rebutted  such  inference,  and 
afforded  its  own  exposition  of  the  sense  in  which  the 
phrase  **  parts  beyond  the  seas ''  was  still  to  be  under- 
st<x)d  with  respect  to  Ireland;  and  feeling  ourselves 
bound  to  attend  to  such  exposition,  we  hold  that  the 
proper  interpretation  of  the  statutes  relating  to  the 
Bristol  docks  is,  that  goods  imported  from  Ireland  into 
the  port  of  Bristol  are  <^  goods  imported  from  parts 
beyond  the  seas,"  and,  therefore,  liable  to  the  duty 
claimed :  and  for  these  reasons,  we  give 

Judgment  for  the  Plaintiff. 


KEGXJLA  6ENERALEB.  611 

1836. 

REGULiE  GENERALES. 

1.  Whereas  by  the  statute  4  H.  4*  c,  18.  it  was  en- 
acted, <<  that  all  the  attornies  shall  be  examined  by  the 
jastices,  and  by  their  discretions  their  names  put  on  the 
roll,  and  they  that  be  good  and  virtuous  and  of  good 
fame  shall  be  received,  and  sworn  well  and  truly  to 
serve  in  their  offices:"  And  whereas  by  the  statute 
3  Jac.  1.  c.  ?•  5.  2.  it  was  enacted,  <<that  none  shall  from 
henceforth  be  admitted  attornies  in  any  of  the  King's 
Courts  of  Record,  but  such  as  have  been  brought  up  in 
the  same  Courts,  or  otherwise  well  practised  in  soliciting 
of  causes,  and  have  been  found  by  their  dealings  to  be 
skilful  and  of  honest  disposition,  and  that  none  be  suf- 
fered to  solicit  any  cause  or  causes  in  any  of  the  Courts 
aforesaid,  but  only  such  as  are  known  to  be  men  of  suf- 
ficient and  honest  disposition :"  And  whereas  by  a  rule 
made  in  Michaelmas  Term,  1654,  in  the  Courts  of 
King's  Bench  and  Common  Pleas,  it  was  ordered, 
that  the  Courts  *^  should  once  in  every  year  in  Michael- 
mas Term  nominate  twelve  or  niore  able  and  credible 
practisers  to  continue  for  the  ensuing  year  to  examine 
such  persons  as  should  desire  to  be  admitted  attornies, 
and  appoint  convenient  times  and  places  for  the  exa- 
mination; and  the  persons  desiring  to  be  admitted 
were  first  to  attend  with  their  proofs  of  service,  then 
to  repair  to  tlie  persons  appointed  to  examine,  and 
being  approved,  to  be  presented  to  the  Court,  and 
sworn  :"  And  whereas  by  the  statute  2  G.  2.  c.  23.  s.  2. 
it  was  enacted  that  the  Judges,  or  any  one  or  more  of 
them,  should,  and  they  were  thereby  authorised  and 
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1836.  required,  before  they  should  admit  such  person  to  take 
"""■"  the  oath,  to  examine  and  inquire  by  such  ways  and 
means  as  they  should  think  proper  touching  his  fitness 
and  capacity  to  act  as  an  attorney ;  and  if  such  Judge 
or  Judges  respectively  should  be  thereby  satisfied  that 
such  person  is  duly  qualified  to  be  admitted  to  act  as 
an  attorney,  then,  and  not  otherwise,  the  said  Judge  or 
Judges  of  the  said  Courts  respectively  should,  and  they 
were  thereby  authorized  to  administer  to  such  persons 
the  oath  thereinafter  directed  to  be  taken  by  attomies; 
and  after  such  oath  taken,  to  cause  him  to  be  admitted 
an  attorney  of  such  Court  respectively  :''  And  whereas, 
in  order  to  carry  the  last-mentioned  statute  more  fully 
into  efiect,  it  is  expedient  annually  to  appoint  examiners,  . 
subject  to  the  control  of  the  Judges  in  manner  here- 
inafter mentioned : 

It  is  ordered,  that  the  several  Masters  and  Pro- 
thonotaries  for  the  time  being  of  the  Courts  of  King^s 
Bench,  Common  Pleas,  or  Exchequer  respectively,  to- 
gether with  twelve  attornies  or  solicitors,  be  appointed 
by  a  rule  of  Court  in  Easter  Term  in  every  year  to  be 
examiners  for  one  year;  any  five  of  whom  (one  whereof 
to  be  one  of  the  said  Masters  or  Prothonotaries)  shall 
be  competent  to  conduct  the  examination;  and  that 
from  and  after  the  last  day  of  next  Easier  Term,  sub- 
ject to  such  appeal  as  hereinafter  mentioned,  no  person 
shall  be  admitted  to  be  sworn  an  attorney  of  any  of  the 
Courts,  except  on  production  of  a  certificate  signed  by 
the  major  part  of  such  examiners  actually  present  at  and 
conducting  his  examination,  testifying  his  fitness  and 
capacity  to  act  as  an  attorney,  such  certificate  to  be  in 
force  only  to  the  end  of  the  term  next  following  the 
date  thereof,  unless  such  time  shall  be  specially  ex- 
tended by  the  order  of  a  Judge. 
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8,  It  is  further  ordered,  that  the  examiners  so 
tp  be  appointed  shall  conduct  the  said  examinations 
under  regulations  to  be  first  submitted  to  and  approved 
by  the  Judges. 

S.  And  it  is  further  ordered,  that  in  case  any 
person  shall  be  dissatisfied  with  the  refusal  of  the  exa- 
miners to  grant  such  certificate,  he  shall  be  at  liberty  to 
apply  for  admission  by  petition  in  writing  to  the  Judges, 
to  be  delivered  to  the  clerk  of  the  Lord  Chief  Justice 
of  the  Court  of  King's  Bench,  upon  which  no  fee  or 
gratuity  shall  be  received,  which  application  shall  be 
heard  in  Seijeants'  Inn  hall  by  not  less  than  three  of 
the  Judges. 

4.  And  whereas  the  hall  or  building  of  the  Incorpo- 
rated Law  Society  of  the  United  Kingdom  in  Chancery 
Jjone  will  be  a  fit  and  convenient  place  for  holding  the 
said  examination,  and  the  said  Society  have  consented 
to  allow  the  same  to  be  used  for  that  purpose;  It  is 
FURTHER  ORDERED,  that  Until  further  order  such  exa- 
minations be  there  held  on  such  days,  being  within  the 
last  ten  days  of  every  term,  as  the  said  examiners 
or  any  five  of  them  shall  appoint;  and  that  any  person 
not  previously  admitted  an  attorney  of  any  of  the 
three  Courts,  and  desirous  of  being  admitted,  shall, 
in  addition  to  the  notices  already  required,  give  a  term's 
notice  to  the  said  examiners  of  his  intention  to  apply  for 
examination  by  leaving  the  same  with  the  secretary  of 
the  said  society  at  their  said  hall,  which  notice  shall  also 
state  his  place  or  places  of  residence  or  service  for  the 
last  preceding  twelve  months ;  and  in  case  of  application 
to  be  admitted  on  a  refusal  of  the  certificate,  shall  give 
ten  days'  notice  to  be  served  in  like  manner  of  the  day 
appointed  for  hearing  the  same. 
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1856.  5.  Ahd  it  is  F0rth£r  orderbd,  that  three  days  at 

the  least  before  the  commencement  of  the  term  next 

preceding  that  in  which  any  person  not  before  admitted 
shall  propose  to  be  admitted  an  attorney  of  either  of 
the  Courts,  he  shall  cause  to  be  delivered  at  the  Mas- 
ter's or  Prothonotary's  office,  as  the  case  may  be,  instead 
of  affixing  the  same  on  the  walls  of  the  Courts  as  now 
required,  the  usual  written  notices,  which  shall  state,  in 
addition  to  the  particulars  now  required,  his  place  or 
places  of  abode  or  service  for  the  last  preceding  twelve 
months ;  and  the  Master  or  Prothonotary,  as  the  case 
may  be,  shall  reduce  all  such  notices  as  in  this  rule  first 
mentioned,  into  an  alphabetical  table  or  tables,  under 
convenient  heads,  and  affix  the  same  on  the  first  day  of 
term  in  some  conspicuous  place  within  or  near  to  and 
on  the  outside  of  each  Court. 

6.  And  whereas  it  is  expedient,  that  upon  the  re- 
admission  of  attornies  the  Judges  should  have  further 
means  of  inquiring  as  to  the  circumstances  under  which 
persons  applying  to  be  readmitted  discontinued  to 
practise,  and  as  to  their  conduct  and  employment 
during  the  time  of  such  discontinuance;  It  is  further 
ORDERED,  that  at  the  time  of  giving  the  usual  notice  of 
the  intention  to  apply  for  such  re-admission,  the  party 
shall  cause  to  be  filed  the  affidavit  on  which  he  seeks  to 
be  re-admitted,  with  the  Master  or  Prothonotary,  as  the 
case  may  be,  which  affidavit  shall  contain,  in  addition  to 
the  particulars  now  required,  a  statement  of  bis  place 
or  places  of  abode  during  the  last  preceding  year;  and 
such  person  shall  also  at  the  same  time  cause  to  be  left 
a  copy  of  such  affidavit  with  the  clerk  of  the  Lord 
Chief  Justice  of  the  Court  of  King's  Bench;  and  the 
rule  for  the  readmission  of  such  person  shall  be  drawn 
up  on  reading  such  affidavit,  and  also  an  affidavit  of 
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such  oopy  having  been  left  in  oompliance  with  this        18S6. 


rule. 

(Signed) 

Denman. 

W.  BOLLAND. 

N.  C.  TiNDAL. 

J.  B.  BOSANQUET. 

Abinger. 

£•  H.  Aldersom. 

J.  A.  Park. 

J.  Patteson. 

J.  LiTTLEDALE. 

J.  GURNEY. 

S.  Gaselee. 

J.  Williams. 

J.  Parke. 

J.  T.  Coleridge. 

Whereas  by  the  act  of  the  S  &  4  fV.  4.  c.  42.  5.  43. 
it  is  enacted,  that  none  of  the  several  days  mentioned 
in  the  statute  passed  in  the  sessions  of  parliament 
holden  in  the  5th  and  6th  year  of  the  reign  of  King 
Edward  VI.,  intituled  *<  An  act  for  keeping  holidays 
and  &sting  days,"  shall  be  observed  or  kept  in  the 
courts  of  common  law  or  in  the  several  offices  belonging 
thereto,  except  Sundays^  the  day  of  the  Nativity  of  our 
Lord  and  the  three  following  days,  and  Monday  and 
Tuesdiy  in  Easier  week:  It  is  hereby  ordered, 
that  henceforth,  in  addition  to  the  said  days,  the  fol- 
lowing, and  none  other,  shall  be  observed  or  kept  as 
holidays  in  the  several  offices  belonging  to  the  said 
Courts;  videlicet f  Good  Friday  and  Easter  Eve^  and  such 
of  the  five  days  following,  as  may  not  fall  in  the  time  of 
term,  but  not  otherwise ;  the  birthday  of  our  lord  the 
King,  the  birthday  of  our  lady  the  Queen,  the  day  of 
the  accession  of  our  lord  the  King,  Jfhit  Monday  and 
Whit  Tuesday.    * 

Denman.  W.  Bolland. 

N.  C.  Tindal.        J.  B.  Bosanquet. 

Abinger.  E.  H.  Alderson. 

J.  A.  Park.  J.  Patteson. 

J.  LiTTLEDALE.  J.  GuRNEY. 

S.  Gaselee.  J.  Williams. 

J.  Parke.  J.  T.  Coleridge. 


Mi  M£MO|LANDUM. 


MEMORANDUM. 

In  the  early  part  of  this  term,  the  Right  Honourable 
Sir  Charles  Chriitopher  Pepgfs^  Master  of  the  Rolls,  was 
appointed  to  the  office  of  Lord  High  Chancellor;  and 
cntated  a  peer  by  the  name,  styles  and  title  of  Baton 
CMenhsan^  of  Cottenham^  in  the  county  of  Cambridge. 

At  the  same  time  Henry  Bkkersteth^  Esq.,  one  of  bis 
Majesty's  Counsel,  was  appointed  to  succeed  Sir  C.  C* 
Pefjfi  in  the  office  of  Master  of  the  Rolls ;  and  was 
also  created  a  peer,  by  the  name,  style,  and  tide  of 
Baron  Langdale,  of  Lattgdale^  in  the  county  of  Wesi^, 
mfirland. 


END   OF  HIIJ^RY  TERM. 
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COURT  OF  COMMON  PLEAS, 
OTHER    COURTS. 


€astet  Cemr,  isse. 


Iir  XHK 

SIXTH  TEAR  OF  THE   REIGN  OF  VilhLIAM  IT. 


The  Judges  who  sat  in  Banc  during  this  Term  were,^ 

TiNDAL  C.  J.  BOSANQUET  J. 

Park  J.  Vaughan  J. 


Fenn  v.  Grafton  and  Another.  Jprii  19. 

/^A8£  for  an  injury  to  a  messuage  and  premises  In  the  Proof  that 
possession  of  the  Plaintiff.  Plaintiff  wm 

Plcfly  that  the  Plaintiff  was  not  possessed  of  the  mes-  posfiesaion  of 
suageand  pren^ises,  with  the  appurtenances  in  the  declar-  two  rooms  of 
ation  mentioned,  modo  acjbrmd.  Held*B'  ffi- 

It  appeared  at  the  trial  ^at  the  Plaintiff  had  only  cienttoBatigfy 

the  separate  use  and  occupation  of  the  first  floor,  and  ^!^  allegation 
1.  rii  ii_i_T%/.j  *^»^  Plaintiff 

some  other  parts  of  the  house;  and  that  the  Defendants  ^gg  ^q  p^g. 

had  the  separate  use  and  occupation  of  the  remainder :     session  of  the 

And  a  verdict  havinir  been  found  for  the  Plaintiff,        fnenua^, 
°  '         upon  which 

Defendant 
Bompas  Seijt.,  pursuant  to  leave  reserved  at  the  trial,  ^^  ^"^^ 
moved  to  set  aside  the  verdict,  and  enter  a  nonsuit  in* 

VOL.  II.  s  s 
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1886.  stead,  upon  the  ground  that  this  evidence  negatived  the 
allegation,  that  the  Plaintiff  was  possessed  of  the  mes- 
suage* The  word  messuage  is  commonly  understood 
ISKAmon*  to  imply  an  entire  house  at  least ;  at  all  events,  some- 
thing more  than  a  mere  lodging  consisting  of  two 
rooms.  Such  an  improper  application  of  the  term 
renders  the  declaration  uncertain. 

The  Court  having  taken  time  to  consider, 

TiNDAL  C.  J.  now  said.  The  only  question  in  this 
case  is,  whether  the  issue  raised  by  the  second  plea 
has  been  supported  by  the  evidence,  for  as  to  any  ob- 
jection to  the  declaration,  on  the  ground  of  want  of 
certainty  by  the  improper  use  of  the  word  messuage, 
such  an  objection  affords  the  ground  of  special  demurrer 
only.  Now,  the  issue  raised  was,  ^^  whether  the  Plain- 
tiff was  possessed  of  the  messuage  and  premises  with 
the  appurtenances  in  the  declaration  mentioned,  modo 
ac/ormd. 

It  appeared  upon  the  evidence,  that  tlie  Plaintiff  was 
not  possessed  of  the  whole  messuage^  but  that  he  had  the 
separate  use  and  occupation  of  the  first  floor  and  some 
other  parts  of  the  house,  the  Defendants  having  also 
the  separate  use  and  occupation  of  the  remainder :  and 
the  objection  is,  that  such  evidence  negatives  the  alle- 
gation that  he  was  possessed  of  the  messuage.  But  we 
think,  that  although  the  word  messuage  may,  there  is 
no  necessity  that  it  must^  import  more  than  the  word 
dweUing*house;  with  which  word  it  is  frequently  put  in 
apposition  and  used  synonymously.  The  ordinary  lan- 
guage of  conveyances  is  sufficient  proof  of  this,  in  which 
<*  all  that  messuage  or  dwelling-house''  occurs  as  a  con- 
stant description.  And  if  the  declaration  had  stated  that 
the  Plaintiff  was  lawfully  possessed  of  a  certain  dwelling- 
house,  there  can  be  no  doubt  upon  the  authority  of  Lord 
Coke^  3  Ina.  65.,  and  many  other  authorities,  the  evi^ 
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dence  would  have  supported  the  allegation :  '^  Like-  1836. 
wise,''  he  says,  **  a  chamber  or  room,  be  it  upper  or 
lower,  wherein  any  person  does  inhabit  or  dwell,  is 
damus  mansionalis  in  law."  If  the  word  messuage  is  re* 
ferred  to  in  the  old  book  called  Termes  de  la  Ley,  it  will 
be  found  that  **  a  house  and  a  messuage  differ,  in  that 
a  house  cannot  be  intended  other  than  the  matter  of 
building;  but  a  messuage  shall  be  said,  all  the  mansion 
place^  and  the  curtilage  shall  be  taken  as  parcel  of  the 
messuage;"  shewing  only  that  it  is  more  comprehensive 
where  there  is  any  thing  besides  the  building.  And 
Spdman  in  his  Glossary,  tit«  Messuagium,  after  stating 
that  it  is  properly  a  dwelling*house  with  land,  adds, 
**  transiertur  ad  honestum  quodvis  domicilium  sine 
)raedio:  unde  et  aedes  urbicas  ^messuagia'  nuttcu- 
3amur." 

We  therefore  think  the  word  messuage  is,  in  this  de- 
claration, satisfied  by  the  evidence,  and  that  the  verdict 
ought  not  to  be  disturbed. 

Rule  refused. 


HuMPHERY  and  Another  v.  Mitchell.  AprU  19. 

npHE  Plaintiffi  declared  on  a  bond  for  2000/.  exe-  Endenoe  that 
cuted  by  the  Defendant.  abailirst.. 

The  Defendant  upon  oyer  shewed  that  the  bond  was  henJed  a 
conditioned  for  the  performance  of  covenants  in  an  P^ty  on  a 
indenture  bearing  even  date  with  the  bond,  between  the  ^^  ^^  ^j^^ ' 
Plaintiffs  of  the  one  part,  and  the  Defendant  and  Wil"  bailiff,  bdiig 
liam  Jackson  and  four  others  of  the  other  part,  whereby,  J^^^^ 
after  reciting  that  the  Plaintiffs,  then  sheriffs  ofLondon^  that  appre- 
hension to 
arrest  him  on  a  writ  of  ca.  so..  Held,  sufficient  to  establish  an  issne^  that  tht 
haiUiF  illegally  seised  and  imprisoned  the  party. 
SS  2 
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Bt  the  request  of  the  Defendant  and  others,  and  upon 
their  undertaking  to  indemnify  the  Plaiotifis,  had  ap- 
pointed Jackson  to  be  one  of  the  Piaintiffi'  serjeants-at- 
mace,  the  Defendant  covenanted  with  the  Plaintiffs  that 
Jadkson  should  duly  discharge  his  duties  of  serjeant-at- 
mace ;  (setting  them  forth  in  detail ;)  the  plea  then 
averred  observance  and  performance  of  all  the  covenants 
by  the  Defendant  and  Jackson. 

The  Plaintiffs  replied  that,  on  the  26th  of  November 
18S3,  Robert  Matthem  Casberd^  George  Danielle  and 
Henry  Tripp  sued  out  a  ca.  sa.  directed  to  the  sheriffs 
of  Londonf  and  commanding  them  to  take  George  Shaw 
to  satisfy  a  debt  of  200/. ;  that  the  writ  was  delivered  to 
the  Plaintiffs  to  be  executed,  and  that  they  made  out 
their  warrant  to  William  Jackson  to  take  George  Shaw 
according  to  the  tenor  of  the  writ.  That  William  Jack- 
son afterwards  to  wit,  on  the  3 1st  of  December  in  the 
year  aforesaid,  took  upon  himself  the  execution  of  the 
warrant,  and  acting  in  his  said  office  of  seijeant-at- 
mace  of  the  Plaintiffs,  and,  under  colour  of  the  said 
warrant,  illegally  seized  and  imprisoned  Shaw^  he, 
Shaw^  then  and  at  the  time  of  such  seizurje  beiog  illegally 
imprisoned  by  one  Richard  Jackson^  who  acted  in  aid 
of  said  William  Jacksofi  on  the  occasion,  and  who 
had  previously  seized  and  imprisoned  Shaw  without 
any  sufficient  authority  in  that  behalf;  and  of  which 
illegal  imprisonment  William  Jackson  knowingly  availed 
himself.  That  William  Jackson  having  ao  illegally 
seized  and  imprisoned  Shaw^  he  afterwards,  to  wit, 
on,  &&  conveyed  Sfiaw  to  a  certain  prison,  to  wit. 
White  Cross  Street  prison,  being  a  prison  of  the  Plain- 
tiffs as  such  sheriffs  of  London^  and  there  delivered  him 
to  the  Plaintifi&  as  such  sheriffs,  who  detained  him  in 
custody  there  under  the  supposed  authority  of  the  said 
writ  of  capias  ad  satisfaciendum^  they,  the  Plaintiffs,  being 
wholly  ignorant,  and  without  notice^of  the  illegal  manner 
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in  which  he  had  been  so  seized  and  imprisoned  by 
William  Jackson.  That  afterwards,  to  wit,  on  the 
29th  of  January  18S3,  SAaw^  in  an  action  brought  by 
him  in  the  court  of,  &c.,  impleaded  the  Plaintifis 
and  WiUiam  Jackson  and  Richard  Jackson  for  and  in 
respect  of  the  said  illegal  seizure  and  imprisonment 
of  him  Sum,  and  such  proceedings  were  thereupon 
had  that  they,  the  Plaintiffs,  in  order  to  relieve  them- 
selves from  the  said  action,  and  to  settle  the  same 
necessarily  and  properly,  and  for  the  benefit  and  ad^ 
vantage  as  well  of  the  Defendant  and  the  other  persons 
parties  to  the  said  writing  obligatory  and  the  said  in- 
denture, as  of  themselves,  paid  to  Sham  a  certain  large 
sum  of  money,  to  wit,  the  sum  of  80/.  for  his  damages 
by  reason  of  the  illegal  seizure  and  imprisonment  and 
his  costs  in  the  action;  and  the  Plaintiffs  were  also 
compelled  and  necessarily  became  liable  to  pay  a  certain 
other  large  sum  of  money,  to  wit,  the  sum  of  other  80/.. 
for  their  costs  in  and  about  defending  and  settling  and 
putting  an  end  to  the  said  action ;  of  all  which  premises 
the  Defendant  and  the  said  other  persons  parties  to  the 
writing  obligatory  and  indenture  had  notice,  and  were 
afterwards,  to  wit,  on,  &c.,  requested  by  the  Plaintiflb 
to  save  and  indemnify  them  from  the  said  damages^ 
costs,  charges,  and  expenses  which  they  so  incurred  and 
paid,  and  to  which  they  were  so  put  by  reason  of  the 
illegal  conduct  of  WiUiam  Jackson  as  aforesaid;,  but 
neither  the  Defendant  nor  the  said  other  persons,  nor  any 
other  person  or  persons  whatsoever  on  his  or  their  behalf 
did  or  would  when  so  requested,  or  at  any  other  time 
whatsoever,  so  save  and  indemnify  the  Plaintifis  as  afore- 
said, or  pay  them  the  said  sums  of  80/.  and  80/.,  or  any 
part  thereof,  but  to  do  so  wholly  refused,  and  still  do 
refuse,  contrary  to  the  form  and  effect  of  the  said  in- 
denture, and  also  contrary  to  the  form  and  effect  of  the 
condition  of  the  said  writing  obligatory. 

s  s  S 
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Rejoindery  that  the  said  William  Jackson  did  not  ille- 
gally seize  or  imprison  Sham  in  manner  and  form  as  the 
Flaintifis  had  above  in  their  replication  in  that  behalf 
alleged,  &C. 

At  the  trial  it  appeared  that  JVilliam  Jackson^  having 
the  sheriff's  warrant  for  the  arrest  of  Shaw  under  a 
CO.  sa.i  in  order  to  secure  the  capture,  stationed  his  son, 
Bichard  Jackson^  at  one  door  of  Shaw^a  residence  in  the 
Temple^  while  he  himself  remained  with  the  sheriff's 
warrant  in  his  hand  at  another  door. 

Shaw  having  escaped  from  the  door  at  which  Richard 
Jackson  was  stationed,  was  pursued,  and  shortly  after- 
wards arrested  in  Fleet  Street  by  Richard  Jackson^  who, 
not  having  any  warrant  to  produce,  gave  Shaw  in 
charge  of  a  policeman  under  pretence  of  an  accusation 
of  felony. 

Shaw  was  thereupon  taken  in  custody  to  a  police  station 
and  the  charge  entered  in  the  books.  Richard  Jackson 
went  to  his  father,  who,  upon  hearing  of  the  capture, 
placed  the  warrant  in  his  son's  hand,  and  returning 
with  him  to  the  police  station,  enforced  the  arrest,  and 
conducted  Shaw  to  White  Cross  Street  prison,  whence^ 
after  a  detention  of  some  days,  he  was  dischargd  by 
order  of  a  judge. 

The  proceedings  in  the  action  by  Shaw  against  the 
Plaintiffs  concluded  the  case. 

A  verdict  having  been  found  for  the  Plaintifis, 


Atcherley  Seijt.  moved  for  a  new  trial,  on  the  ground 
that  this  evidence  did  not  substantiate  the  issue,  that 
Williatn  Jackson  had  illegally  seized  or  imprisoned  ShaWi 
or  knowingly  had  taken  advantage  of  an  illegal  seizure 
by  his  son. 

It  is  not  necessary  that  the  caption  should  be  made 
by  or  even  in  the  presence  of,  the  person  named  in  the 
warrant :  it  is  sufficient  if  it  be  made  by  a  person  acting 
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btm&JSde  in  aid  of  the  party  who  has  the  warrant  In  18S6. 
Wilson  V.  Garjf  {a)  H6U  C.  J.  doubted  whether  an  arrest 
under  circumstances  like  the  present  were  good ;  but  in 
Blatch  V.  Archer  {b)  TuotA  Mansfield  said,  ^  Several  ob- 
jections have  been  made;  first,  that  the  arrest  was  not 
by  the  sheriff's  officer  himself^  for  that  the  fiaither  was 
the  officer,  and  the  son  the  hand  that  arrested.  That 
the  officer  must  be  the  atdhority  to  arrest,  is  certain ; 
but  he  need  not  be  the  hand  that  arrests,  nor  in  the 
presence  of  the  person  arrested,  nor  actually  in  sight ; 
nor  is  any  exact  distance  prescribed.''  Astofi  J.  ^  It  is 
not  necessary  that  the  bailiff  should  be  actually  in  sight, 
bat  he  must  be  so  near  as  to  be  near  at  hand,  and 
acting  in  the  arrest."  And  Ashhurst  J.  said,  *^  I  am  of 
the  same  opinion.  The  jury  have  found  that  the  officer 
was  so  near  as  to  be  acting  in  the  arrest,  which  is  suffi- 
cient: he  not  being  actually  in  sight"  hnA  Fenton^s^ 
case  (c)  is  to  the  same  effect  The  illegal  conduct  of 
the  son  does  not  render  illegal  the  detainer  by  fViUiam 
Jackson^  who  was  armed  with  a  proper  authority. 
iTindal  C.  J.  That  question  has  been  decided  in 
9  Bingh.  SSSJ]  A  continuing  authority  is  not  annulled 
because  a  party  acting  in  aid  of  it  conducts  himself 
indiscreetly :  if  so^  every  untruth  told  in  order  to  effect 
a  caption  might  render  it  void. 

At  all  events  there  is  no  evidence  that  WUUam  Jaehon 
knew  his  son  had  acted  illegally. 

TiNDAL  C.  J.  The  only  question  is,  whether  the 
issue  has  been  made  out  by  the  evidence.  The  issue  is, 
that  William  Jackson  illegally  seized  and  imprisoned  a 
party  he  was  authorised  to  arrest  under  a  ca.  sa.  The  evi-* 
dence  shews  that  Shaw  having  been  arrested  by  the  son 

(a)  6Mod.m.  (c)  Lqft.524f. 

lb)  Cawp.6&. 
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of  WUUam  Jackson^  on  a  charge  of  felony,  WiUiam  Jack* 
son  comes  to  the  station-house,  finds  him  in  custody, 
and  the  charge  entered  on  the  books.  The  question  is, 
whether  Shcm  was  there  in  legal  custody.  If  the  son 
had  called  on  the  policeman  to  assist  the  civil  process, 
and  the  policeman  had  upon  that  arrested  Siaa^  the 
custody  might  have  been  legal :  but  he  abandoned  that 
right;  made  a  false  charge  of  felony;  and  called  on  the 
policeman  to  act  on  that  charge.  And  there  can  be  no 
reason  to  doubt  that  WiUiam  Jackson  knew  how  matters 
stood:  he  knew  that  Shaw  had  been  arrested  without 
warrant,  and  he  found  him  in  custody  upon  a  criminal 
charge  made  by  his  son.  The  jury,  therefore,  were 
right  in  finding  the  custody  illegal,  and  illegal  within  the 
knowledge  of  WiUiam  Jackson. 

pARk  J.  Having  already  given  an  opinion  on  this 
arrest  in  a  former  case  (a),  I  shall  give  none  on  the 
present  occasion. 

Vaughan  J.  I  should  have  esteemed  the  caption  by 
the  son  legal  had  he  adhered  to  his  lawful  authori^, 
and  stated  that  he  was  acting  in  aid  of  his  fiither :  but 
when  he  abandons  that  authority,  and  makes  the  charge 
of  felony,  the  detention  becomes  illegal. 

BosAKQUET  J.  It  appears  to  me  that  the  son  aban- 
doned any  legal  authority  he  might  have  had  under  the 
warrant  Instead  of  abiding  by  that,  he  makes  a  charge 
of  felony,  which  he  knew  to  be  false.  That  furnishes 
quite  sufficient  ground  for  the  finding  of  the  jury. 

Rule  discharged. 


(a)  9Biwfh.566. 
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MeGOS  v.  BinNS.  April  21. 

A    CAPIAS  was  sued  out  against  the  Defendant  in  The  Court 

September  1835,  but  was  not  placed  in  the  bands  will  not  com- 
of  the  sheriff.     On  the  20th  of  October  the  Defendant  ^  ^r^^ 
obtained  a  summons  to  stay  proceedings  on  payment  of  to  bis  dient 
debt  and  costs,  but  he  was  slow  in  complying  with  the  ^^'^p^^^i- 
condition,  and  it  did  not  come  to  the  knowledge  of  the  cuned,  unlew 
Plaintiff's  attorney  that  the  costs  were  paid,  till  Saturday  he  has  been 
the  3 1st  o[  October.   The  Plaintiff's  attorney  had  placed  5^Ug^^ 
the  writ  of  capias  in  the  hands  of  the  sheriff  of  Hamp- 
shire  before  the  20th  of  October^  and  on  the  20th  wrote 
to  apprize  the  sheriff  that  the  Defendant  had  obtained 
a  summons  to  stay  proceedings  on   payment  of  debt 
and  costs :  the  Defendant,  however,  was  arrested  an  the 
4th  of  November ;  whereupon  the  costs  of  the  arrest, 
92.  6s.  Sd.  were,  under  a  judge's  order,  paid  by  the 
Plaintiff's  attorney  to  the  Defendant;  and  the  Plain- 
tiff obtained  a  rule,  calling  on  his  attorney  to  shew  cause 
why  he  should  not  refund  to  the  Plaintiff,  the  costs 
so  paid  to  the  Defendant. 

Kelly  shewed  cause.  The  Plaintiff's  attorney  had 
not  time  for  preventing  the  arrest  between  the  3 1st  of 
October  when  the  costs  were  paid,  and  the  4*th  of 
November  when  the  arrest  took  place*  No  action  for 
a  malicious  arrest  would  lie  under  such  circumstances. 
Page  V.  fViple  (a),  Scheibel  v.  Fairbum  (A),  Gibson  v. 
Chaters  (c),  Silversides  v.  Bowley  {d) ;  and,  if  the  De- 
fendant had  no  right  to  impugn  the  conduct  of  the 
Plaintiff's  attorney,  neither  has  the  Plaintiff. 

BompaSi  in  support  of  the  rule,  contended  that  the 
attorney  had  been  guilty  of  negligence  in  not  counter- 


3  East,  314.  (c)  2B.^P.  129. 

B.  4*  P.  388.  (d)  1  B.  Moore,  92. 


(a)  3 
(6)  1 


696  EA8T£R  TERM, 

1886.  manding  the  writ  of  aqnas  between  the  31st  of  Odcber 
and  the  4th  of  November^  and  that,  therefore,  he  ought 
to  make  good  the  loss  incurred  by  the  Plaintiff. 

Tim  DAL  C.  J.  The  only  point  on  which  the  case 
rests  is,  that  the  Plaintiff  has  applied  to  us  to  compel 
his  attorney  to  refixnd  91.  6s.  6d.  which  he  paid  to  the 
Defendant  under  a  Judge's  order. 

In  order  to  accede  to  the  Plaintiff's  request  upon  this 
summary  application,  the  Court  should,  at  least,  see 
clearly  that  there  has  been  gross  negligence  in  the  trans- 
action; for,  upon  that  point,  the  attorney,  if  sued,  would 
have  a  right  to  go  to  a  jury :  and  we  think  that  no  such 
negligence  has  been  shewn  as  to  justify  our  interference. 

The  writ  was  issued  in  September^  and  a  considerable 
interval  elapsed  before  the  Defendant  took  out  a  sum- 
mons to  stay  proceedings  on  payment  of  debt  and  costs. 
It  was  not  till  the  20th  of  October  that  the  summons  was 
taken  out;  and  proceedings  are  not  stayed  on  the  issuing 
the  order,  but  on  its  being  complied  with.  Is  there, 
after  that,  any  such  negligence  as  would  subject  the 
attorney  to  an  action  at  the  suit  of  his  client  ?  He  couM 
not  obtain  his  costs,  and  never  knew  they  were  paid  till 
the  31st  of  October.  In  the  interim  the  writ  had  been 
placed  in  the  hands  of  the  sheriff:  the  attorney  was  not 
bound  to  stay  the  hands  of  the  sheriff  on  the  mere  issuing 
of  the  Defendant's  summons  to  stay  proceedings ;  the  1st 
of  November  falling  on  a  Sunday^  he  could  not  despatch  a 
letter  by  the  post  till  the  2d ;  and  the  arrest  took  place 
on  the  4th.  I  think  there  was  not  such  negligence  as 
to  authorise  us  to  proceed  summarily,  nor  am  I  sure 
that  the  Plaintiff  would  succeed  in  an  action.  After 
receiving  the  order  to  stay  proceedings,  the  Plaintiff 
and  his  attorney  did  nothing. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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Green  v.  Cobden.  ^p^  **• 

TJ/'ILLIAM  KILWICK,    the  vicar  of  Westboume^  Where  the  in. 
in  Sussex,  charged  his  glebe  with  the  payment  of  ^^*^* 
two  annuities,  which  becoming  in  arrear,  the  Defendant,  not  be  founds 
assignee  of  the  annuities,  entered  into  possession  under  "ervioe  of  a 
the  annuity  deed,  and  in  1829  demised  the  land  to  the  ^^J^it  ^ 
Plaintifl^  who  paid  rent  to  the  Defendant  as  his  land-  the  parsonage 
lord  up  to  Michaelmas  1831,  but  for  that  which  became  ^^.'  " 
due  at  Michaelmas  1832  a  distress  was  made  by  the  De-  notwithstand^ 
fendant    Before  the  distress,  George  Augtislus  How  had  ^^g  ^«  ^Q- 
been  licensed  to  perform  the  office  of  stipendiary  curate  ^^  habitually 
of  the  parish  by  the  Bishop  of  Chichester,  whO|  by  the  reside  in  it. 
licence,  had  assigned  to  him  the  yearly  stipend  of  75/., 
payable  quarterly,  with  the  surplice  fees;  and  the  stipend 
being  in  arrear  on  the  20th  of  January  1832,  a  moni- 
tion, and  on  the  10th  of  March  1832,  a  writ  of  seques- 
tration, had  been  issued  by  the  bishop;  and,  under  the 
sequestration,    G.  A.  Hcno  had   demanded   from  the 
Plaintiff,  and  the  Plaintiff  had  paid  to  G.  A.  Ham  as 
sequestrator,  but  without  the  assent  or  authority  of  the 
Defendant,  the  rent  due  at  Michaelmas  1832. 

The  service  of  the  monition,  upon  which  issue  was 
taken  in  an  action  of  replevin  brought  by  the  Plaintiff 
upon  the  Defendant's  distress,  was  proved  as  follows :  — 
Thomas  Baker  was  clerk  of  the  parish  of  Bosham,  and 
lived  in  the  parish.  The  last  time  he  saw  Mr.  Kilwick, 
the  vicar,  at  the  vicarage-house,  was  at  Michaelmas 
1831 ;  but  he  had  been  absent  before  that.  That  was 
the  house  where  he  resided  when  he  came  to  the  parish. 
His  daughter  lived  with  him  in  the  vicarage-house  before 
he  went  away;  after  he  went,  she  lived  in  lodgings 
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18S6.  about  100  yards  from  the  vicarage-house  when  a  copy 
of  the  monition  was  served;  and  she  lived  in  the 
vicarage-house  at  the  time  of  the  trial  of  the  cause. 
Mr.  Kilvoick  never  kept  a  servant :  his  daughter  was  his 
servant;  a  servant  girl  used  to  wait  on  her.  About  a 
week  before  the  copy  of  the  monition  was  served,  Mr. 
How^  who  had  been  some  years  curate  of  the  parish^ 
directed  Baker  to  make  inquiries  of  Miss  Kilwici  where 
her  father  wA.  Baker  did  so,  but  could  get  no  infor- 
mation from  her,  and  he,  Baker^  did  not  know  where 
Mr.  Kilwick  was.  About]a  week  after  that,  Baker  was 
directed  by  Mr.  Htm  to  serve  a  copy  of  the  monition, 
and  to  lay  it  in  the  vicarage-house.  He  took  it  accord- 
ingly to  the  vicarage-house  on  the  31st  of  January 
1882,  and  laid  it  on  the  mantel-shelf  in  the  front  par- 
lour, which  was  the  room  that  Mr.  Kilwick  generally 
frequented  when  he  was  in  the  parish.  He  put  it 
there  that  Mr.  Kilwick  or  his  daughter  might  see  it  if 
they  came.  The  front  door  of  the  house  was  open, 
and  nobody  let  Baker  in;  he  could  not  say  whether 
there  were  any  chairs  or  table  in  the  room.  A  fisher- 
roan's  family  were  in  the  house,  and  they  occupied  the 
back  parlour.  Baker  did  not  go  again  to  see  if  the 
monition  had  been  taken  by  anybody. 

The  sequestration  was  read  in  the  church,  and  stuck 
up  at  the  church  door  on  the  10th  of  April  1882. 

The  only  question  at  the  trial  was,  whether  the 
monition  had  been  duly  served  on  William  Kilwick  f 
and  at  the  summer  assises  1884;  a  verdict  was  found  for 
the  avowant,  subject  to  the  opinion  of  the  Court  on  a 
special  case  upon  that  point. 

By  the  statute  57  G.  8.  c.  99.  ss.  74,  75.,  it  is  enacted, 
that  *^  in  every  case  in  which  jurisdiction  is  given  to  the 
bishop  of  the  diocese,  or  to  any  archbishop  under  the 
provisions  of  this  act,  and  for  the  purposes  thereof^  and 
the  enforcing  the  due  execution  of  the  provisions  thereof^ 
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ftll  other  and  concurrent  jurisdiction  in  respect  thereof  1836^ 
shall  wholly  cease,  and  no  other  jurisdiction  in  relation 
to  the  provisions  of  this  act  shall  be  used,  exercised,  or 
enforced,  save  and  except  such  jurisdiction  of  the  bishop 
and  archbishop,  under  this  act ;  any  thing  in  any  act  or 
acts  of  parliament,  or  law  or  laws,  or  usage  or  custom  to 
the  contrary  notwithstanding." — "  And  that  in  all  cases  • 
where  proceedings  under  this  act  are  directed  by  moni- 
tion and  sequestration,  such  monition  shall  issue  under 
the  hand  and  seal  of  the  bishop,  and  being  duly  served, 
shall  be  returned,  with  a  certificate  of  service,  into  the 
registry  of  the  Consistorial  Court  of  such  bishop ;  and 
thereupon  it  shall  be  competent  for  the  party  monished 
to  shew  cause  by  affidavit  or  otherwise,  as  the  case  may 
require,  against  the  sequestration  issuing;  and  unless 
sufficient  cause  be  shewn  to  the  contrary,  the  sequestra- 
tion shall  issue  under  the  seal  of  the  said  Consistorial 
Court,  and  in  such  form  as  is  commonly  used  in  that 
behalf."     And 

By  section  26.  it  is  enacted,  '^  that  in  every  case  in 
which  it  shall  appear  to  any  such  bishop  as  aforesaid, 
that  any  spiritual  person,  having  or  holding  any  benefice^ 
and  not  being  licensed  according  to  this  act  to  be  absent 
therefrom,  nor  having  any  lawful  cause  of  absence  from 
the  same,  does  not  sufficiently  reside  on  the  same  respec- 
tively,  it  shall  be  lawful  for  such  bishop  to  issue,  or  cause 
to  be  issued,  a  monition  to  such  spiritual  person  forth- 
with to  proceed  to  and  reside  thereon,  and  perform  the 
duties  thereof;  and  to  make  a  return  to  such  monition 
within  a  certain  number  of  days  after  the  issuing  thereof^ 
so  as  tijat  in  every  such  case  there  shall  be  thirty  days 
between  the  time  of  delivering  such  monition  to  such 
spiritual  person, — or  leaving  the  same  at  his  then  usual 
or  last  place  of  abode,  or  if  not  there  to  be  found,  with 
the  officiating  minister  or  one  of  the  churchwardens, 
and  also  a  copy  thereof  at  the  house  of  residence  (if  any 
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18S6.  such  there  be)  belonging  to  such  benefice,  to  which  any 
such  spiritual  person  shall  be  required  by  such  monition 
to  proceed  and  reside  thereon, — and  the  time  specified  in 
such  monition  for  the  return  thereto;  and  a  copy  of 
every  such  monition  shall  immediately  on  the  issuing 
thereof  be  filed  in  the  registry  of  such  bishop's  court, 
and  shall  be  open  for  inspection  on  the  payment  of  3s. 
and  no  more ;  and  the  spiritual  person  to  whom  any 
such  monition  shall  be  sent  under  this  act,  shall  within 
the  time  specified  for  that  purpose,  make  a  return  thereto 
into  such  registry,  to  be  there  filed.'*    . 

W.  H.  Watson  for  the  Plaintifi;  and  PlaH  for  the  De- 
fendant, went  at  some  length  into  the  practice  of  serving 
monitions  under  the  ecclesiastical  law,  and  the  principles 
which  relate  to  notice  of  judical  proceedings  at  common 
law :  but  upon  these  heads  of  argument  the  Court  pro- 
nounced no  opinion,  confining  themselves  to  the  ex- 
position of  the  statute  57  G.  3.  c.  99.;  with  reference  to 
which  it  was  contended  on  the  part  of  the  Plaintifi^,  that 
the  monition  had  been  served  in  the  manner  prescribed 
by  sect.  26.  of  the  statute ;  and  on  the  part  of  the  De- 
fendant, that  the  house  where  the  monition  was  left  was 
neither  Kilxvicl^s  last  place  of  abode,  nor  the  bouse  of  v 
residence  belonging  to  the  benefice. 

Tjndal  C.  J.  This  question  comes  before  us  on  a 
precise  issue, — to  the  decision  of  which  the  facts  set  out 
on  the  case  are  to  guide  us,— > whether  the  monition  has 
been  duly  served  on  Mr.  Kilwick. 

Upon  that  point  we  may  arrive  at  a  proper  judgment 
without  entering  into  many  of  the  arguments  which  have 
been  urged  on  the  present  occasion ;  for,  on  looking  at 
the  act  of  parliament  57  G.  3.  r.  99.,  we  are  enabled  to 
say  that  there  has  been  a  due  service  of  this  monition. 
By  sect  75.  it  is  enacted,  ^  that  in  all  cases  where  pro- 


6  WILL.  IV.  651 

ceedings  under  this  act  are  directed  by  monition  and        1886. 
sequestration,  such  monition  shall  issue  under  the  hand 
and  seal  of  the  bishop,  and  being  duly  served  shall  be 
returned,  with  a  certificate  of  service,  into  the  registry 
of  the  Consistorial  Court  of  such  bishop ;  and,  thereupon 
it  shall  be  competent  for  the  party  monished  to  shew 
causey  by  affidavit  or  otherwise,  as  the  case  may  require, 
against  the  sequestration  issuing;  and  unless  sufficient 
cause  be  shewn  to  the  contrary,  the  sequestration  shall 
issue  under  the  seal  of  the  said  Consistorial  Court,  and 
in  such  form  as  is  commonly  used  in  that  behalf.''    It 
is,  therefore,  a  condition  precedent  to  sequestration  that 
the  monition  be  served.     But  on  looking  at  the  twehty- 
«izth  section  we  see,  tliat  for  the  purpose  of  enforcing 
residence,  the  statute  condescends  on  a  particular  mode 
of  service,  and  directs  the  spiritual  person  served  to 
make  a  return  into  the  registry  of  the  bishop's  court ; 
and  when  the  seventy*fifth  section  directs  that  in  aU 
cases  where  proceedings  under  that  act  are  directed  by  mo- 
nition and  sequestration,  such  monition  being  duly  served 
shall  be  returned  into  the  registry  of  the  Court,  it  seems 
to  refer  to  the  twenty-sixth  section ;  and  I  see  no  reason 
why  we  should  not  consider  the  mode  of  service  made 
applicable  by  that  section  to  cases  of  non-residence  to 
be  the  mode  of  service  generally  intended.     Now  the 
twenty-sixth  section  enacts,  **  that  in  every  case  in  which 
it  shall  appear  to  any  such  bishop  as  aforesaid,  that  any 
spiritual  person,  having  or  holding  any  benefice,  and 
not  being  licensed  according  to  this  act  to  be  absent 
therefrom,  nor  having  any  lawful  cause  of  absence  from 
the  same,  does  not  sufficiently  reside  on  the  same  re- 
spectively, it  shall  be  lawful  for  such  bishop  to  issue  or 
cause  to  be  issued  a  monition  to  such  spiritual  person 
forthwith  to  proceed  and  reside  thereon,  and  perform 
the  duties  thereof;  and  to  make  a  return  to  such  monition 
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18S6.  within  a  certain  number  of  days  after  the  issuing  thereof, 
so  as  that  in  every  such  case  there  shall  be  thirty  days 
between  the  time  of  delivering  such  monition  to  such 
Csasnr.  spiritual  person,  or  leaving  the  same  at  his  then  usual 
or  last  place  of  abodei  or,  if  not  there  to  be  found,  with 
the  o£Sciating  minister,  or  one  of  the  churchwardens, 
and  also  a  copy  thereof  at  the  house  of  residence  (if  any 
such  there  be)  belonging  to  such  benefice.", 

Three  distinct  modes,  therefore,  are  pointed  out  in 
which  the  monition  may  be  served :  by  actual  delivery 
to  the  party ;  by  leaving  it  at  his  place  of  abode ;  or  by 
leaving  it  with  the  officiating  minister,  and  a  copy  at 
the  house  of  residence  belonging  to  the  benefice. 

There  was  no  personal  delivery  here ;  and  it  would 
be  difficult  to  say  that  the  vicarage  of  Westboume  was 
then  the  last  or  usual  place  of  the  incumbent's  abode. 
However,  I  am  not  quite  prepared  to  say,  if  it  stood  on 
that  alone,  that  the  vicarage  was  not  under  the  circum- 
stances of  the  case  the  last  usual  place  of  the  incumbent's 
abode.  But  on  the  third  species  of  service  there  can 
be  no  doubt ;  for  the  evidence  is,  that  the  clerk  made 
inquiries  of  the  daughter  to  no  purpose.  He  might, 
therefore,  be  fairly  driven  to  the  house  of  residence 
belonging  to  the  benefice.  Accordingly  one  copy  of  the 
monition  was  delivered  by  tlie  curate  to  the  clerk  and 
left  by  the  clerk  on  the  mantelpiece  of  the  parlour  of 
the  vicarage. 

The  evidence  clearly  shews  there  is  a  vicarage,  in 
which  the  incumbent  lives  when  he  is  in  the  parish; 
his  daughter  did  live  there  at  the  time  of  the  trial; 
and  the  house  was  not  abandoned.  Why  then  are 
we  to  say  that  it  was  not  the  house  of  residence 
belonging  to  the  benefice?^  It  seems  to  the  Court 
that  the  service  contemplated  by  the  statute  has  been 
eomplied  with,  and  that  our  judgment  must  be  for  the 
Plaintiffi 
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Park  J.  I  am  of  the  same  opinion.  I  see  no  re^  M9& 
son  why,  when  a  clergyman  leaves  the  place  where  be 
ought  to  reside,  it  is  not  still  to  be  atyled  his  place  of 
abode;  and  nothing  appearing  to  die  contrary,  it  most 
be  taken,  in  this  case,  to  have  been  the  usnal  place  of 
bis  abode  from  1827  to  1831.  Then,  it  appears  there 
are  still  persons  residing  in  the  house;  the  daughter 
refuses  to  state  where  her  father  is  to  be  found ;  and 
the  officiating  minister,  who  is  the  sequestrator,  and 
has  the  original  monition,  delivers  a  copy  to  the  clerk, 
who  serves  it  at  the  vicarage  house;  so  that  the 
monition  has  been  in  the  hands  of  the  officiating  mi- 
nister, and  he  has  left  it,  if  not  at  the  last  place  of 
abode^  at  the  residence  of  the  benefice,  as  the  statute 
requires. 

Vaughan  J.  Personal  service  was  impossible;  but 
there  has  been  as  near  a  compliance  with  the  other 
directions  of  the  act  as  the  circumstances  of  the  case 
admitted. 

BosAMQUET  J.  Under  the  circumstances  of  the  case, 
I  think  the  monition  was  duly  served,  pursuant  to  the 
terms  of  the  seventy-fifth  section  of  the  act. 

The  seventy-fifth  section  provides,  ^*  that  in  all  cases 
where  proceedings  under  this  act  are  directed  by  moni- 
tion and  sequestration,  such  monition  shall  issue  under 
the  hand  and  seal  of  the  bishop,  and,  being  duly  served, 
shall  be  returned,  with  a  certificate  of  service,  into  the 
registry  of  the  C!onsistorial  Court  of  such  bishop ;  and 
thereupon  it  shall  be  competent  for  the  party  monished 
to  shew  cause,  by  affidavit  or  otherwise,  as  the  case  may 
require,  i^inst  the  sequestration  issuing;  and  unless 
sufficient  cause  be  shewn  to  the  contrary,  the  sequestra- 
tion shall  issue  under  the  seal  of  the  said  Consistorial 
Court,  and  in  such  form  as^  is  commonly  used  in  that 
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behalf: "  and  no  expIaDation  being  given  by  the  act  av 
to  the  meaning  of  the  words  duly  served^  the  Court  may 
call  in  aid  the  twenty-sixth  section,  which  specifies 
three  modes  of  service.  Here,  persona]  service  could 
not  be  attained.  I  think  the  vicarage  might  be  con- 
sidered as  the  place  of  the  incumbent's  abode;  but,  as 
he  was  not  found  there,  the  monition  was  properly  placed 
in  the  hands  of  the  officiating  minister,  and  a  copy  left  at 

the  vicarage  by  the  clerk. 

Judgment  for  Plaintiff. 


i4pn/22. 


Shackell  t;.  Rosier. 


In  consider- 
ation that 
Plaintiff  had 
published  a 
libel  at  De- 
fendant's 
request^  and 
had  at  the 
like  request 
consented  to 
defend  an 
action  brought 
against  Plain- 
tiff for  such 
publication^ 
Defendant 
promised  to 
indemnify 
Plaintiff  from 
the  costs  of 
the  action : 

Held,  that 
the  promise 
was  void. 


itA^,i:fQ. 


^HE  declaration  stated,  that  before  and  at  the 
time  of  the  making  of  the  promise  and  undertak- 
ing of  the  Defendant  as  therein-after  mentioned,  the 
Plaintif!^  and  Thomas  Arrammith^  since  deceased,  were 
the  proprietors  and  publishers  of  a  certain  news- 
paper, called  the  John  BtM^  and,  being  such,  they,  at 
the  solicitation  and  request  of  the  Defendant,  had 
theretofore,  to  wit,  on  the  27th  of  January  18SS, 
published  in  the  said  newspaper  a  certain  statement 
and  paragraph  as  follows;  that  is  to  say,  —  <^ Verily, 
the  Whigs  select  choice  subjects  for  the  exercise  of 
His  Majesty's  grace.  A  few  weeks  since,  the  town 
wns  astonished  at  the  respite  from  death  of  two  men 
who  had  been  found  guilty  of  a  murder  under  cir- 
cumstances of  peculiar  atrocity :  it  was  then  suggested 
that  the  respite  was  granted  to  court  the  favour  of  the 
mobocracy  of  Lambethj  as  Lord  PalmersUm  had  then 
some  intention  of  standing  for  that  borough.  In  the 
Times  oi RHdayxs  the  following,  from  a  correspondent: 
I 
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—  <  Mr.  Chalmersj  who  was  convicted  of  forgery  at  the  18S6. 
sessions  of  May  last  at  the  Old  Bailey^  has  received 
His  Majesty's  gracious  pardon.  The  case  was  reserved 
by  the  Court  over  several  sessions  for  the  opinion  of  the 
judges  on  various  points  of  law,  which  were  ultimately 
decided  against  him,  and  he  was  at  length  sentenced  to 
be  transported  for  life.  Sentence  having  been  passed, 
the  case  became  fit  to  be  recognised  by  the  Secretary 
of  State  on  the  merits;  and  the  result  of  the  investiga- 
tion is,  that  Mr.  Chalmers  has  received  a  pardon  under 
the  great  seal,  discharging  him  from  all  the  conse- 
quences of  the  verdict,  and  restoring  him  to  the  enjoy- 
ment of  all  his  civil  rights  and  privileges,  the  same  as 
if  the  conviction  had  not  taken  place.'  —  In  the  former 
case,  the  murderers  were  men  of  such  notorious  bad 
character,  that  the  officers,  when  they  heard  of  the 
deed,'  immediately  proceeded  to  take  them  up  on  sus- 
picion. In  this  case  we  know  that  the  crime  of  forgery 
was  not  new  to  Mr.  Free-pardon  Patrick  Chalmers ;  and 
we  think  we  can  offer  some  reason  for  this  act  of  Whig- 
liberal  mercy.  Mr.  F.  P.  P.  C.  was,  for  some  time 
previous  to  his  incarceration  on  this  charge,  an  eminent 
mob-leader  in  a  small  way.  He  called  a  public  meeting 
in  Smtthfield;  he  headed  a  deputation  to  the  Lord 
Mayor  to  call  a  meeting  of  the  livery  to  petition  for  the 
abolition  of  the  punishment  of  death  for  forgery;  he 
ofteta  took  the  chair  at  the  Rotunda ;  and  be  is,  or  was^ 
the  intimate  friend  of  that  much-persecuted  and  re- 
spected publisher  of  treason,  Hetherington.  These  are 
surely  convincing  reasons  that  Mr.  Patrick  Chalmers  is 
a  fit  subject  for  the  mercy  of  the  sovereign :  but  if  these 
should  fail  to  convince,  we  have  one  still  which  must 
be  unanswerable  —  the  Political  Union  met  within  these 
few  weeks  to  petition  for  this  man's  pardon,  and  he  is 
pardoned  accordingly."  —  That,  at  the  time  of  the  De- 
fendant's making  the  said  solicitation  and  request,  the 
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18S6.  Defendant  represented  to  the  Plaintiff  and  the  said 
T.  Arrctwsmithj  since  deceased^  that  the  contents  of  the 
said  statement  and  paragraph  were  correct  and  troei 

Rosier.  and  the  Plaintiff  and  the  said  T.  Arraamnih^  confiding 
in  the  truth  of  the  Defendant's  representation,  and  not 
knowing  that  the  same  was  false,  or  that  the  said  state* 
ment  and  paragraph  were  in  its  contents  incorrect  or 
untrue,  or  that  the  same  was  libellous,  did  accordingly, 
on  the  said  27th  of  January  1833,  publish  the  said 
statement  and  paragraph  in  the  said  newspaper.  That 
afterwards,  and  before  the  making  of  the  promise  and 
undertaking  of  the  Defendant,  as  heretofore  menticned, 
one  Peter  Charles  Chalmers^  being  the  said  person  named 
Chalmers  in  the  said  statement  and  paragraph,  to  wlc^ 
on  the  25th  of  May  1833,  commenced  an  action  on  the 
case  at  his  suit,  against  Edward  ShackeU^  theh  (hfe 
printer  and  publisher  of  the  said  newspaper,  WiUiam 
Shackelt  the  now  Plaintifl^  and  the  said  Thorms  Arra^- 
smithy  since  deceased,  in  the  Court  of  Common  Pleas, 
for  the  said  publication  of  the  said  statement  and  pars- 
graph,  asserting  and  alleging  that  the  same  was  a  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  con- 
cerning the  said  Pder  Charles  Chalmers;  and  that  be 
had  sustained  damages  to  a  large  amount  thereby;  and 
which  said  action,  at  the  time  of  the  making  of  the  pro- 
mise and  undertaking  of  the  Defendant  as  hereinafter 
mentioned,  was  depending  in  the  said  Court,  and  the 
Defendant  had  notice  of  the  premises ;  and  thereupon 
heretofore,  to  wit,  on  the  6th  oi  June  18S3,  in  considera- 
tion of  the  premises,  and  that  the  said  Edward  Shackeli, 
the  said  William  Shackeli  the  now  Plaintiff,  and  the  said 
Thomas  Arrawsmithj  would  defend  the  said  action,  be, 
the  Defendant,  undertook,  and  then  faithfully  promised 
the  Plaintiff,  and  the  said  Thomas  Afrawsmithf  to  save 
harmless  and  indemnify  them  from,  and  reimburse  them, 
all  payments,  damages,  costs,  charges,  and  expense^} 


6  WILL.  IV.  e^7 


wkich  they  should  or  might  incurs  bear,  pay,  su$taiii|        1836. 
or  be  liable  fori  for  or  by  reason  of  their  so  as  aforesaid 
publishing  the  said  statement  and  paragraph,   and  of 
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their  defending  the  said  action.  The  Plaintiff  then  Rosier. 
averred,  that  he  and  the  said  Tlumas  Arrowsmith^  con- 
fiding in  the  said  promise  and  undertaking  of  the 
Defendant,  did  afterwards,  to  wit,  on,  etc.,  accordingly 
defend  the  said  action,  and  the  same  was  so  defended. 
And  the  Plaintiff  averred,  that  afterwards,  to  wit,  on  the 
4th  of  July  ISS^,  certain  issues  before  then  joined  in  the 
said  action  between  the  parties  thereto  came  on  to  be, 
and  were,  in  due  form  of  law,  tried  at  the  sittings  at  Nisi 
Prim  of  the  said  Court,  after  Trinity  term,  1834,  held 
at  Guildhall^  in  and  for  the  City  of  Lofidon^  before  Sir 
Nicholas  Conyngham  TindaU  Knight,  His  Majesty's 
Chief  Justice  of  the  Bench  at  Westminster^  by  and  be- 
fore a  jury  in  that  behalf  chosen  and  sworn  between  the 
said  parties ;  and  the  said  jury  then  found  a  verdict  m 
the  said  action  upon  the  said  issues  for  the  said  P.  C 
Chalmers^  and  upon  their  oath  said,  that  he  had  sus- 
tained damages  for  and  by  reason  of  the  said  publication 
of  the  said  statement  and  paragraph,  being  a  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  con-* 
ceming  him,  to  the  amount  of  SO/.;  and  such  pro- 
ceedings were  thereupon  afterwards  had  in  the  said 
action,  that  the  Plaintiff,  WiUiam  Shackelly  after  the 
death  of  the  said  Thomas  Arrowsmithf  to  wit,  on  the 
5th  of  November  1834,  applied  to  the  said  Court  to  set 
aside  the  said  verdict,  and  obtained  a  rule  of  the  said 
Court,  calling  upon  the  said  P.  C.  Chalmers  to  shew 
cause,  on  a  certain  day  therein  named,  why  the  said 
verdict  should  not  be  set  aside,  and  instead  thereof  a 

•  Doosuit  be  entered ;  or  why  the  entry  of  final  judgment 
,QU  the  said  verdict  should  not  be  stayed  r  that  the 

^^id  TAomas  Arramsmith  having  died  before  the  obtain- 
JQg.  of  the  said  rule  nisij  and  before  the  same  was  finally 
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1836.        disposed  of,  to  wit,  on  the  26tb  of  Jub/  1834,  the  said 

Plaintiff,   William  Shackell^  being  advised  by  counsel 

Bha«kkll  learned  in  the  law,  and  finding  that  he  could  not  sup- 
-fUmKBL.  V^^  ^^  ^^^  '"'^»  ^"^  make  it  absolute,  or  set  aside 
the  said  verdict,  or  arrest  the  said  judgment,  did,  after 
the  death  of  the  said  T,  Arrcnnsmithj  and  with  the  leave 
and  consent  of  the  Defendant  Rosier,  afterwards,  to  wity 
on  the  17th  of  November  1834,  settle  and  compromise 
the  said  action  with  the  said  P,  C.  Chalmers,  and  there- 
upon became  liable  for,  and  was  forced  and  obliged  to, 
and  did  pay  him,  a  large  sum,  to  wit,  60/.,  in  satisfaction 
of  the  said  damages  so  found  by  the  said  jury,  and  given 
by  their  verdict  aforesaid,  and  of  the  costs  and  charges 
of  the  said  P.  C  Chalmers,  by  him  about  his  suit  in  that 
behalf  expended;  and  by  means  of  the  premises  the 
Plaintiff,  after  the  death  of  the  said  7.  Arrowsmith,  then 
became  and  was  damnified  and  injured  to  the  amount  of 
the  said  sum  of  60/. ;  and  also  by  means  of  the  premises 
the  Plaintiff  and  the  said  7.  Arrowsmith,  during  the 
lifetime  of  the  said  T,  Arrowsmith,  and  the  Plaintiff 
after  his  death,  were  put  to,  incurred,  bore,  and  sus- 
tained, and  became  liable  for  and  paid,  great  costs, 
charges,  and  expenses,  amounting  to  300/.,  in  and  about 
the  defending  and  compromising  the  said  action,  and 
in  making  the  said  application  to  the  Court,  whereof 
the  Defendant  afterwards,  and  after  the  death  of  the 
said  T.  Arrenosmith,  to  wit,  on  the  2d  of  December  1834, 
had  notice :  yet  the  Defendant,  not  regarding  his  said 
promise  and  undertaking,  had  not  yet  saved  harmless 
and  indemnified  the  Plaintiff,  and  the  said  Thomas 
Arrowsmith  in  his  lifetime,  or  the  Plaintiff  since  his 
death,  or  reimbursed  them  or  either  of  them,  the  said 
payments,  damages,  costs,  charges,  and  expenses  so 
made,  incurred,  borne,  paid,  sustained,  and  become 
liable  for  as  aforesaid,  or  any  of  them,  or  any  part 
thereof,  but  so  to  do  had  hitherto  wholly  neglected  and 
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refused,  and  still  did  neglect  and  refuse.     Counts  for        1836. 
money  paid,  and  on  an  account  stated.  

The  Defendant  pleaded,  first,  non  assumpsitj  and,  S^aokkll 

Secondly,  that  he  did  not  represent  to  the  Plaintiff,       r^j^, 
and  the  said   T.  Arrcrmsmith^  since  deceased,  that  the 
contents  of  the  said  statement  and  paragraph  in  the 
first  count  of  the  declaration  mentioned  were  correct 
and  true. 

At  the  trial  it  appeared,  that  the  Plaintiff,  in  January 
1835,  apprised  the  Defendant  that  Chalmers  had  com- 
menced proceedings  against  the  John  BuU  newspapers 
for  the  libel  which  had  been  furnished  by  the  De- 
fendant. That  the  Defendant  called  at  the  office  of 
the  newspaper,  requested  the  Plaintiff  to  defend  the 
action  commenced  by  Chalmers^  and  promised  to  in- 
demnify the  Plaintiff:  and  that  a  written  indemnity  was 
drawn  up,  but  never  signed  by  the  Defendant,  or 
stamped. 

A  verdict  having  been  found  for  the  Plaintifi^  with 
300/.  damages, 

Talfourd  Serjt,  pursuant  to  leave  reserved  at  the  trial, 
obtained  a  rule  nisi  to  enter  a  nonsuit  instead,  on  the 
ground  that  the  writing  containing  the  indemnity  had 
not  been  stamped ;  or  to  arrest  the  judgment,  on  the 
ground  that,  if  the  Defendant  was  privy  to  the  pub- 
lication of  the  libel,  for  which  the  Plaintiff  had  been 
cast  in  damages,  the  consideration  for  the  Defendant's 
promise  was  the  commission  of  an  offence  by  the  Plain- 
tifiv  and  therefore  the  promise  was  void :  if  the  Defendant 
was  not  privy  to  the  publication  of  the  libel,  he  was  a 
stranger  to  the  action  brought  against  the  Plaintiff,  and, 
in  undertaking  to  indemnify  the  Plaintiff  against  the 
costs,  was  guilty  of  maintenance,  which  also  rendered 
his  promise  void. 

T  T   4 
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18^e  I        rdlezunder  and  Butt  shewed  cause*     The  writing  oqq-.  ^, 
tailing  the  indemnity  not  having  been  signed  by  the.  . 
^  Defendant,  was  a  proposal  only,  and,  as  it  did  not 
amount  to  an  agreement,  did  not  require  a  st^mp, 
Bamsbattam  v»  Tunbridge{a\    Hawkins   v.  JV0rre  yi)p   « 
Wriglejf  V,  Smith  (<c),  Rex  v.  fVrangfe.  ( j)     It  was  only 
confirmatory  of  the  Plaintiff's  parol  promise^  which  was 
clearly  proyed,  and  was  sufficient  to  bind  him ;  for  a   . 
co^ract  of  indemnity  may  be  by  parol  as  well  as  in 
writing.     Thomas  v.  Cooke  {e)y  Adams  v.  Dansey.  (g) 

{TAe  Cfurthere  intimated  that  the  paper  in  question 
was.  only  a  proposal,  not  signed  or  binding  on  the  party,  . 
and  that,  therefore,  there  was  no  ground  for  entering  a 
nonsuit.) 

Then,  on  the  second  point,  the  Defendant  has  not 
undertaken  to  indemnify  the  Plaintiff  against  the  con-  ., 
^quef:ices  of  a  libe],  but  against  the  costs  of  a  par-  .> 
tioqlar  action.     The  statement  of  the  premises  in  the ,  > 
dcidaiiration  is   only  explanatory  of  the  profuse,  and  , 
may  be  r^ected  as  part  of  the  consideration.    It  may  't 
be  ^oncedied  that,  according  to  Colbum  v.  ^Putmore  (A), 
there  can  be  no  indemnifying  against  the  consequences  .. 
of  a .  libel ;  and  that,   according   to  Menymeather  v» 
Nixon  (f )  no  contribution  can  be  recovered  from  joint 
tort-feasors.     But  Lord  Kenyon  said,  in  that  case,  that 
<<his   decision   would    not  affect  cases   of  indemnity 
where   one  man   employed    another  to   do   acts   not 
unlawful  in  themselves."     In  Wocley  v.  Batle  (A)  con- . 
tribution  was  recovered  from  a  joint  tort-feasor  in  a 
coach  accident ;  and  in  Fletchei'  v.  Harcourt  (/),  a  dis-  . 
tinction  is  expressly  taken  between  an  indemnity  for  an  act 

(a)  ^MS^S.  434.  {g)  6  Bingh.  506. 

(b)  SB.S^C.  690.  (A)  1  Cr.  Mee.  ^  R.  73. 

(c)  3  Nev.  S^  M.  181.  («)  8  T.  R.  186. 

(d)  4  Nev.  4-  M.  375.  (*)  2  Car.  Sf  P.  417. 
r«^  BB.^  €.  7«8.  (0  JJtttton,  65. 
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whiclr  18  illegal,  and  one  Whieh  may  tani  odMo  be  Tegdl.        18^^  ^ 
the  Plaintiff  coald  not  know  at  the  time  of  publicatron 
whether  the  paragraph  wonld  turn  out  to  be  legal  or 
not:  if  it  were  true,  it  would  be  legal;  and  the  De-       RoAUi.  "^ 
fendant,  having  assured'  the  Plaintiff  it  was  true,   is 
estopped  to  say  that  the  Plaintiff  has  been  guilty  of  a  ' 
libel :  the  Plaintiff  is  the  itlere  instrument  to  make  a 
statement  for  the  consequences  of  which  the  Defendant 
was  responsible  to  the  Plaintiff.     Thus  in  Adamson  r. 
Jarvis  (a),  where  the  plaintifi^  an  auctioneer,  sold  goods 
under  order  of  the  defendant,  who  had  no  right  to  dis- 
pose of  them,  and  the  true  owner  afterwards  recovered  ' 
against  the  plaintiff;  a  declaration  in  case,  which  alleged  ^ 
that  the  defendant,  being  possessed  of  the  goods,  repre* 
sent^  to  the  plaintiff,  that  he  was  entitled  to  dispose  of 
them ;  that  the  plaintifl^  in  consequence,  at  the  defend- 
ant's request,  sold  them  by  auction,  and,  afler  deducting 
certain  charges  for  his  trouble,  paid  the  residue  of  the 
proceedi^  to  the  defendant ;  that  the  defendant  deceived  ^ 
the  plaintiff' in  this,  that  he  was  not  at  the  time  of  the  ' 
sale  entitled  to  dispose  of  the  goods ;   that'  the  trae  ' 
owner  afterwards  recovered  the  value  of  the  plaintiff;  ' 
and  that  the  defendant  refused  to  reimburse  him ;  was 
held  sufficient  afler  verdict,  and  the  plaintiff  Was  allowed  ' 
to  recover ;  and  Best  C  J.  said,  *^  From  the  concluding 
part  of  Lord  Kenyoris  judgment  in  Merryweather  v. 
NixoUf  and  from  reason,  justice,  and  sound  policy,  the 
rule,  that  wrongdoers  cannot  have  redress  or  contri- 
bution against  each  other,  is  confined  to  cases  where  the 
person  seeking  redress  must  be  presumed  to  have  known 
that  he  was  doing  an  unlawful  act."    Betts  v.  Qibbins{b)  ' 
is  a  decision  the  same  in  principle  as  Adamson  v.  Jarvis. 
Again,  if  part  of  the  consideration  be  good,  the  de- 
fendant is  bound  by  his  promise,  though  other  parts  of 

(a)  4  Bingh.  66.  (b)  2  Adol.  ^  El  57.  S.  C. 

4iV0o.  <)^  Jf.64. 
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the  consideration  be  illegal.  Thus  in  Ntfoman  v.  HetD- 
man  (a)  it  was  laid  down,  that  in  debt  on  bond,  con- 
ditioned for  the  performance  of  several  things,  if  one  of 
them  be  void  at  the  common,  law,  yet  the  bond  may  be 
good  for  the  others :  as  where  it  was  conditioned  to  pay 
money  to  the  obligee  upon  the  conveyance  of  an  estate 
to  the  obligor,  and  to  present  the  obligee's  son  to  the 
next  avoidance  of  a  church,  the  advowson  of  which 
belonged  to  the  estate,  if  he  were  then  of  age  to  take  it ; 
or,  if  not,  to  procure  the  person  who  should  be  appointed, 
to  resign,  upon  notice  of  the  son's  being  qualified  to  take 
it,  and  to  present  him ;  and  it  was  held,  that  admitting 
that  part  of  the  condition  for  the  presentation  of  the 
obligee's  son  to  be  simoniacal,  yet  the  bond  was  good 
for  the  payment  of  the  money.  So  in  Bradbume  v. 
Bradbume{b\  the  Court  said,  where  there  are  divers 
considerations  alleged  by  the  plaintiff,  and  some  are 
frivolous  and  void,  yet,  if  any  of  them  be  good,  the 
plaintiff  shall  recover.  And  in  Crisp  v.  Gamd{c\  in 
4i8sumpsitf  it  was  held  sufficient  if  one  of  two  consider- 
ations be  proved  good ;  and  that  a  void  consideration 
need  not  be  proved.  In  Vin.  Abr.  Damages  (Q.),  pi.  17., 
it  is  also  laid  down,  <*  Where  there  are  two  consider- 
ations, whereof  the  one  is  good,  and  the  other  is  void, 
the  damages  given  shall  be  intended  to  be  all  given  for 
the  good  consideration." 

With  respect  to  the  imputation  of  maintenance,  the 
Defendant,  arter  furnishing  the  statement  to  the  Plain- 
tiff, was  morally  bound  to  save  him  harmless  from  costs, 
and,  therefore,  did  not  interfere  in  a  matter  in  which  he 
had  no  concern.  In  Williamson  v.  Henley  (d)^  a  de- 
claration that  plaintiff,  at  the  request  of  defendant,  and 
upon  defendant's  undertaking  to  indemnify,  defended 


(a)  ^M.^S.66. 
(5)  Cfo.  EHz.  149. 


(c)  Cro.Jao.  IDS.  110.128. 
{d)  6Bingh.Z99' 
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an  actioD  for  the  recovery  of  money  in  whicb  defendant  1836. 
claimed  an  interest;  that  judgment  was  given  against 
Plaintiff  for  42/.;  and  that  he  was  imprisoned,  and 
paid  the  money  under  a  ca»  sa.f  was  held  not  to  disclose' 
a  contract  vend  on  account  of  maintenance,  ^d,  ac- 
cording to  Hawkins^  PL  Cr.  c  S3,  s.  5.»  maintenance  is 
stated  to  be  either  in  pais^  or  by  prosecuting  suits :  but 
the  Defendant's  undertakmg  is  neither  the  prosecution 
of  a  suit,  nor  maintenance  in  pais.  At  all  events,  if  the 
Defendant  relies  on  the  illegality  of  the  consideration, 
he  ought  to  have  pleaded  the  illegality.  In  Poits  v. 
Sparrow  (a),  it  was  held,  that  illegality  of  consideration 
must  be  pleaded  specially  as  a  defence,  not  only  where 
the  express  contract  on  which  a  plaintiff  sues  is  illegal, 
but  also^  where  ill^pl  services  having  been  performed, 
no  contract  to  pay  for  them  can  be  implied. 

Tayburd  and  Petersdoiffi  in  support  of  the  rule.  The 
argument  for  the  Plaintiff  does  not  extricate  him  from 
the  dilemma  on  which  the  rule  nisi  for  arresting  judg- 
ment was  obtained.  Thb  does  not  resemble  the  cases 
of  contribution  by  a  tort-feasor,  where  the  tortious  act  is 
not  illegal,  or»  at  least,  of  a  dubious  character*  The  act 
of  the  Plaintiff  W4|s  illegal  within  his  own  knowledge: 
he  was  bound  to  know  that  the  publication  of  such  a 
paragraph  might  subject  him  to  prosecution  for  a  libel ; 
and  he  cannot  recover  in  respect  of  his  own  wrongful 
act  In  Pitcher  v.  Bailey  (i)  it  was  held,  that  if  an 
officer  permitted  a  prisoner  to  go  at  large  on  his  prom  be 
to  pay  the  debt  to  the  creditor,  in  consequence  of  which 
he  was  obliged  to  pay  the  creditor  himself  he  could  not 
recover  back  the  money  from  the  debtor,  being  guilty 
of  a  breach  of  duty,  out  of  which  he  could  not  derive  a 
cause  of  action.     So  that  the  contract  to  indemnify  the 

(a)  1  New  Cases,  594.  (b)  8  East,  171. 
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^/f/f^l^gikBititi  BlackettY. 

j^radoUi  which  are  the  pub* 

Jl^^^^l^^^the  request  of  the  Defendant, 

'^!!/^!jfi^  the  consideration ;  but  if  they 

lic^Lf^!^i0Xii^  promise  was  gratuitous,  and 

e/^  ^^!^ce.     In  WaUii  v,  Dnke  of  Pari^ 

^!!a^  ^L^  Chancellor  says,  <*  Maintenance  is  not 

v^/l  ^  ^porting  suits  at  common  law.     In  the 

^K»^  ^(70  opaa  upon  the  subject  (one  naturally  looks 

^\M0)f  it  is  stated  to  be  either  in  paisy  or  by  pro* 

^^T^^uits*    Maintenance  in  pais  is  punishable  by 

^    ent*     Maintenance  by  prosecuting  suits,  without 


^j^^j^ishing  what  suits,  is  punishable  by  an  action  by 
^  pAi^y  grieved  also ;  and  that  is  an  action  at  ooinaMNi 
j^ir.  Statutes  prohibiting  particular  species  of  maai* 
ieoance  add  penaides;  but  it  is  laid  down  as  a  fun- 
4amenlal  authority,  that  maintenance  is  not  mdlam 
prokUdtum^  but  malum  inse;  that  parties  shall  not  by 
thdr  countenance  aid  the  proseouting  of  suits  of  any 
kind,  which  every  person  must  bring  upon  his  own 
bottom  and  at  his  own  expense/'  And  in  Master  v. 
Miller  {c)  it  is  laid  down  by  Duller  J.,  *<  At  one  time, 
not  only  he  who  laid  out  money  to  assist  another  in  his 
cause,  bat  he  thiat  by  his  friendship  or  interest  saved 
liim  an  expense  which  he  would  otherwise  be  put  to, 
^as  hdd  guilty  of  maintenance :  JBno.,  tit.  Maintenance^ 
7. 14.17,  &c'' 

TiNDAL  €•  J.  What  has  &llen  from  the  Court  in  the 
course  of  the  argument,  renders  it  unnecessary  now  u> 
observe  on  any  pomt,  except  the  arrest  of  judgments 

.     (a)  1  Ld.  Rapad.  278.  (o)  4  T.  R.  340. 

(6)  srM.Jan.494. 


^:  WILL.  IV.  jsW 

and  I  am  of  opinion  that  the  judgmem  in  tfa»  oa$e        £SS6L 
ought  to  be  arrested ;  firsti  on  the  ground  of  iUcjgBlit; 
in    the   consideration    for    the  Defendant's   promise ) 
secondly,  on  the  ground  of  the  extend  of  that  promise. 

The  declaration  sets  out  a  paragraph  irhicb,  ai  tha 
request  of  the  Defendant,  appeared  in  the  Jd/m  Bull 
newspaper,  and  is  undoubtedly  a  libel  on  the  indiridual 
against  whom  it  was  directed.  The  declaration  then 
goes  on  to  states  that  the  party  libelled  brought- an  actioil 
against  Edward  SkackeU,  the  printer  aod  pablisher.of 
the  John  Btdl,  William  Shacbell  the  now  Plaintifi^'  and 
Thomas  Arrcfwsmiih,  since  deceased;  that  whilst  that 
action  was  pending,  the  Defendant,  in  consideration  mS 
the  premises,  and  also  in  consideration  that  Edward 
ShackeU^  WiUiam  Shactell^  and  Thomas  Arr&wsmi& 
would  defend  the  said  action,  promi^d  to  save  harm- 
less, and  indemnify  them  from,  and  reimburse  them 
all  payments  of  damages,  costs,  charges,  and  expensea 
which  they  should  or  might  incnr,  bear,  pay,  sostaiil^ 
or  be  liable  for,  for  or  by  reason  of  their  so  as  aforesaic| 
publishing  the  said  statement  and  paragraph,  and  of  their 
defending  the  said  action. 

It  appears,  therefore,  that  the  consideration  consists 
of  two  parts:  first,  of  the  premises g  that  n,  that  the 
Plaintiff)  at  the  request  of  the  Defendfint,  bad  pub» 
lished  the  paragraph  in  question.  Either  that  mat- 
ter is  to  be  rejected  as  surplusage,  or  it  is  not<  On 
behalf  of  the  Plaintiff,  it  has  been  contended  thai 
it  is  to  be  rejected,  and  that  it  only  introduces  tlie 
statement,  that  the  Defendant  promised  to  indemnify  the 
Plaintiff*  as  to  the  costs  of  the  action  which  had  been 
brought  against  him.»  If  so,  the  promise  is  a  promise 
by  a  stranger  to  the  action,  and  void  as  an  act  of  maini> 
tenance.  If  the  premises  are  not  rejected,  then  it  stands 
that  the  Plaintiff,  at  the  request  of  the  Defendant,  had 
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1886.  published  the  libel;  that  is,  had  committed  an  indicts 
able  ofience.  What  is  that  but  saying,  that,  in  con- 
sideration that  the  Plaintiff  and  Defendant  had  combined 
to  commit  a  breach  of  the  law,  the  Defendant  promised 
to  save  the  Plaintiff  harmless  ? 

It  is  said,  however,  that  you  may  reject  that  part  of 
the  consideration  which  involves  the  breach  of  the  law, 
and  look  only  to  the  costs  incurred  by  the  Piaintiff  at 
the  Defendant's  request.  Undoubtedly,  when  a  promise 
rests  on  two  considerations,  one  of  which  is  impossible 
or  unintelligible,  you  may  reject  the  impossible  or 
unintelligible,  and  resort  to  that  which  is  possible  and 
plain.  But  all  the  books  take  a  distinction  as  to  the  case 
where  part  of  the  consideration  is  illegal :  as  in  Fea'- 
thersUm  v.  Hutchinson  (a).  There,  a  promise  by  a  third 
person  to  pay  the  sheriff  the*  debt  of  his  prisoner,  Id 
consideration  of  his  being  set  at  large,  was  held  void. 
A  further  distinction  has  been  taken  on  the  part  of  the 
Plaintiff,  between  considerations  void  by  statute,  and 
such  as  are  void  at  common  law.  If  the  consideration 
be  illegal,  I  see  no  ground  for  such  a  distinction ;  and  I 
am  of  opinion  that  this  promise,  being  illegal,  is  void* 

Even  if  it  were  not  so  as  regards  the  particular  trans- 
action, I  should  say  it  is  far  too  extensive  to  be  legal; 
for  it  is  not  confined  to  indemnifying  the  Plaintiff  in 
the  action  for  the  libel,  but  from  all  costs  and  con- 
sequences. What  is  that  but  to  indemnify  him  against 
all  the  consequences  of  his  crime,  costs,  damages,  fine^ 
or  imprisonment?  It  needs  no  argument  to  shew,  that 
a  promise  to  indemnify  a  man  against  all  the  conse- 
quences of  an  offence  cannot  be  supported  on  any  prin- 
ciple of  law.  The  rule,  therefoi'e,  for  arresting  the 
judgment  in  this  case  must  be  made  absolute. 

(a)  Cro.  EUa.  199. 
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Park  J.  It  is  impossible  to  look  at  this  declaration  1886« 
without  seeing  that  the  pablication  of  the  libellous  mat^ 
ter  formed  part  of  the  consideration  for  the  Defendant's 
promise ;  and  Newman  v.  Neixmum  has  no  application  to 
the  case.  What  does  the  declaration  state?  That  the 
PlaintifF,  at  the  request  of  the  Defendant,  published  a 
libel  against  a  third  person;  that  the  party  libelled 
commenced  his  action  against  the  Plaintiff  for  the  libel ; 
and  that  the  Defendant,  in  consideration  of  the  pre- 
misesy  and  also  that  the  Plaintiff  would  defend  the 
action,  promised  to  indemnify  him.  So  that,  if  yon 
take  away  the  criminal  inducement,  the  intervention  of 
the  Defendant  is  the  act  of  a  mere  stranger. 

The  point  was  much  discussed  in  Farebrciher  v.  Ans* 
ley*  {a)  There  it  was  held,  that  there  was  no  implied 
promise  on  the  part  of  a  sheriff  to  indemnify  an  auc- 
tioneer who  sells  goods  seized  under  a  jff.  fa,j  when 
employed  to  do  so  by  the  sheriff's  officer  to  whom  the 
warrant  was  directed,  and  the  plaintiff's  attorney  in  the 
original  cause,  although  the  sheriff  certified  to  the 
Excise  Office  that  he  himself  had  seized  and  sold  the 
goods,  and  that  he,  in  fact,  received  his  poundage  from 
the  produce  of  the  sale ;  and  that  if  an  action  of  trespass 
were  brought  by  the  owner  of  the  goods  against  the  auc- 
tioneer, the  sheriff,  and  others,  all  the  damages  awarded 
in  which  were  levied  upon  the  auctioneer  alone,  he  had 
no  action  for  a  contribution  against  any  of  his  co- 
defendants* 

Fletcher  v.  HarcouH  is  not  particularly  in  point ;  but 
Martin  v.  Blythman  (i)  is  express.  There  Holman  fut 
en  execution  en  Plymouth  pr.  31/.  al  suit  Z).,  q'  (uX  recover 
la  devant  le  maior,  &c.  Blithman  vient  al  Martin^  et 
promise,  q'  consideratio'  il  en  voit  mitter  et  suffer 
Holman  d'aler  alarge,   q*  les  31/.  sera  port  eins  en 

(a)  lCamp6.342.  (6)  YelvAQl. 
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1886.       ooort  la  p  Holman  p  tiel  joar  a  satisfier  D^  et  q*il  i 

▼era  Martin  harmeless  de  cest  enlargement.  D.  recorer 
▼erg  Martin  sur  I'escape,  et  puis  Martin  port  asswiqmt 
vers  BUthman  sur  le  promise,  et  declare  tout  ut  supra : 
et  adjudg  vers  le  pi',  car  ]e  consideration  est  encount' 
ley,  viz,  a  suffer  un  en  execution  q'  escaper.'' 

It  would  be  productive  of  great  evil  if  the  Courts 
were  to  encourage  such  an  engagement  as  this,  and 
thereby  hold  out  inducement  to  the  propagation  of 
illegal  and  unfounded  charges*    I  do  not  find  that  the 
doctrine  laid  down  in  Merryweather  v.  Nixon  has  ever 
been  shaken.    That  cause  was  tried   by  an  eminent 
judge,  Mr.  Baron  Thompson :  he  laid  down  the  position, 
that  no  contribution  could  be  claimed  at  law  as  between 
wrongdoers;   and  that  was  adopted  in  bane  by  Lord 
Kef^^on*     Wooltf  v.  Batte^  which  was  tried  before  me  at 
Hertford^  does  not  bear  on  the  case ;  but  in  CoOmm  v. 
Patmore  {b)  Lord  Lyndhurst  says,  **  I  know  of  no  case 
in  which  a  person  who  has  committed  an  act,  declared 
by  the  law  to  be  criminal,  has  been  permitted  to  recover 
compensation  against  a  person  who  has  acted  jointly 
with  him  in  the  commission  of  the  crime.    It  is  not 
necessary  to  give  any  opinion  upon  this  point ;  but  I 
may  say,  tliat  I  entertain  little  doubt  that  a  person  who 
is  declared  by  the  law  to  be  guilty  of  a  crime  cannot  be 
allowed  to  recover  damages  against  another  who  has 
participated  in  its  commission.'' 

Vau&han  J.  After  the  luminous  exposition  of  the 
law  by  the  Chief  Justice  and  my  brother  Parif  I  shall 
content  myself  with  saying,  I  concur  with  them. 

The  principle  now  under  consideration  was  much 
discussed,  though  not  decided,  in  CoUmm  v.  Patmore  f 
but  Lord  Lyndhurst  seems  to  have  little  or  no  doubt 

(a)  1  Cr.  Mm.  S^  Rm.  8S. 
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that  a  party  convicted  of  libel  could  not  enforce  a  con-       1836. 
tract  of  indemnity.    An  attempt  has  been  made  here  to       _ 
separate  what  may  be  legal  in  the  contract  from  what  is  ^ 

illegal;  but  the  whole  is  so  incorporated  and  inter-  ICcisieb. 
woven,  that  it  is  impossible  to  effect  any  separation ;  and 
the  cases  cited  with  that  view  do  not  go  the  length  of 
dewing  that  in  an  entire  consideration  you  may  discard 
what  is  Illegal  and  rely  on  the  residue.  In  Newman  v. 
Newman^  the  two  acts  for  which  the  Defendant's  bond  was 
conditioned  were  altogether  separate  and  distinct ;  the 
conveyance  of  an  estate,  and  the  presentation  to  a 
living.  That,  therefore,  was  a  case  of  a  very  different 
description.  In  Crisp  v.  Gatnel  {a)  it  was  held  in  aS' 
sumpsitf  that  it  was  sufficient  if  one  of  two  considerations 
bie  proved  good,  and  that  a  void  consideration  need  not 
be  proved ;  but  there  one  of  the  considerations  is  put 
as  ^  idle  and  vain."  In  this  case,  the  Court  itself 
would  become  accessoryto  the  publication  of  libels  if  it 
were  to  enforce  such  a  contract  as  the  present.  The 
judgment,  therefore,  must  be  arrested,  on  the  ground 
that  the  consideration  for  the  promise  is  illegal ;  and  if 
that  objection  could  be  got  rid  of,  the  contract  would 
still  be  void  on  the  ground  of  maintenance. 

Bo8ANQU£T  J.  I  am  of  opinion  that  the  promise  and 
cdttsideration  both  appear  on  the  record  to  be  illegal.' 
The  promise  is  to  save  harmless,  and  indemnify  the 
Plaintiff  from,  and  reimburse  him  all  payments,  damages, 
coltis^  charges,  and  expenses  which  he  should  or  might 
incar,  bear,  pay,  sustain,  or  be  liable  for,  for  or  by  reason 
of  his  so  as  aforesaid  publishing  the  said  statement  and 
paragraph,  and  of  his  defending  the  said  action.  And 
it  appears  that  the  publication  was  made  at  the  solicit- 
ation of  the  Defendant ;  a  publication  manifestly  illegal 

(a)  Cro.Jac.  128. 
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and  open  to  indictment;  at  once  the  subjectof  an  action 
at  the  suit  of  the  party  offended,  and  an  offence  against 
the  public.  The  case,  therefore,  does  not  fall  within  the 
principle  laid  down  by  Lord  Kenyon  in  Menyweather  v. 
Nixon*  In  Menyxeaiher  v.  Nixon  it  was  said  that  the 
principle  which  refuses  contribution  from  a  joint  wrong- 
doer would  not  affect  cases  of  indemnity  where  one 
man  employs  another  to  do  acts  not  unlawful  in  them- 
selves: but  the  act  done  by  the  Plaintiff  here  was 
unlawful  within  his  own  knowledge.  With  respect 
to  the  consideration,  the  expression  in  the  declaration, 
**in  consideration  of  the  premises,''  involves  all  the  pre- 
vious matter,  and  makes  the  publication  of  the  libel  part 
of  the  consideration  for  the  promise.  But  if  we  could 
reject  the  premises,  the  Defendant  is  an  entire  stranger 
to  the  transaction,  and  has  voluntarily  and  officiously 
undertaken  to  maintain  the  Plaintiff  in  a  suit  with 
which  the  Defendant  has  no  connection.  Such  an  un- 
dertaking is  clearly  maintenance  within  the  definition  of 
Hawkins* 

Rule  absolute. 


6  WILL.  IV. 


Clarke  r.  Stocken.  4pni  23. 


^T^HIS  cause  had  been  referred  to  arbitration  under  a  A  judge  at 

-*•    rule  of  Court;  but  after  the  arbitrator  had  heard  ^^^^^^ 

hayings  under 

the  evidence,  and  before  he  had  made  his  award,  the  s  &  4  IT.  4. 

Plaintiff,  by  an  ex  parte  statement,  induced  a  judge  at  ^'  42.  *.  89'* 

chambers  to  revoke  the  submission  to  arbitration  with-  gu^^Q^ggjoQ  to 

out  hearing  the  Defendant.     Whereupon  arbitration  on 

an  ex  parte 
statement^ 
Alexander  obtained  a  rule  nisi  to  rescind  the  judge's  the  Court 

order,  on  the  ground  that  such  an  order  ought  not  to  be  rescinded  the 
made  without  hearing  both  parties.  The  statute  8  &  4  ^y^^^n 
fT. 4.  r. 42.  5.39.,  enacts  ''that  the  power  and  au- 
thority of  any  arbitrator  or  umpire  appointed  by  or  in 
pursuance  of  any  rde  of  Court,  or  judge's  order,  or 
order  of  Nisi  Prius,  in  any  action  now  brought,  or  which 
shall  be  hereafter  brought,  or  by  or  in  pursuance  of  any 
submission  to  reference  containing  an  agreement  that 
such  submission  shall  be  made  a  rule  of  any  of  his 
Majesty's  courts  of  record,  shall  not  be  revocable  by  any 
party  to  such  reference,  without  the  leave  of  the  Court 
by  which  such  rule  or  order  shall  be  made,  or  which 
shall  be  mentioned  in  such  submission,  or  by  leave  of  a 
judge."  But  if  revocations  were  to  be  allowed  upon 
ex  parte  statements,  all  the  evils  which  the  statute  pro- 
posed to  remedy  would  prevail  as  before,  and  the  sub- 
mission would  be  revoked  whenever  a  party  suspected 
the  decision  was  likely  to  be  against  him. 

jS.  V.  Richards  shewed  cause.   The  revocation  having 

been  actually  made,  the  authority  of  the  arbitrator  cannot 

be  restored.    But  the  statute  affords  a  suflBcient  warrant 

for  a  judge  to  act  ex  parte :  otherwise  a  party  and  his 
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agaity  by  keeping  out  of  the  way  after  the  hearing  and 
till  the  day  for  publishing  the  award  has  passed,  might 
prevent  the  possibili^  of  a  revocation,  though  the  occa- 
sion were  never  so  urgent,  and  might  render  the  power 
vested  in  the  judge  altogether  nugatory.  And  there 
are  many  cases  of  urgency  in  which  the  Courts,  or  a 
judge,  are  allowed  to  proceed  ex  parte :  as  upon  affidavit 
to  hold  to  bail ;  upon  application  for  leave  to  arrest  in 
trover;  or  to  arrest  a  second  time  for  the  same  cause: 
Jtichards  v.  Stuari.  (a) 

The  statute  has  given  the  judge  at  chambers  a  dis- 
cretion ;  and,  if  he  thought  the  case  required  it,  he  might 
have  sent  for  the  adverse  party;  but  as  he  abstuned 
from  doing  so,  and  revoked  the  submission,  thb  Court 
has  no  jurisdiction  to  interpose. 


TiNDAL  C.  J.  The  only  question  is,  whether  the 
order  made  by  my  brother  Coleridge  should  be  set  aside ; 
and  upon  the  construction  of  this  act  of  parliamait  I 
think  the  rule  for  setting  aside'  the  order  should  be 
made  absolute.  By  8  8c  4  fF.  4.  c.  42.  s.  39.,  it  is  enacted, 
*^  that  the  power  and  authority  of  any  arbitrator  or 
umpire  appointed  by  or  in  pursuance  of  any  rule  of 
Court,  or  judge's  order,  or  order  of  nisi  priuSf  in  any 
action  now  brought,  or  which  shall  be  hereafter  brought, 
or  by  or  in  pursuance  of  any  submission  to  reference 
contuning  an  agreement  that  such  submission  shall  be 
made  a  rule  of  any  of  his  Majesty's  courts  of  record, 
shall  not  be  revocable  by  any  party  to  such  refer- 
ence^  without  the  leave  of  the  Court  by  which  such 
rule  or  order  shall  be  made,  or  which  shall  be  mentioned 
in  such  submission,  or  by  leave  of  a  judge."  There 
are,  therefore,  only  two  cases  in  which  the  submission 
is  revocable:  by  leave  of  the  Court,  or  by  leave  of 
A  judge.     We  must  construe  the  section  secundum  sidh 


(a)  10  Bingh.  319' 
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Jeciam  maieriem.  I  cannot  conceive  that  an  order  can 
be  made  without  hearing  both  parties ;  and  as  only  one 
was  heard  in  this  case,  it  is  the  same  things  as  if  no  order 
had  been  made.  It  is  perfectly  clear  that  if  the  Plaintiff 
had  come  to  this  Court,  he  could  only  have  obtained  a 
rule  nisi  in  the  first  instance. 


Pabk  J«  We  have  been  called  on  by  the  opponents 
of  this  rule  to  proceed  in  a  way  contrary  to  the  fixed 
principles  of  justice,  which  require  that  before  decision 
both  pardes  should  be  heard.  The  instances  cited  of 
arrest  in  trover,  and  arrest  for  debt,  have  no  application 
to  the  case.  To  prevent  the  escape  of  the  party  it  is 
necessary  to  proceed  without  notice.  ^ 

Vaughan  J.  The  clause  in  sect  39.  is  most  bene* 
ficial  as  conducing  to  the  administration  of  justice  and 
the  saving  of  expense.  Before  the  statute,  it  constantly 
occurred  that,  upon  an  expression  of  opinion  by  the 
arbitrator,  the  party  likely  to  be  un&vourably  affected, 
revoked  the  authority  given  to  the  arbitrator.  It  was 
desirable  to  prevent  that,  except  it  were  done  under  the 
sanction  of  a  judge  or  by  leave  of  the  Court  But  if 
that  sanction  could  be  obtained  by  an  ex  parte  statement, 
all  the  inconvenience  would  remain  which  the  statute 
proposed  to  obviate. 


BosamquetJ.  lam  of  opinion  that  the  authority 
given  by  the  act  ought  not  to  be  exercised  without  notice 
to  the  party  to  be  affected  by  it  If  a  revocation  could 
be  procured  upon  an  es  parte  statement,  all  the  evils 
would  renwn  which  the  legislature  proposed  to  remedy. 
And  the  danger  which  has  been  suggested  cannot  exbt, 
for  if  the  arbitrator  acts  corruptly  his  award  may  be 
set  asidew 

Rule  absolute, 
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April  ^6. 


Clarke  v.  Taylor  and  Anothen 


Defendants 
justified  and 
proved  the 
truth  of  a 
libel^  charging 
Plaintiff  with 
having  acted 
in  a  grand 
swindling 
concern  at 
Manchester; 
but  omitted 
any  justifies- 
tion  of  the 
following  pas- 
sage in  the 
libel:— «  As 
we  have 


'T'HE  declaration  stated,  that  the  Plaintiff  was  a  per^ 
son  of  good  name,  fame,  and  credit,  and  had  not 
ever  been  guilty,  or,  until  the  time  of  the  committing 
of  the  several  grievances  by  Defendant  as  hereinafter 
mentioned,  been  suspected  to  have  been  guilty  of  the 
offences  and  misconduct  hereinafter  mentioned  to  have 
been  charged  upon,  and  imputed  to,  the  Plaintiff  or  of 
any  other  such  offences  and  misconduct:  that  before, 
and  at  the  time  of  the  committing  the  grievances  here- 
inafter mentioned,  the  Plaintiff  used,  exercised,  and 
carried  on  the  trade  and  business  of  a  warehouseman, 
had  always  conducted  himself,  in  his  said  trade  and 
business,  in  an  upright,  fair,  and  honourable  manner, 
alreadystated,  and  was  honestly  acquiring  great  gains  and  profits  in 
been  at  Leeds  ^^^  ^^'^  trade  and  business :  yet  the  Defendants,  well 
for  one  or  knowing  the  premises,  but  wickedly  and  maliciously 
5^  ^r!  intending  to  injure  the  Plaintiff  and  to  cause  it  to  be 
arrival  in  this  suspected  and  believed  that  the  Plaintiff  and  been  and 

town,  and  is  ^nd  was  guilty  of  the  offences  and  misconduct  herein- 
supposed  to 

have  made  considerahle  purchases  there ;  it  is  hoped,  however,  that  the  detec- 
tion of  his  plans  in  Manchester  will  he  learnt  in  time  to  prevent  any  very  serious 
losses  from  taking  place." — ''We  have  already  stated,  that  Clarke  referred 
Mr.  Norris  to  a  stockbroker  in  London,  a  Mr.  Peacock,  we  believe,  to  whom 
Mr.  Norris  wrote  for  information  respecting  Clarke's  circumstances.  He  re- 
ceived a  reply  from  Mr.  Peacock,  stating  that  Mr.  Clarke  had  been  introduced 
to  him  by  a  very  respectable  party ;  that  he  had  sold  stock  for  Clarke,  amount- 
ing to  1700/.,  and  had  introduced  him  to  Messrs.  Jones,  Lloyd,  and  Co.,  with 
whom  he  had  opened  an  account  by  depositing  2000/.  We  believe  there  is 
not  the  slightest  reason  to  doubt  the  truth  of  Mr.  Peoeoo^s  statement;  and  the 
probability  is,  that  Clarke  had  been  furnished  with  the  stock,  and  an  iotioduc. 
tion  had  been  obtained  to  the  stockbroker  for  the  purpose  of  giving  colour  to  his 
proceedings  here  and  in  Yorkshire,'* 

A  jury  having  found  for  the  Defendants  on  the  part  of  the  libd  which  wis 
justified,  the  Court  refused  to  enter  a  verdict  for  the  Plaintifif*  on  the  passage  not 
justified* 
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after  mentioned  to  have  been  imputed  to  him,  on  the 
27th  of  December  1834,  falsely,  wickedly,  and  mali- 
ciously did  compose  and  publish,  and  caused  and  pro- 
cured to  be  composed  and  published  in  a  certain  news- 
paper, to  wit,  the  Manchester  Guardian^  of  and  concern- 
ing the  Plaintifi^  and  of  and  concerning  him  in  relation 
to  his  said  trade  and  business,  a  certain  false,  scandalous, 
malicious,  and  defamatory  libel,  containing  therein  the 
fiilse,  scandalous,  malicious,  defamatory,  libellous  mat- 
ters following,  of  and  concerning  the  PIainti£^  and  of 
and  concerning  him  in  relation  to  his  said  trade  and 
business,  that  is  to  say :  —  *^  Grand  swindling  concern. 
During  the  present  week  a  most  artful  and  deep-laid 
scheme  for  obtaining  goods  without  the  intention  of 
paying  for  them,  has  been  detected  in  this  town.  Ge- 
nerally speaking,  plots  of  this  nature  are  confined  to 
men  equally  destitute  of  property  and  of  character ;  but 
the  one  to  which  we  now  allude  appears  to  have  been 
devised  by  parties  having  the  command  of  considerable 
funds,  and  possessing  thereby  the  means  of  giving  to 
their  iniquitous  design  a  sanction  which  they  could  not 
otherwise  have  possessed.  A  few  days  ago  there  came 
.  to  the  Modey  Arms  inn,  in  this  town,  a  person  calling 
himself  Mr.  Edward  Clarice  (meaning  the  Plaintiff),  and 
professing  to  be  a  principal  in  the  firm  of  ^Edward 
Clarke  and  Co.,  warehousemen,  Bucklersbun/y  London* 
His  (meaning  the  Plaintifi^s)  declared  object  here  was 
to  buy  manufactured  goods ;  and  he  was  accompanied 
by  a  Mr.  Newman,  as  a  buyer  of  Manchester  goods,  and 
a  Mr.  Musgrave,  as  buyer  of  woollens.  It  is,  perhaps, 
necessary  to  state  at  the  outset,  that  there  is  not  the 
slightest  reason  for  believing  that  either  of  these  indi- 
viduals had  any  knowledge  of  his  (meaning  the  Plain- 
tiflPs)  real  character,  having  been  engaged  by  him  a  very 
short  time  before  his  arrival  here,  in  consequence  of  an 
advertisement  which  he  had  inserted  in  a  newspaper, 
u  u  4 
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On  their  arrival  in  Manchester^  Mr.  Newman  (who  is 
known  here  from  the  circumstance  of  his  having  pre* 
viottsly  been  buyer  for  a  respectable  London  firm), 
introduced  Mr.  Clarke  (meaning  the  Plaintiff),  to  a  con- 
siderable number  of  houses  in  different  branches  of 
business.     Clark^s  (meaning  the  Plaintiff's)  story  was, 
that  he  had  a  capital  of  about  3000/.,  with  which  he  was 
commencing   business  as  a  warehouseman;    that  his 
funds  had  been  in  the  first  instance  transmitted  to  LeedSf 
where  he  had  laid  out  the  greater  part  of  them,  as  from 
the  state  of  business  in  that  town  he  found  he  could 
obtain  a  greater  discount  than  in  Manchester.   He  (mean- 
ing the  Plaintiff)  had,  however,  a  credit  on  Messrs.  JoneSf 
Uayd  and  Co.  to  the  extent  of  about  1000/.     From  two 
qr  three  parties  on  whom  he  called  small  purdiases 
were  made,  and  were  paid  for  by  checks   on  Jones^ 
Uoyd^  and  Co.,  which  were  duly  honoured.     From 
other  parties  he  (meaning  the  Plaintiff)  proposed  to  buy 
largely  on  the  terms  of  credit  which  are  usual  in  the 
trade.     Amongst    others    he  (meaning    the   Plaintiff) 
called  on  Messrs.  Taylor^  Son,  and  Gibson^  of  High 
Street^  where  he  bought  a  parcel   of  woollens,  &&, 
amounting  to  about  1000/.,  referring  them  to  their  own 
establishment  in  London^  where  he  said  he  was  well 
known.     He   (meaning   the    Plaintiff)   went    also   to 
Messrs.  Potters  and  Norris^   Canon  Street^  where  he 
looked  out  goods  worth  about  1400/.,  and  gave  them  a 
reference  to  Taylor,  Son,   and   Gibson.     Mr.  Norrisy 
who  had  shewn  him  the  goods,  consequently  sent  to 
those  gentlemen,  who  expressed  their  surprise  at  the 
reference,  as  they  said  Mr.  Clarke  (meaning  the  Plain- 
tiff) must  know  that  they  had  not  had  time  to  receive 
an  answer  from  London.    In  consequence  of  this  reply^ 
Mr.  Norris  sent  for  Newman^  and  he  came  accompanied 
by  Clarke  (meaning  the  Plaintiff),  who  said  that  he  sup- 
posed Mr.  Norris  might  entertain  some  doubts,  and  he 
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was  therefore  come  to  answer  any  inquiries  that  might 
be  made.  When  told  of  the  reply  of  Tayhr^  Son,  and 
Gibson  to  the  inquiry  which  had  been  made,  Clarke 
(meaning  the  Plaintiff)  said  that  their  house  in  London^ 
to  whom  he  was  well  known,  had  promised  to  write  on 
hb  behalf  to  the  house  in  Manchester^  which  he  sup- 
posed they  had  neglected  to  do.  Mr.  Norris  then  asked 
him  (meaning  the  Plaintiff)  for  a  reference  to  some 
party  in  London  to  whom  he  could  himself  apply,  and 
Clarke  gave  the  name  of  a  stockbroker  to  whom  he 
said  he  was  well  known.  He  (meaning  the  Plaintiff) 
also  stated  that  he  had  been  some  time  in  the  service  of 
a  Mr.  JoneSf  a  draper  in  Tottenham  Court  Road,  Lon-* 
don,  whom  he  left  about  eighteen  months  ago;  and  had 
since  been  living  upon  his  property.  It  happened  that 
there  was  also  at  the  time  in  Manchester  Mr.  Truman, 
of  the  firm  of  Liewelyny  Truman,  and  Co.,  warehouse* 
men,  who  was  about  returning  to  London,  BXkd  Mr. 
Norris  requested  him  to  make  some  inquiries  from  Mr. 
Jones,  the  draper  in  Tottenham  Court  Boad,  as  to  the 
character  and  circumstances  of  Mr.  Edward  Clarke 
(meaning  the  Plaintiff).  Mr.  Truman  accordingly,  on 
his  arrival  in  London,  sent  a  clerk  to  make  the  neces- 
sary inquiries  from  Mr.  Jones,  who  stated  that  Clarke 
had  lived  with  him  about  three  years,  and  had  left  him 
about  eighteen  months  ago;  that  his  conduct  had 
always  been  unexceptionable ;  that  he  was  ignorant  of 
the  extent  of  hb  property,  but  knew  that  his  conneo 
tions  were  highly  respectable.  The  result  of  this  in- 
quiry was  communicated  by  Mr.  Truman  to  Messrs. 
Potters  and  Norris  by  the  post,  which  arrived  here  on 
Tuesday  last.  By  the  same  post  there  came  to  Man^ 
duster  a  letter  directed  *  Mr.  Clarke,  Mosley  ArmSf 
Manchester,*  which  was  delivered  according  to  its 
address.  It  very  fortunately  happened,  however, 
that  in  addition  to  *  Mr.  Edward  Clarke*  (meaning  the 
Plaintiff),  there  was  then  stopping  at  the  Mosky  Arms 
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anolher  Mr.  Clarke^  who  was  better  known  there^  and 
to  whom  the  letter  was  by  mistake  delivered.  It  was 
without  signature  (though  perhaps  the  writer  may  be 
guessed  at),  and  was  in  the  following  terms :  —  ^  Dear 
1 1  was  very  anxious  for  your  letter,  which  I  re- 
ceived this  morning  and  the  rather  as  I  received  none 
yesterday,  which  augured  badly.  Your  letter  I  considered 
as  disastrous  as  could  be,  inasmuch  as  it  did* not  say 
that  the  1000&  you  had  selected  at  Gibson's  would  be 
sent-— omitted  all  mention  of  Musgraoe^s  brother  —  in- 
formed me  you  had  expended  SOO/.'s  worth  in  shooting 
at  *^  birds  in  a  bush ;"  and  finally  I  had  received  no 
letter  by  this  post  from  the  house  whom  you  had  re- 
ferred to  me.  Judge  further  of  my  consternation,  when 
in  the  afternoon  Llewelyn's  clerk,  the  Llewelyn,  came  up 
and  said  he  was  desired  by  their  house,  requested  by 
Potters  and  Somebody,  to  make  inquiries  into  the  re- 
spectability of  Mr.  Edward  Cliirke,  who  had  referred 
said  Potters  to  me.  Here  was  a  Scylla  and  Ckatybdis 
to  steer  betwixt  I  On  the  one  hand  to  say  what  was 
necessary,  and  the  other  to  say  nothing  to  commit  my- 
self. If  I  erred,  it  was  by  sailing  too  close  to  the  rocks 
of  Scylla  by  saying  too  much ;  but  I  hope  subsequent 
precaution  will  repair  the  damage,  and  preserve  our 
keel  unbroken.  They  had  no  idea  that  it  was  the 
Edward  Clarke  —  the  *<  real  pig.'^  It  was  not  for  me 
to  inform  them  it  was  the  same,  only  in  a  new  character. 
It  is,  therefore,  well  you  did  not  settle  with  them ;  and 
you  see  in  this  another  instance  of  the  advantage  of 
procrastination  —  my  doctrine.  If  you  had  attempted 
to  make  the  donkey  speak,  you  would  have  been  swamped 
at  once»  and  have  been  blown  directly.  I  have  200/. 
by  me,  and  shall  have  50/.  more  on  Monday  night,  and 
will  pay  2502.  into  Uqyd^s  on  that  day,  but  I  shall  give 
no  orders  respecting  it  to  them.  Trust  not  to  making 
1000/.  a  year ;  'tis  fallacious.     Llewelyns  will  know  you 
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when  they  see  you ;  and  though  they  are  paid  by  you, 
they  will  set  themselves  right  with  the  Potters.  Deacon 
has  been  here  bothering)  but  I  gave  him  his  quietus. 
Buy  all  you  can ;  don't  trust  to  second  joumies,  and 
don't  bum  tbb  letter.  I  must  see  it  destroyed  when 
you  return.  I  am  in  great  haste,  for  the  postman  is 
gone  past  some  time.  Mrs.  C  was  here  just  now.  I 
gave  her  your  letter,  and  6L  credit  with  me.'-— As  may 
be  readily  supposed,  the  gentleman  into  whose  hands 
this  precious  epistle  bad  fallen,  was,  at  first,  no  little 
puzzled  with  its  contents;  he  therefore  shewed  it  to 
some  other  gentlemen  who  were  in  the  commercial 
room,  and  all  they  could  make  out  of  it  was  that  some 
scheme  of  roguery  was  in  progress.  They  were  engaged 
in  discussing  it  when  Newman  entered  the  room,  and  the 
letter  being  handed  to  him,  be  at  once  perceived  that  he 
had  been  made  the  unwilling  instrument  of  a  gang  of 
swindlers.  He  immediately  took  the  course  which  any 
honest  man  would  take  under  the  circumstances.  He 
went  to  all  the  parties  from  whom  goods  had  been  pur^ 
chased  and  communicated  to  them  the  discovery  which 
had  taken  place.  Fortunately  this  communication  was 
in  time  to  prevent  any  goods, .  except  those  which  had' 
been  paid  for,  from  falling  into  the  hands  of  Mr.  Clarke^B 
(meaning  the  Plaintiff's)  London  confederates.  One  or 
two  parcels  had  been  delivered  to  the  carriers,  but  the 
sellers  were  enabled  to  stop  them  in  transitu  /  and  one 
person  who  had  sold  some  fustians  to  Clarke  (meanmg 
the  Plaintiff)  obtained  the  money  from  him  on  Wednesday 
morning,  by  threatening  to  hand  him  over  to  a  police 
officer  if  the  demand  was  not  complied  with.  Clarke^ 
(meaning  the  Plaintiff)  himself  departed  for  London  by 
the  Peveril  coach  on  Wednesday^  having  made  a  very 
bad  speculation  of  his  Manchester  trip,  particularly  as 
he  had  in  one  or  two  cases  made  a  part  payment  in- 
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cash  for  goods  which  he  had  bought,  and  which  ate 
now  held  by  the  sellers  for  the  balance.  As  we  have 
already  stated,  Clarke  (meaning  the  Plaintiff)  had  been 
at  Leeds  for  one  or  two  days  before  his  arrival  in  this 
town,  and  is  supposed  to  have  made  considerable  pur- 
chases there.  It  is  hoped,  however,  that  the  detection 
of  his  plans  in  Manchester  will  be  learnt  in  time  to  pre- 
vent any  very  serious  losses  from  taking  place.  There 
is  one  circumstance  connected  with  this  business  which 
shews  how  deeply  the  scheme  of  fraud  had  been  laid, 
and  how  cautious  parties  should  be  in  their  inquiries 
respecting  strangers.  We  have  already  stated  that 
Clarke  (meaning  the  Plaindff)  referred  Mr.  Norris  to 
a  stockbroker  in  I/mdoriy  a  Mr.  Peacock^  we  believe^ 
to  whom  Mr.  Norris  wrote  for  information  respecUng 
Clark^8  (meaning  the  Plaintiff's)  circumstances.  He 
received  a  reply  from  Mr.  Peacock^  stating  that  Mr. 
Clarke  (meaning  the  Plaintiff)  had  been  introduced  to 
him  by  a  very  respectable  party;  that  he  had  sold  stock 
for  Clarke^  amounting  to  1700/.,  and  had  introduced 
him  to  Messrs.  Jones^  Lloyd^  and  Co.,  with  whom  he 
had  opened'  an  account  by  depositing  2000/.  We  be- 
lieve there  is  not  the  slightest  reason  to  doubt  the  truth, 
of  Mr.  PeacocVs  statement ;  and  the  probability  is,  that 
Clarke  (meaning  the  Plaintiff)  had  been  furnished  with 
the  stock,  and  an  introduction  had  been  obtained  to  the 
stockbroker  for  the  purpose  of  giving  colonr  to  his 
(meaning  the  Plaindff's)  proceedings  here  and  in  York'- 
shire"  —  By  means  of  the  committing  of  which  said  se- 
veral grievances  by  the  Defendants  as  aforesaid  the  Plmn- 
tiff  was  greatly  injured  in  his  said  good  name,  fame,  and 
credit,  and  in  his  said  trade  and  business ;  and  thereby 
also  one  Richard  Mu^ove^  who  otherwise  would  have 
entered  into  the  Plaintiff's  employ  in  his  said  trade  and 
business,  then  refused  so  to  do,  and  the  Pluntiff  was 
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compelled  to  pay  a  large  sum,  to  wit,  105/.,  in  order  to 
rescmd  a  certain  contract  by  him  then  made  in  that 
behalf  with  the  said  Richard  Musgraoe. 

The  Defendants  pleaded,  first,  the  general  bsue,  and 
then  a  justification  of  the  whole  libel,  with  the  exception 
of  thefollowingpassages  at  theend:*— ^<As  wehave  already 
stated,  Clarke  had  been  at  Leeds  for  one  or  two  days 
before  his  arrival  in  this  town,  and  is  supposed  to  have 
made  considerable  purchases  there.  It  is  hoped,  how- 
ever, that  the  detection  of  his  plans  in  Manchester  will 
be  learnt  in  time  to  prevent  any  very  serious  losses  from 
taking  place.'' — ^<  We  have  already  stated  that  Oarke 
referred  Mr.  Narris  to  a  stockbroker  in  LondoHj  a  Mr* 
Peacocky  we  believe,  to  whom  Mr.  Narris  wrote  for  in- 
formation respecting  Clarices  circumstances.  He  re* 
ceived  a  reply  from  Mr.  Peacock,  stating  that  Mr.  Clarke 
bad  been  introduced  to  him  by  a  very  respectable  party ; 
that  he  had  sold  stock  for  Clarke  amounting  to  1700J., 
and  had  introduced  him  to  Messrs.  Jones,  Uoyd,  and  Co. 
with  whom  he  had  opened  an  account  by  depositing 
SOOO/.  We  believe  there  is  not  the  slightest  reason  to 
doubt  the  truth  of  Mr.  Peaccok^s  statement ;  and  the 
probability  is,  that  Clarke  had  been  furnished  with  the 
stock,  and  an  introduction  had  been  obtained  to  the 
stockbroker  for  the  purpose  of  giving  colour  to  his  (mean- 
ing the  Plaintiff's)  proceedings  here  and  in  Yorkshire.** 

At  the  trial,  the  jury  found  that  the  justification  had 
been  proved,  and  gave  a  verdict  for  the  Defendants; 
whereupon 

A  rule  nisi  was  obtained  to  set  aside  this  verdict,  and 
enter  a  verdict  for  the  Plaintiff,  for  nominal  damages, 
on  those  parts  of  the  libel  to  which  there  was  no  jus- 
tification. 


1836. 


Wightman  and  W.  H.  Watson  shewed  cause. 

The  matter  omitted  in  the  justification  is  not  libellous, 
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except  in  oonnection  with  the  allegecl  charge  of  swindling 
at  Manckesier.  But  the  truth  of  that  charge  has  been 
proved;  and  if  the  principal  charge  in  a  libel  be  sub- 
stantially proved,  it  is  unnecessary  to  prove  all  the 
minute  incidental  circumstances  attending  the  same 
charge.  If  there  are  several  charges  distinct  in  their 
nature,  all  must  be  proved  in  order  to  establish  a  justi- 
fication; but  where  there  is  in  e£Pect  only  one  chaige, 
it  is  sufficient  to  justify  and  prove  the  substance  of  that. 
In  Edwards  v*  Bell  (a),  where  the  libel  was  that  the 
plaintiff  had  used  the  pulpit  for  the  purpose  of  invective 
against  individuals,  but  the  accompanying  circumstances 
were  also  described,  Bwrough  J.  said,  <*  the  defendants 
were  entitled  to  justify  in  this  action,  by  shewing  that 
what  they  had  alleged  against  the  plaintiff  was  borne 
out  in  fiict  In  such  a  case  it  is  sufficient  if  the 
substance  of  the  libellous  statement  be  justified ;  it  is 
unnecessary  to  repeat  every  word  which  might  have 
been  the  subject  of  the  original  comment  As  much 
must  be  justified  as  meets  the  sting  of  the  charge, 
and  if  any  thing  be  contained  in  a  charge  which  does  not 
add  to  the  sting  of  it,  that  need  not  be  justified.'' 
In  r Anson  v.  Stuari  (6),  a  plea  that  the  plaintiff  had  bera 
illq;aUy,  firaudulently,  and  dishonestly  concerned  and 
connected  with,  and  was  one  of  a  gang  of  swindlers  and 
common  informers,  and  had  also  been  guilty  of  decdving 
and  defrauding  divers  persons  with  whom  he  had  had 
dealings  and  transactions,  wherefore  Defendant  printed 
and  published,  &c.,  was  held  too  general,  and  allusion 
was  made  to  Newman  v.  Bailey^  where  the  plea  was 
held  defective  on  the  same  ground.  But  the  Defendant 
here  has  pleaded  in  detail,  and  proved  the  whole  of  the 
Plamtiff's  proceedings  at  Manchester;  and  the  visit  to 
Leeds  was  only  introductory  to  those  transactions. 
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In  Clarkson  v.  Lccmson  {a\  the  plaintiff  was  charged 
with  having  been  suspended  from  the  office  of  proctor 
on  three  several  occasions ;  and  the  defendant  pleaded 
and  established  only  one.  That  was  properly  held 
insufficient;  for  the  plaintiff  might  have  incurred  a  single 
suspension  innocently.  So  in  Weaver  v.  Lloyd  (6), 
where  a  libel  charged  the  plaintiff  with  various  acts  of 
cruelty  to  a  horse,  and  amongst  others,  with  knocking 
out  an  eye,  and  the  defendant  pleaded  that  the  charge 
was  true  in  substance  and  effect;  the  jury  having  found 
that  it  was  true  in  all  particulars,  except  that  the  eye 
was  not  knocked  out,  it  was  held,  that  the  justification 
was  not  proved,  and  that  the  plaintiff  was  entitled  to  a 
verdict  on  that  plea,  for  the  knocking  out  the  horse's 
eye  was  the  worst  part  of  the  charge.  Mountney  v. 
WatUm  (c),  is  the  converse  of  the  present  case.  There  the 
declaration  stated  that  the  defendant,  intending  to  cause  it 
to  believed  that  the  plaintiff  was  guilty  of  feloniously 
stealing  a  horse,  published  a  libel  concerning  him.  The 
libel,  as  set  out,  was  headed — ^^  Horse  stealer;"  and  then 
alleged  that  the  plaintiff  was  taken  up  on  suspicion  of 
having  stolen  a  horse,  by  a  constable  who  was  informed 
that  ^^  such  a  character"  was  at  a  certain  public-house; 
it  then  went  on  to  state  circumstances  of  suspicion 
against  the  plaintiff,  and  ultimately,  that  having  ob- 
tained permission  to  go  out  of  the  constable's  sight, 
he  made  his  escape,  but  was  retaken  and  confined  in 
gaol  for  examination :  innuendo^  that  the  plaintiff  was 
guilty  of  stealing  a  horse.  The  defendant  pleaded  the 
general  issue,  and  then  a  justification  as  to  all  parts  of 
the  libel,  except  the  word  <^  horse-stealer,"  setting  out 
in  this  latter  plea  the  several  circumstances  related  in 
the  libel :  it  was  held,  that  as  the  declaration  alle^ 


1886. 

CUJUB 

V, 

Tatmb. 


(a)  6^%^.  266.  587. 
(6)  ^B.SiCGlS. 


(c)  ^B.^  AM.  673. 


EASTER  TERM, 

that  the  libel  was  intended  to  convey  a  charge  of  felonyy 
and  that  intent  was  not  denied  by  the  plea,  the  state- 
ment of  circumstances  of  suspicion  to  excuse  part  of 
the  libel,  was  no  sufficient  justification. 

In  the  present  caae^  as  the  principal  charge  is  justified, 
the  attendant  circumstances  are  immaterial. 


Pkat  and  Humjrey^  in  support  of  the  rule,  con- 
tended that,  unless  fraud  were  imputed  to  the  Plmntiff 
in  his  conduct  at  laeds^  the  hope  that  the  detection  of 
plans  at  Manchester  would  be  learnt  in  time  to  prevent 
any  serious  losses  from  taking  place,  was  without  mean- 
ing; and  if  firaud  were  imputed  at  Leeds  that  was  a 
distinct  and  separate  charge,  in  respect  of  which,  as 
there  was  no  justification,  the  Plaintifi^,  according  to 
all  the  cases  cited,  was  entitled  to  a  verdict  for  at 
least  nominal  damages.  The  same  observation  applied 
to  the  insinuation  that  the  Plaintiff  had  been  furnished 
with  stock  and  an  introduction  to  a  stockbroker,  in 
order  to  give  a  colour  to  his  proceedings  at  Manckesier 
and  in  Yorkshire.  Unless  the  justification  be  co-exten- 
sive with  the  libel,  it  is  clearly  insufficient 

TiNDAL  C.  J.  There  can  be  no  doubt  that  a  defend- 
ant may  justify  part  only  of  a  libel  containing  several 
distinct  diarges.  That  was  established  in  Styles  v. 
N<Jtes  (a),  where  Lawrence  J.  said — <<  A  plea  of  justifi- 
cation may  be  good,  with  a  general  reference  to  certain 
parts  of  the  libel  set  forth  in  the  declaradon,  if  the 
Court  can  see  with  certamty  what  parts  are  referred  to; 
as  if  the  reference  be  to  so  much  of  the  libel  as  im- 
putes to  the  plaintiff  such  a  crime,  {e.  g.,  peijury,)  that 
would  be  sufficient  without  repeating  all  diose  parts 
again,  which  would  lead  to  prolixity  of  pleading,  and 
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OBght  to  be  avoided.''  Bat  if  he  omits  to  justify  a  part 
which  contains  libellous  matter,  he  is  liable  in  damages 
for  that  which  he  has  so  omitted  to  justify.  The  plea 
in  the  present  instance  does  not  affect  to  justify  the 
whole  of  the  publication,  and  we  are  to  see  whether  the 
part  omitted  would,  by  itself  form  a  substantive  ground 
of  an  action  of  libel.  I  cannot  say  that  it  is  of  that 
description.  The  general  charge  against  the  Plaintiff 
is,  that  he  was  concerned  in  a  grand  swindling  transac- 
tion. At  the  outset,  the  Court  cannot  help  seeing  that 
the  place  intended  to  be  referred  to  as  the  scene  of  the 
transaction  is  Manchester  alone.  The  newspaper  in 
which  the  libel  appears  is  published  there;  and  after 
calling  the  attention  of  its  readers  to  what  had  recently 
taken  place  in  the  town  of  Manchester^  it  goes  on:  — 
**  On  their  arrival  in  Manchester^  Mr.  Newman  intro- 
duced Mr.  Clarke  to  a  considerable  number  of  houses  in 
diflerent  branches  of  business ;  **  and  in  various  other 
parts  the  writer  points  out  Manchester  as  the  arena  of 
the  swindling.  In  the  latter  part  of  the  statement  he 
alludes  to  LeedSf  and  for  that  passage  we  are  asked  to 
enter  judgment  for  the  Plaintiff.  The  passage  is :  *<  As 
we  have  already  stated,  Garke  had  been  at  Leeds  for 
one  or  two  days  before  his  arrival  in  this  town,  and  is 
supposed  to  have  made  considerable  purchases  there; 
it  is  hoped,  however,  that  the  detection  of  his  plans  in 
Manchester  will  be  learnt  in  time  to  prevent  any  very 
serious  losses  taking  place.''  The  party  who  wrote  this 
meant,  no  doubt,  to  insinuate  that  the  Plaintiff  had  not 
been  at  Leeds  for  any  good  purpose;  but  the  declara- 
tion contains  no  allegation  that  fraud  was  imputed  to 
the  Plaintiff  in  his  transactions  at  Leeds,  and  if  the 
passage  is  so  ambiguous  that  the  Plaintiff  himself  could 
not  venture  to  put  such  a  construction  on  i^  why  should 
we?  The  only  remaining  part  is,  ^*  We  have  already 
stated  that  Clarke  referred  Mr.  Ncrris  to  a  stockbroker 
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in  London^  a  Mr.  Peacock^  we  believe^  to  whom  Mr. 
Narris  wrote  for  information  respecting  Clarices  circum- 
stances. He  received  a  reply  from  Mr.  Peacock  statiug 
that  Mr.  Clarke  had  been  introduced  to  him  by  a  very 
respectable  party;  that  he  had  sold  stock  for  Clarke^ 
amounting  to  1700/.,  and  had  introduced  him  to  Messrs. 
Jones^  Uoj^d^  and  Co.,  with  whom  he  had  opened  an 
account  by  depositing  2000/.  We  believe  there  is  not 
the  slightest  reason  to  doubt  the  truth  of  Mr.  Peacodis 
statement,  and  the  probability  is,  that  Clarke  had  been 
furnished  with  the  stock,  and  an  introduction  had  been 
obtained  to  the  stockbroker  for  the  purpose  of  giving 
colour  to  his  proceedings  here  and  in  Yorkshire/*  That 
has  a  tendency  the  same  way;  but  only  a  tendency; 
and  as  the  Plaintiff  himself  has  not  affixed  a  bad  sense  on 
it,  I  cannot  see  why  we  should  do  so.  The  rule,  there- 
fore, must  be  discharged 


Park  J.  I  am  of  the  same  opinion.  The  passage 
in  question  may  come  very  near,  but  it  is  impossible  to 
say  that  it  is  libellous  in  itself. 

We  must  take  the  passage  by  itself  unconnected 
with  the  rest  of  the  publication.  Taking  it  so,  and  in- 
dependently of  the  transaction  at  Manchester^  can  any 
one  say  that  an  allegation  that  the  Plaintiff  arrived  at 
Leeds^  and  laid  out  money  there,  is  libellous  ?  It  only 
shews  that  Leeds  was  the  place  of  transit  from  London ; 
and  when  that  passage  is  excepted,  the  rest  of  the  Ubel 
is  answered. 


Vaughan  J.  The  point  is,  whether  any  distinct  act 
of  criminality  imputed'  to  the  Plaintiff  has  been  left 
unjustified;  and  it  seems  to  me  that  such  is  not  the 
case.  The  whole  of  the  criminatory  matter  is  confined 
to  the  proceedings  at  Manchester^  to  which  the  sojourn- 
ing.at  Leeds  b  merely  introductory.    The  case  put  as 
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to  the  imputation  of  stealing  a  horse  at  one  place  and  a 
watch  at  another,  is  an  imputation  of  different  and 
distinct  acts  of  criminality.  So  in  Clarkson  v.  Lawsoti 
the  imputation  was,  that  the  Plaintiff  had  been  three 
times  suspended  from  the  oflSce  of  proctor,  and  a  plea 
that  he  had  been  only  once  suspended  was  held  to  afford 
no  justification.  But  here  there  was  no  innuendo  to 
point  the  object  of  the  Plaintiff's  visit  to  Leeds^  and  I 
cannot  see  with  distinctness  that  any  substantive  act  of 
criminality  has  been  left  unjustified. 


1836. 


BosANQUET  J.  It  is  admitted  by  the  counsel  for  the 
Plainti£[>  that  the  test  to  be  applied  on  this  occasion  is, 
whether  the  words  omitted  in  the  justification  amount 
of  themselves  to  a  libel.  Now  the  assertion  that  the 
Plaintiff  went  to  Leeds  is  clearly  no  libel.  But  then 
follows,  ^  It  is  hoped,  however,  that  the  detection  of 
his  plans  in  Manchester  will  be  learnt  in  time  to  prevent 
any  very  serious  losses  from  taking  place."  I  don't 
know  that  loss  is  necessarily  to  be  ascribed  to  crimi- 
nality :  it  may  arise  out  of  innocent  transactions. 

The  last  passage  comes  nearest  to  the  appearance  of 
libel.  "  We  have  alrekdy  stated  that  Clarke  referred 
Mr.  Norris  to  a  stockbroker  in  Ixmdofij  a  Mr.  Peacock^ 
we  believe,  to  whom  Mr.  Norris  wrote  for  information 
respecting  Clarktfs  circumstances.  He  received  a  reply 
from  Mr.  Peacock^  stating  that  Mr,  Clarke  had  been 
introduced  to  him  by  a  very  respectable  party ;  that  he 
had  sold  stock  for  Clarke,  amounting  to  1700/.,  and  had 
introduced  him  to  Messrs.  Jones,  Lioyd,  and  Co.,  with 
whom  he  had  opened  an  account  by  depositing  2000/., 
We  believe  there  is  not  tlie  slightest  reason  to  doubt  the 
truth  of  Mr.  PeacocV^  statement;  and  the  probability 
is,  that  Clarke  had  been  furnished  with  stock,  and  an 
introduction  had  been  obtained  with  the  stockbroker, 
for  the  purpose  of  giving  colour  to  his  proceedings 
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18S6.  here  and  in  Yorkshire.'*  But  without  something  to 
explain  it  there  is  not  sufficient  to  constitute  a  charge  of 
fraudulent  conduct;  and  under  the  general  issue  the 
Tatlob.  jury  had  to  consider  whether  it  amounted  to  such  a 
charge  or  not.  The  jury  have  found  the  justification  to 
be  proved,  and  that  justification  includes  every  thing 
^material  in  the  charge  against  the  Plaintiff. 

Rule  discharged. 


AffU  27.  Powell  v.  Horton. 

A  contract  to    ^T^HE  declaration  stated,  that  on  the  5th  of  Ax^foi 

seU  mess  pork    A    jg^^    j^  consideration  that  the  Plaintiff,  at  the 

of  Seoit  and 

Co.,  held  to     request  of  the  Defendant,  would  buy  of  the  Defendant 

mean  mess  ^  certain  quantity,  to  wit,  seventy-five  barrels  of  pork 
^^^  bT  *^  ^^*'  P®*"  ^^^^  payable  by  bill  at  three  months,  less 
iSbottandCo.:  three  months' discount  and  fourteen  days  for  delivery, 
^^'^  the  Defendant  promised  the  Plaintiff  that  the  said  quan- 

denoe  was        tity  of  pork  was  then  pork  of  a  certain  descnption,  kmd, 
admiaaible  to    and  quality,  to  wit,  mess  pork,  of  Scott  and  Ca     And 
meMiM*that    '^®  Plaintiff  averred  that  he,  relying  on  the  said  pro- 
language  bore  mise  of  the  Defendant,  did  then  buy  the  said  quantity 
in  the  market.  Qf  p^jj^  of  the  Defendant  upon  the  terms  aforesaid,  and 
then  paid  him  for  the  same  at  the  rate  and  in  manner 
aforesaid,  and  that  the  .said  quantity  of  pork  was  after- 
wards, to  wit,  at  the  expiration  of  the  said  period  of 
fourteen  days,  delivered  by  the  Defendant  to  the  Plain- 
tiff) yet  the  Defendant,  contriving  and  fraudulently  in- 
tendmg  to  injure  the  Plaintiff  did  not  perform  or  regard 
the  said  promise  so  by  the  Defendant  made  as  aforesaid, 
but  thereby  craftily  and  subtilly  defrauded  the  Plaintiff 
in  this,  to  wit,  that  the  quantity  of  pork  so  sold  and 
delivered  as  aforesaid  was  not,  at  the  time  of  such  pro- 
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mise  or  deliveryi  of  the  description,  kindi  and*  quality 
aforesaid,  but  on  the  contrary  thereof  was  then  pork  of 
a  difierent  and  inferior  description,  kind,  and  quality, 
that  was  to  say,  unmessed,  and  not  pork  of  ScM  and 
Co.,  and  worth  less  to  the  Plaintiff  by  a  large  sum  of 
money,  to  wit,  the  sum  of  100^  than  the  like  quanti^ 
of  pork  of  the  description,  kind,  and  quality  promised 
by^the  Defendant  as  aforesaid  would  have  been,  whereby 
the  Plaintiff  had  not  only  lost  and  been  deprived  of  the 
benefit  and  advantage  which  might  and  otherwise  would 
have  accrued  to  him  from  the  said  purchase,  and  from 
the  possession  of  such  quantity  of  pork  of  the  descrip- 
tion, kind,  and  quantity  promised  by  the  Defendant  as 
aforesaid,  but  also,  relying  on  the  Defendant's  said  pro- 
mise^ had  been  put  fruitlessly  and  without  advantage  to 
great  expense,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  100/.  in  and  about  the 
receivings  warehousing,  and  keeping  the  said  pork,  and 
in  and  about  the  endeavouring  to  sell  and  dispose 
thereof. 

The  Defendant  pleaded,  first,  nofi  assumpsit^  and  se- 
condly, that  the  pork  so  delivered  to  the  Plaintifl^  as 
in  the  declaration  mentioned,  was  mess  pork  of  ScM 
and  Co. 

At  the  trial  before  Tindal  C.  J.,  it  appeared  that  the 
Defendant,  an  Irish  provision  factor,  sold  to  the  Plain- 
tiff, after  inspection  by  the  Plaintiff's  clerk,  certain 
barrels  of  pork,  and  made  out  and  delivered,  by  his 
broker,  the  sold  note  in  the  following  terms:  — ^London^ 
15th  of  August  1834.  Sold  Mr.  Henry  P(meU^  for  ac- 
count Mr.  Benfamin  Horton^  Scott  and  Co.  75  barrels 
mess  pork  at  53^.  per  barrel,  ex  Vine,  payable  per  bill  at 
three  months,  less  three  months'  discount,  and  fourteen 
days  for  delivery."  The  price  amounted  to  196/.  5s.  M. 

The  pork  in  question  had  been  consigned  to  the 
Defendant  from  Sligo  by  Scott  and  Co.    The  Plaintiff's 
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clerk  stated  that  the  barrels  exhibited  to  him  by  the 
Defendant  were  branded  with  the  name  Seott  and  Ca, 
and  with  no  other  mark,  and  contained  nothing  but  prime 
mess  pork;  that  the  barrels  sent  to  the  Plaintiff,  in  addi- 
tion to  the  brand  Scoti  and  Co.,  had  the  letter  W.  marked 
on  them,  and  contained  pork  of  an  inferior  quality :  it 
was  mess  pork,  but  not  prime.  The  Defendant's  broker 
stated  that  the  pork  in  tlie  casks  marked  W.  was  not 
of  Scotfs  manufacture ;  and  it  was  proved  that  Seotf^ 
manufacture  was  worth  2f«  6d.  a  barrel  more. 

The  Plaintiff  wrote  to  complain  of  the  quality  of  the 
pork  on  the  5th  of  September^  and  attempts  at  a  settlement 
of  differences  were  made  till  the  16th  of  October.  These 
attempts  failing,  and  the  Defendant  refusing  to  take  the 
pork  back,  the  Plainti£^  on  the  3rd  of  Novemberj  the 
market  having  fallen  considerably  in  the  interval,  sold 
the  pork  for  149/.  165.,  and  now  sought  to  recover  the 
difference. 

It  was  objected,  on  behalf  of  the  Defendant,  that  the 
contract  was  to  sell  mess  pork  of  Scott  and  Co.,  and 
that,  as  mess  pork  consigned  from  Scott  and  Co.  had 
been  delivered,  the  Plaintiff  must  be  nonsuited :  where- 
upon, after  objection  to  their  testimony  made  and  over- 
ruled, two  witnesses,  conversant  with  the  trade,  were 
called,  one  of  whom  stated  that  by  the  words  <<  of  Scott 
and  Co.''  in  the  contract  he  should  understand  mant^ 
factured  by  Scott  and  Co. ;  and  the  other,  that  in  the 
trade,  it  would  be  construed  manufacture  of  Scott  and  Co. 

The  learned  Judge  being  also  of  opinion  that  sucb 
was  the  meaning  of  the  contract,  and  the  jury  thinking 
that,  under  the  circumstances,  the  resale  had  not  been 
delayed  an  unreasonable  time,  a  verdict  was  found  for 
the  Plaintiff  with  52/.  damages.     Whereupon, 


Cresswell,  pursuant  to  leave  reserved  at  the  trial,  ob- 
tained a  rule  nisi  to  set  aside  the  verdict  and  enter  a 
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nonsuit,  or  to  reduce  the  damages  to  9/.  7&  Sd.^  the 
amount  which  would  accrue  to  the  Plaintiff  on  a  de- 
duction of  25.  ed.  a  barrel  from  the  price  of  all  the      ^^^^^ 


V. 


barrek  delivered.  Hobton. 

Bompas  Serjt  shewed  cause.  This  contract  was  a 
warranty  that  the  article  in  question  was  of  the  manu-* 
&cture  of  Scoit  and  Co. ;  for  a  contract  to  sell  articles 
of  a  certain  denomination  implies  a  warranty  that  they 
shall  answer  such  denomination.  Thu%  in  Shepherd  v. 
Kain  (a),  where  an  advertisement  for  the  sale  of  a  ship 
described  her  as  ^*  a  copper-fastened  vessel/'  adding 
that  the  vessel  was  to  be  taken  with  all  faults,  without 
any  allowance  for  any  defects  whatsoever,  and  it  ap- 
peared that  she  was  only  partially  copper-fastened,  it 
was  held,  that  notwithstanding  the  words  '^  with  all 
faults,''  &c,  the  vendor  was  liable  for  the  breach  of  the 
warranty.  So,  in  Jones  v.  Bawden  (6),  which  is  a  stronger 
case  in  favour  of  the  Plaintiff  than  the  present,  where  -^ 
it  being  usual  in  the  sale  by  auction  of  drugs,  if  they 
were  sea  damaged,  to  express  it  in  the  broker's  cata- 
logue, and  drugs  which  were  repacked,  or  the  packages 
of  which  were  discoloured  by  sea-water,  bearing  an 
inferior  price,  although  not  damaged,  —  the  defendants, 
who  had  purchased  some  sea-damaged  pimento,  re- 
packed it,  and  advertised  it  in  catalogues,  which  did  not 
notice  that  it  was  sea-damaged  or  repacked,  but  referred 
it  to  be  viewed,  with  little  facility,  however,  of  viewing  it; 
it  was  held,  that  that  was  equivalent  to  a  sale  of  the 
goods  as  and  for  goods  that  were  not  sea-damaged,  and 
that  an  action  lay  for  the  fraud :  and  though  the  de- 
claration stated,  that  it  was  sold  as  and  for  pimento 
of  good  quality   and  condition,   whereof  the  samples 

(a)  SB.d^  Aid.  240.  (ft)  4  Taunt.  847. 
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1 8S6«       shexoed  thai  it  was  dusty  and  qf  inferior  qwdity^  yet  the 

jury  having  found  for  the  plaintiff,  the  Court  refused 

owBXj.  ^  ^^  ^\de  the  verdict  Here,  there  having  been  a 
HosTOK*  written  contract  for  goods  of  Scott  and  Co.,  the  circum- 
stance that  the  Defendant  exhibited  the  goods  to  the 
Plaintiff's  derk  before  entering  into  the  contract,  does 
not  release  him  from  the  implied  warranty.  For  in 
Gardiner  v.  Gray  (a),  Lord  EUenborough  laid  it  down, 
that  where  before  or  at  the  time  of  sale  a  specimen  of 
the  goods  is  exhibited  to  the  buyer,  if  there  be  a 
written  contract  which  describes  the  goods  as  of  a 
particular  denomination,  that  is  not  a  sale  by  sample ; 
but  there  is  an  implied  warranty  that  they  shall  be  of 
a  merchantable  quality  of  the  denomination  mentioned 
in  the  contract. 

The  real  question  is,  what  would  be  understood  in 
the  commercial  world  by  goods  of  Scott  and  Co.  The 
circumstance  of  their  obtaining  a  higher  price  by  2s.  6d* 
a  barrel  than  other  goods  of  the  same  description,  b 
conclusive  that  they  were  reputed  to  be  of  the  manu- 
fiicture  of  that  firm :  if  they  were  not,  the  brand  on 
which  the  Plaintiff  relies  is  a  mere  illusion,  and  has  no 
effect  but  to  mislead :  so  clearly,  however,  it  is  taken 
to  import  that  the  article  branded  is  of  the  manufacture 
of  the  party  whose  name  the  brand  expresses,  that 
courts  of  equity  will  grant  an  injunction  against  any  one 
who  usurps  the  brand  of  his  neighbour. 

But  if  there  were  any  doubt,  it  was  removed  by  the 
evidence :  and  when  certain  words  have  acquired  a  par- 
ticular meaning  in  commercial  usage,  evidence  is  always 
admissible  to  explain  the  usage. 

As  to  the  damages,  the  Plaintiff  is  not  to  be  confined 
to  the  mere  difference  in  price,  at  the  time  of  the  con- 
tract, between  the  commodity  delivered  and  the  com- 

(a)  4Cam;)6. 144. 


6  WILL.  IV. 


673 


modtty  contracted  for :  before  the  Plaintiff  can  effect  a 
resale,  the  market  may  have  fallen,  as  it  did  in  this 
case :  and  if  there  be  no  unreasonable  delay  in  effiscting 
the  resale,  the  Plaintiff,  as  upon  the  resale  of  an  un- 
sound horse,  is  entitled  to  the  difference  between  the 
price  p«d  to  the  Defendant  and  the  price  obtained  by 
the  Plaintiff  on  the  resale. 


1836. 


Cresstoell  and  Wightman^  in  support  of  the  rule. 

The  Defendant's  contract  was  not,  to  deliver  pork 
manufactured  by  Scdt  and  Co.,  nor  has  the  Plaintiff  in 
his  declaration  alleged  such  to  be  the  legal  eflect  of  the 
contract.  The  contract  was,  to  deliver  mess  pork  of 
ScoU  and  Co. ;  and  mess  pork  of  ScoU  and  Co.,  that  is, 
mess  pork  which  belonged  to  Scoit  and  Co.,  and  came 
from  ScoH  and  Co.,  has  been  delivered.  The  Defendant 
was  only  a  factor,  and  could  not  know  by  whom  the 
article  was  manufactured.  No  fraud  is  imputed  to  the 
Defendant;  and  die  name  attached  to  a  mercantile  com- 
modity does  not  necessarily  or  uniformly  import  that 
the  article  was  manufactured  by  the  person  whose  name 
it  bears ;  it  may  import  either  that  it  has  been  manu- 
fiictured  by  such  person,  or  that  he  has  exercised  his 
judgment  in  the  selection ;  and  where  the  article  is  not 
manu&ctured  by  him  the  purchaser  has  the  benefit  of 
his  superior  judgment  and  established  character.  That 
is  all  the  purchaser  can  require,  and  all  that  can  be 
obtained  in  the  commerce  of  the  greater  proportion  of 
mercantile  commodities.  The  Court,  therefore,  will 
not  import  into  the  contract  a  term  which  is  not  found 
in  it,  and  which  the  Plaintiff  has  not  suggested  in  his 
declaration,  viz.^  that  the  pork  was  to  be  of  the  manu- 
facture of  Scott  and  Co.  If  it  had  been  of  their 
manufacture,  and  had  turned  out  much  worse  than  it 
has  done,  the  Plaintiff  having  inspected  it  by  his  clerk, 
before  the  contract  was  entered  into,  could  have  reco- 
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1886.  vered  nothing;  for  a  warranty  does  not  extend  to 
defects  which  are  discoverable  upon  inspection;  Mar- 
getson  V.  Wright  (a) ;  he  ought  not  therefore  to  be  in  a 
HoRTQir.  better  position  when,  in  effect,  the  contract  has  been 
performed  according  to  its  letter  and  spirit,  and  accord- 
ing to  Plaintiff's  declaration.  If  a  warranty  proved  at 
the  trial  falls  short  of  that  declared  on  by  a  Plaintiff,  he 
cannot  recover.  As  in  Grty  v.  Cox  (i),  where  the 
plaintiff  in  assumpsit  alleged  that  in  consideration  that 
he  would  buy  a  quantity  of  sheathing  copper  of  the 
defendant  at  a  certain  price,  defendant  undertook  that 
it  should  be  good,  sound,  substantial,  and  serviceable 
copper ;  it  was  held  that  that  warranty  was  not  proved 
by  shewing  a  purchase  of  copper  sheathing  at  the  ordi- 
nary market  price,  no  express  warranty  having  been 
given.  And  in  that  case  Albott  C.  J.  said,  <*  that  if  a 
person  sold  a  commodity  for  a  particular  purpose^  he 
must  be  understood  to  warrant  it  reasonably  fit  and 
proper  for  such  purpose."  The  Defendant  here  has 
sold  pork  of  Scott  and  Co.  reasonably,  fit,  and  proper 
for  mess  pork,  and  the  Plaintiff  ought  not  to  extend  the 
warranty  beyond  the  terms  of  his  declaration.  In  Jones 
V.  Bawderij  Gibbs  J.  differed  from  the  rest  of  the  Court, 
and  there  was,  apparently,  a  fraud  in  the  transaction. 

Then,  as  to  the  supplementary  evidence,  the  witnesses 
were  not  called  to  prove,  and  did  not  prove  any  mer- 
cantile usage,  but  merely  their  own  opinion  of  this  par- 
ticular contract :  a  point  exclusively  for  the  decision  of 
the  Judge. 

And  with  respect  to  the  damages,  the  ^nding  of  the 
jury  that  there  had  been  no  unreasonable  delay  in  effect- 
ing the  resale,  was  altogether  against  the  wdght  of  evi- 
dence. The  Plaintiff  ought  to  have  proceeded  to  a 
resale  as  soon  as  he  discovered  the  alleged  defect,  and 

(a)  7  Bingh.  603.  (6)  4  B.  6$  C.  108. 
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not  to  have  cast  upon  the  Defendant  the  loss  ensuing 
from  a  falling  market 

TiNDAL  C.  J.  I  think  this  rule  cannot  be  supported 
on  either  ground.  This  is  an  action  on  a  warranty  of 
pork  upon  a  contract  of  sale  between  Benjamin  Horton 
and  Henry  Powell^  of  75  barrels  of  mess  pork  at  5Ss. 
per  barrel. 

The  warranty  is,  that  the  pork  is  mess  pork  of  Scott 
and  Co.,  and  the  breach  assigned  is,  that  the  pork  was 
of  a  different  and  inferior  description,  that  is  to  say, 
unmessed,  and  not  pork  of  Scott  and  Co. ;  upon  which 
issue  is  joined  that  the  pork  delivered  to  the  Plaintiff,  as 
in  the  declaration  mentioned,  was  mess  pork  of  Scott 
and  Co. 

The  question  is,  what  is  the  meaning  to  be  attached 
to  those  words.  Both  parties  employ  the  same  terms, 
but  differ  as  to  their  meaning,  and  that  meaning  must 
be  declared  either  by  the  Court  or  jury.  The  meaning 
the  Plaintiff  puts  on  the  words  is,  that  the  pork  must  be 
of  the  manufacture  of  Scott  and  Co. ;  the  Defendant 
contends  that  the  warranty  is  satisfied  if  the  pork  comes 
out  of  the  hands  of  Scott  and  Co.  The  broker  who 
made  the  contract  states  that  he  knows  the  brand  of 
Scott  and  Co.;  that  all  the  casks  which  had  the  brand  of 
Scott  and  Co.,  without  the  letter  FF.,  were  of  the  manu- 
facture of  Scott  and  Co. ;  and  all  that  had  their  brand, 
witli  the  letter  W.  in  addition,  were  not  of  their  manu- 
facture. 

In  making  this  statement  what  had  he  in  his  mind  ? 
How  did  he  distinguish  between  the  barrels  which  were 
of  the  manufacture  of  Scoit  and  Co.  and  those  which 
were  not,  unless  that  the  manufacture  of  Scott  and  Co. 
was  well  known  in  the  market?  And  the  circumstance 
that  those  barrels  obtain  a  better  price  in  the  market  by 
2s.  6d.  a  barrel,  leans  to  the  same  conclusion. 


1886. 


676 


EASTER  TERM, 


1836. 

PoWBUi 
HOBTOK. 


I  should  have  inferred,  therefore,  that  a  warranty 
that  the  pork  should  be  Scati  and  Co/s  pork  was  a 
warranty  that  it  was  pork  of  the  manufacture  of  Scott 
and  Co. ;  if  it  does  not  mean  that,  the  purchaser  gets 
only  an  empty  name.  But,  admitting  that  this  is  left  in 
doubt,  in  all  mercantile  contracts  on  which  doubt  arises, 
it  is  usual  to  call  persons  conversant  with  the  trade,  to 
state  what  is  understood  by  the  disputed  expression. 
Two  persons  were  called  in  this  case,  who  stated  that 
by  the  words  pork  of  Scott  and  Co.  they  understood 
pork  manufactured  by  Scott  and  Co.  It  is  true  the 
declaration  does  not  expressly  allege  that  as  the  legal 
effect  of  the  contract;  but  it  would  be  too  much  to 
say  that  the  Plaintiff  gives  up  the  meaning  of  the  con- 
tract because  he  sets  it  out  in  its  actual  terms  instead 
of  its  legal  effect.  A  party  who  agrees  to  buy  Bramah*s 
locks,  expects  to  have  locks  made  by  that  manufacturer; 
as  he  who  buys  a  picture  bearing  the  name  of  a  parti- 
cular artist  is  entitled  to  require  that  it  should  be  the 
work  of  such  artist.  So  here,  when  the  Plaintiff  buys 
pork  bearing  the  brand  of  a  certain  firm,  he  is  entitled 
to  have  an  article  manufactured  by  that  firm. 

With  respect  to  the  amount  of  damages,  it  has  been 
objected  that  the  resale  of  the  commodity  was  delayed 
an  unreasonable  time,  during  which  the  market  was 
falling.  But  it  appears  there  was  an  attempt  to  refer 
the  matter  in  dispute ;  that  the  arbitration  was  not  re- 
jected till  the  15th  of  October^  and  that  on  the  24th  the 
sale  was  effected.  It  was  open  to  the  Defendant  during 
all  the  intermediate  time  to  have  taken  back  the  goods, 
and  there  is  no  ground  for  saying  that  under  these  cir- 
cumstances the  sale  was  unreasonably  delayed. 


Park  J.  Upon  the  mere  words  of  this  contract,  I 
think  there  can  be  no  question.  But  assuming  that 
there  is  an  ambiguity,  and   it  was  proper  to  receive 
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evidence  as  to  the  acceptation  of  such  terms  in  the 
market,  the  Defendant's  counsel,  by  objecting  to  the 
admbsibility  of  such  evidence  and  rejecting  the  con- 
struction put  on  the  contract  by  the  judge,  refuses  in 
e£kct  the  decision  of  both  judge  and  jury.  It  is  then 
urged,  that  even  if  the  warranty  is  to  bear  the  Plaintiff's 
construction,  the  Defendant  is  exonerated  in  consequence 
of  the  Plaintiff  having  had  an  inspection  of  the  goods. 
But  Gardiner  v.  Gray  meets  him  expressly  on  that 
point ;  for  there  it  was  held,  that  where  before  or  at  the 
time  of  sale  a  specimen  of  the  goods  is  exhibited  to  the 
buyer,  if  there  be  a  written  contract  which  describes 
the  goods  as  of  a  particular  denomination,  that  is  not  a 
sale  by  sample ;  but  there  is  an  implied  warranty  that 
they  shall  be  of  a  merchantable  quality  of  the  denomin- 
ation mentioned  in  the  contract.  That  brings  the  case 
back  to  the  principle  on  which  a  party  who  purchases 
BramaVs  locks,  or  the  pictures  of  an  eminent  artist,  is 
entitled  to  require  from  the  seller  the  productions  of  that 
artist  or  that  manufacturer. 


18S& 

PoWXIiL 
HOBTON. 


Vaugham  J.  I  am  ofopinion  this  rule  ought  to  be 
discharged.  The  question  is,  what  construction  is  tobe 
put  on  the  terms  of  this  contract ;  and  although  parol 
evidence  cannot  be  received  to  vary  the  terms  of  a  con- 
tract, — as  in  the  case  of  the  prime  singed  bacon,  Yeats  v. 
/^(a), — yet  it  has  always  been  received  to  shew  in 
what  sense  mercantile  terms  are  used.  Here  it  was  for 
the  jury  to  determine  what  was  meant  by  the  words 
^<Pork  of  Scoti  and  Co."  As  to  that,  the  evidence  is  all 
on  one  side,  and  the  warrantry  having  been  clearly 
broken,  this  rule  must  be  discharged. 

BosANQUET  J.  As  to  the  meaning  of  this  contract, 
it  is  a  fair  and  reasonable  construction  to  say  that  pork 

(a)  6Taufi<.446. 
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1886.       of  Scott  and  Co.  means  pork  manufactared  by  Scott  and 

Co.     If  I  speak  of  the  literary  work  of  a  given  author, 

PowBLL  I  imply  that  it  was  written  by  that  author;  that  the 
HoRTOK.  picture  of  a  given  artist  was  painted  by  that  artist;  and 
that  manufactured  articles  stamped  with  a  name  are  the 
manufacture  of  the  party  whose  name  they  bear.  The 
Defisndant's  counsel  says  it  imports  merely  that  they 
have  the  credit  and  sanction  of  that  name^  and  that  the 
judgment  of  the  consignor  has  been  exercised  in  the  selec- 
tion of  the  article.  I  do  not  see  why  so  narrow  a  con- 
struction should  be  adopted ;  but  this,  at  all  events,  is  a 
mercantile  contract,  and  the  evidence  which  was  pro^ 
perly  received  to  explain  the  acceptation  of  the  terms  in 
the  market  is  all  on  one  side. 

As  to  the  damages,  the  Defendant  refused  to  take  back 
the  goods;  they  were  resold  within  a  reasonable  time; 
and  the  proper  measure  of  damages  is  the  difierence 
between  the  price  paid  upon  the  purchase  and  the 
amount  obtained  on  a  resale.  I  think,  therefore,  this 
rule  must  be 

Discharged. 

See  WeaU  v.  King  (a),  Yeats  v.  Pifm  (6),  Bridge  v. 
Wain{c)j  Padey  v.  Freeman  (d)^  Fisher  v.  Samuda{e)i 
Bluett  v.  Osborne  (g\  Laing  v.  Fidgeon  (A),  Prosser  v. 
Hooper  (i),  Parkinson  v.  Lee.  {k) 

(a)  12£<w«,452.  (c)  1  Oimpft.  19O. 

(b)  2  Marth.  Ul .     S.C.  \g)  \  Stark.  N.  P.  C.  S84. 
6  Taunt.  446.                                   (h)  6  Taunt.  108. 

(c)  IStark.N.P.C.BO^.  (i)  1  5.  JIfoore,  IO6. 

(d)  8  T.  R.  51.  Ik)  2  EoBt^Sl^ 
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Paget  and  Another  v.  Foley,   Executrix  of    AprU27. 
Ann  Chambers. 

nPHE  PlaindiF  declared  that  A.  H.  Chambers  being  Covenant  for 

possessed  of  the  tenements  hereinafter  mentioned  to  J^^^^^**^ 
1  may  TIB 

have  been  demised  to  Ann  Chambers^  for  the  residue  of  a  brought 

term  of  years  whereof  twenty  would  remain  unexpired  within  the 
after  the  expiration  of  the  lease  hereinafter  mentioned,  by  3 &4 IT. 4 
on  the  2d  of  April  1808,  by  an  indenture  then  made  be-  c.  42.  «.  S. 
tween  the  said  A.  H.  Chambers  of  the  one  part,  and  Ann  ^^-^^^  . 
Chambers  of  the  other,  demised  the  same  to  Ann  Cham-  years  by    ^ 
bersj  to  have  and  to  hold  for  the  term  of  sixty  years  ^  &  ^^'  *• 
from  the  25th  of  March  then  last  past,,  yielding  and 
paying  therefore  10/.  lOs.  per  annum  during  the  life  of 
Ann  Chambers^  and  15/.  155.  per  annum  after  her  de- 
cease; that  the  said  Ann  Chambers  for  herself,  heirs, 
executors,  administrators,  and  assigns,  covenanted  to 
pay  the  rent  at  the  times  in  the  indenture  specified; 
and  that  the  said  A.  H.  Chambers  on  the  21st  of  October 
1824,  by  indenture  then  made  between  himself  of  the 
first  part,  Joseph  Rougett  of  the  second,  and  the  Plain- 
tifi*s  of  the  third,  bargained,  sold,  assigned,  transferred, 
and  set  over  the  premises  so  demised  as  aforesaid,  to 
the  Plaintiffs,  to  have  and  to  hold  the  same^  and  his 
reversion  therein,  to  the  Plaintifl^,  their  executors,  ad- 
ministrators, and  assigns,  for  the  residue  of  the  term  of 
which  A»  H.  Chambers  was  so  possessed  as  aforesaid. 

Breach,  first,  that  after  the  making  of  the  assign- 
ment to  the  Plaintiffi,  and  in  the  lifetime  of  Ann  Cham-' 
bersj  and  during  the  term  granted  to  her  as  aforesaid, 
to  wit,  on  the  29th  of  September  1825,  a  large  sum  of 
money,  to  wit,  the  sum  of  10/.  105.  of  the  rent  afore- 
said, for  one  year  of  the  said  term,  then  elapsed,  became 
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-sl^6.       and  was  due  and  owing,  and  still  was  in  arrear  and  uh 

paid  to  the  Plaintiffi  contrary  to  the  tenor  and  efieec, 

v'  true  intent  and  meaning  of  the  said  indenture,  and  of 
Fplbt.  the  covenant  of  Ann  Chambers  by  her  in  that  behalf 
made  as  aforesaid.  Secondly,  that  after  the  making 
of  the  said  assignment  to  the  Plaintiffs,  and  after  the 
death  of  the  said  Ann  Chambers^  and  during  the  term 
granted  to  her  as  aforesaid,  to  wit,  on  the  25th  of 
March  18S5,  a  large  sum  of  money,  to  wit,  the  sum  of 
149/.  25.  5d.  of  the  rent  aforesaid,  for  nine  years  and 
one  half  a  year  of  the  said  term  elapsed  since  the 
death  of  Ann  Chambers^  became  and  was  due  and  owinj^ 
and  still  is  in  arrear  and  unpaid  to  the  Plaintiffi,  ccm- 
trary  to  the  tenor  and  effect,  true  intent  and  meaning  iX 
the  said  indenture,  and  of  the  covenant  of  the  said  Ami 
Chambers  by  her  in  that  behalf  made  as  aforesaid. 

The  Defendant  after  craving  oyer  of  the  deed  by 
which  A.  H.  Chambers  had  transferred  the  premises  to 
the  Plaintiffs,  and  thereby  shewing  that  the  Plainttfis 
took  and  held  the  premises,  as  mortgagees,  pleaded,  as 
to  the  breach  of  covenant  first  above  assigned,  that  the 
said  sum  of  lOL  lOs.  of  rent  aforesaid  therdn  mentioned, 
did  not  nor  did  any  part  thereof  become  due  at  any 
time  within  six  years  next  before  the  commoiGement  of 
this  suit,  nor  had  any  acknowledgment  of  the  same  in 
writing  signed  by  the  Defendant  or  her  agent  been 
given  to  the  Plaintiffs  or  their  agent  at  any  time  within 
six  years  next  before  the  commencement  of  this  suit : 
and  as  to  the  breach  of  covenant  secondly  above  as- 
signed, except  so  far  as  the  same  related  to  the  sum  of 
94/.  105.  of  rent  aforesaid  for  six  years  of  the  said  term^ 
ending  on  the  25th  of  March  1835,  that  the  said  rent  in 
the  said  second  breach  mentioned,  except  as  in  the 
introductory  part  of  that  plea  was  excepted,  did  not, 
nor  did  any  part  thereof  become  due  at  any  time  within 
six  years  next  before  the  commencement  of  this  suit; 
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nor  had  any  aeknowledgment  of  the  same  in  writing^        1986. 
ffigned  by  the  Defendant  or  her  agent,  been  given  to  the 
Plaintifis  or  their  agents  at  any  time  within  six  years 
next  before  the  commencement  of  this  suit* 
General  demurrer  and  joinder. 

2Z.  V.  Richards^  in  support  of  the  demurrer. 

The  period  of  six  years  is  no  bar  to  an  action  of 
covenant  for  rent. 

The  statute  3  &  4  J^.  4.  c.  27.  s.  42.  enacts,  <<  that 
after  the  Slst  of  December  1833,  no  arrears  of  rent, 
or  of  interest  in  respect  of  any  sum  of  money  charged 
upon,  or  payable  out  of,  any  land  or  rent,  in  respect 
of  any  legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due,  or  next 
after  an  acknowledgment  of  the  same  in  wriiing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  to  whom  the  same  was  pay- 
ablei  or  his  agent."  But  that  dog^  not  apply  to  rent 
reserved  on  a  deed ;  or,  if  it  does,  it  is  repealed  by 
S  &  4  ^.  4.  c.  42.  8.  3.,  which  enacts,  '*  that  all  actions 
of  debt  for  rent  upon  an  indenture  of  demise,  all  actions 
of  covenant  or  debt  upon  any  bond  or  other  specialty, 
and  all  actions  of  debt  or  scire  facias  upon  any  recog* 
nisance  that  shall  be  sued  or  brought  at  any  time  after 
the  end  of  the  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and  limitation 
hereinafter  expressed,  and  not  after;  that  is  to  say, 
the  said  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  or  covenant,  or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  scir^  facias  upon  recog- 
nisance, within  ten  years  after  the  end  of  this  present 
session,  or  within  twenty  years  after  the  cause  of  such 
acdons  or  suits^   but  not  after."      The  forty-second 

VOL.  II.  Y  Y 
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1836.  flection  of  S  &  4  fF.4.  c.  27.,  applies  only  to  rent  on 
B  simple  contract,  or  to  claims  for  use  and  occupation. 
Ancf  the  chief  object  of  the  statute  was  to  limit  the  right 
to  distrain  in  such  cases ;  for  the  right  to  sue  in  actions 
of  debt  was  already  limited  to  six  years  by  21  Jac.  1. 
c.  16.  The  language  of  that  statute  is,  <*  all  actions  of 
debt  for  arrearages  of  rent,  Sec,  shall  be  commenced 
within  six  years  next  after  the  cause  of  such  action ;" 
and  the  construction  put  on  those  words  afibrds  a  cine 
for  the  construction  of  the  language  of  8  &  4  ^.  4. 
c.  27.  5.  42.,  which  is,  in  effect,  the  same.  ^  No  arrears 
of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  land  shall  be  recovered  by  any  distress, 
action,  or  suit,  but  within  six  years  next  after  the  same 
shall  become  due."  Now,  in  Freeman  and  Stacks  case  {a) 
it  was  held,  that  the  21  Jac.  1.  c.  16.  did  not  extend 
to  rent  reserved  by  an  indenture. 

If,  however,  it  should  be  thought  that  r.  27.  of  8  & 
4  W.  4.  extends  to  rent  reserved  by  an  indenture,  then 
that  act,  which  received  the  royal  assent,  Jtdy  24tb, 
1833,  is  repealed  as  to  this  matter  by  c.  42.  8  &  4  ^  4., 
which  did  not  receive  the  royal  assent  till  Augusi  14th 
in  the  same  year.  For  when  two  acts,  passed  in  the 
same  session,  are  incompatible  with  each  other,  the  latter 
shall  prevail.  Rex  v.  Justices  of  Middlesex  (b).  In 
Paddon  v.  Bartlelt{c)  Tindal  C.J.  says,  "Before  we 
deprive  parties  of  rights  which  they  possess,  we  ought 
to  see  plainly  and  clearly  that  such  was  the  intention  of 
the  legislature,  and  the  meaning  of  the  words  which  they 
have  used." 

Stephen  Serjt.,  contrA.  By  8  &  4.  W.  4.  c.  27.  s.  42., 
the  Plaintiffs  are  precluded  from  recovering  any  arrears 
of  rent  unless  within  six  years  after  the  same  became 

(a)  Button,  109.  («)  BNw.  4*  Mann.  288. 
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due ;  and  the  statute  S  &  4  ^.  4.  €.  42.  $.  3.  is  not  in-        18S5. 
compatible  with,  and  does  not  repeal,  the  former. 

The  former  statute  has  no  object  if  it  does  not  extend 
to  rent  reserved  by  indenture ;  for  rent  due  on  a  parol 
contract  is  provided  for  by  21  Jac.  I.  c.  16.;  and  it 
cannot  be  said  that  c.  27.  3  &  4  W.  4.  applies  to  distress 
only,  for  the  forty-second  section  expressly  prohibits  the 
recovery  of  rent  by  any  action  or  suit,  as  well  as  by  any 
distress,  unless  within  six  years  after  it  became  due.  In 
Freeman  and  Siaa/s  case^  the  Court  bad  to  construe 
an  act,  in  which  the  words  immediately  preceding  **  all 
actions  of  debt  for  arrearages  of  rent,"  were,  **all 
actions  of  debt  grounded  upon  any  lending  or  contract 
wMout  specially.^*  There  is  no  such  accompanying  lan- 
guage to  conduce  to  a  similar  construction  in  c.  27.  of 
3  &  4  ^.4. 

I^  then,  c.  27*  extends  to  rent  reserved  on  an  inden- 
ture, it  is  an  affront  to  the  legislature  to  suppose  that  it 
was  repealedi  inadvertently,  by  another  act  passed  a 
fortnight  afterwards ;  and  that  it  should  have  been  re- 
pealed designedly  is  scarcely  credible.  But  there  is  no 
repugnancy  between  the  two  statutes ;  for  if  the  action 
must  be  brought  within  six  years,  it  will  certainly  be 
brought  within  ten ;  and  the  latter  act,  which  specifies 
only  debt  for  rent  upon  an  indenture  of  demise,  does 
not  apply  to  the  present  case,  which  is  an  action  of 
covenant.  The  latter  act  applies  chiefly  to  personal 
rights;  the  former,  to  claims  upon  land:  and  taking 
the  fortieth  and  forty*second  sections  of  the  former  in 
combination,  it  is  plain  that  the  object  of  the  legislature 
was  to  discharge  the  land  from  the  claim  of  a  mortgagee, 
such  as  the  Plaintiff  in  the  present  action,  within  a 
reasonable  time ;  for,  by  the  fortieth  section,  the  prin-- 
cipal  money  charged  on  land  by  way  of  mortgage  is  to 
be  deemed  satisfied  at  the  end  of  twenty  years,  if  there 
be  no  acknowledgment  or  payment  of  interest  in  the 
y  Y  2 
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1856.  meantime;  and  then,  by  the  forty-second,  no  arrears xif 
rent  or  interest  in  respect  of  any  sum  charged  on  land^ 
is  to  be  recovered  but  within  six  years  after  the  same 
shall  become  due.  The  act,  therefore,  clearly  applies 
to  rent  claimable  in  respect  of  any  sum  charged  on  land 
by  way  of  mortgage.  Unless  it  receives  the  construction 
for  which  the  Defendant  contends,  the  intenUon  of  the 
legislature  to  relieve  the  land  from  such  charges  will  be 
defeated;  and  a  mortgagee,  even  after  reconveyance, 
may  harass  the  occupier  by  a  distress  for  rent  accruing 
at  a  longer  period  than  six  years. 

Rex  V.  Justices  of  Middlesex  turned  on  a  supposed  re- 
pugnancy between  two  local  road  acts.  But  wherevet* 
general  statutes  have  appeared  to  conflict,  the  courts 
have  been  astute  to  reconcile  them,  rather  than  intend 
a  repeal  of  the  earlier  statute,  where  no  repeal  is  ex- 
pressed. Thus  in  Com.  Dig.  Parliament^  R.  9.  it  in 
laid  down,  —  ^*  A  later  statute,  general  and  affirmative, 
does  not  abrogate  a  former  which  is  particular:  as  the 
statute  5  Eliz.  4«,  that  none  use  a  trade  without  being 
apprentice,  does  not  take  away  4  &  5  Philip  and  Mary  5. 
that  no  j/oeaver  use,  &c.  So  a  subsequent  act  which 
may  be  reconciled  with  a  former,  shall  not  be  a  repeal 
of  it.  Though  there  are  negative  words :  as  the  statute 
1  &  2  Philip  and  Mary  10.  that  alt  trials  shall  be  accord- 
ing to  the  course  of  the  common  law,  and  not  otherwise^ 
does  not  take  away  35  Eliz.  &*,  for  trial  of  treason 
beyond  sea.**  Hill  v.  Filking  {a)  is  a  strong  authority  to 
the  same  effect.  In  Dr.  Fosiet's  case  (2),  Lord  Coke  says, 
*^  it  must  be  known,  forasmuch  as  acts  of  parliament  are 
established  with  such  gravity,  wisdom,  and  universal 
consent  of  the  whole  realm,  for  the  advancement  of  the 
common  wealth,  they  ought  not,  by  any  constrained  con- 
struction out  of  the  general  and  ambiguous  wordsof  asiib^ 

(a)  \0Mod.4»%\.  (6)  U  Bep.Ma. 
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sequent  act  to  be  abrogated ;  sed  Jngusmodi  staMa  ian$&        ^^^ 
solennitaief  eiprudeniia  edita^iBLS  Foriescue  speakS} ought  to 
be  maintained  and  supported  with  a  benign  and  favour- 
able construction:  for  Fortescue  sailh,  prudenii&  enim 
et  sapientid  ipsa  esse  referia  puiandum  esi^  dum  nou 
unict^  out  centum  solum  consuUorum  virorum  prudentidf 
scdplusquam  trecentorum  electorum  hominumj  qualinumera 
olim  senatus  Somanorum  regebattitf  edita  sunt.      And 
where  the  statute  of  16  Bic.  c.  5*  enactsy  that  all  the 
lands  and  tenements  of  one  attainted  in  a  premunire 
shall  be  forfeited  to  the  king,  the  case  in  Pash.  21  Flh^ 
was,  that  one  Trudgin^  being  tenant  in  tail  of  certain 
lands  and  tenements,  was  attainted  in  a  premunire ;  and 
the  question  before  all  the  judges  of  England  was,  if  the 
estate  tail  was  barred  or  not;  and  it  was  resolved  b;  all 
the  judges,  that  those  general  words  had  not  repealed 
the  statute  of  Bonis  ConditiimalUms^  but  that  he  should 
forfeit  only  for  his  life,  and  the  issue  in  tail  should 
inherit"    In  Gregorys  case  (a),  Gregory  brought  a  writ 
of  error  against  Blashjieldf  and  the  case  was,  that  A 
brought  a  plaint  in  the  Court  of  London^  which  was  a 
court  of  record,  against  G«,  tarn  pro  domind  Regini 
quam  pro  seipso,  on  the  statute  of  4  &  5  Philip  and 
Mary^  c.  5.,  which  prohibits  that  none  shall  weave  any 
woollen  cloth  or  kersies,  unless  he  hath  been  apprentice, 
or  exercised  the  trade,  &c.  by  seven  years,  upon  pain  of 
forfeiture  of  such  cloth,  or  the  value  of  it,  the  penalty  to 
be  recovered  by  action.  Sec.  in  any  court  of  record^  &c.; 
and  three  errors  were  assigned,  first,  that  the  said  branch 
of  the  act  was  abrogated  and  Uken  away  by  the  statute 
of  5  Eliz*  r.-4. :  sed  nou  allocatur^  for,  inspecto  statuto^^ 
ihey  both  stand  together;  and  it  was  said  that  a  later 
statute  in  the  affirmative  shall  not  take  away  a  former 
act;  and  eopotius^  if  the  former  be  particular,  and  the 
latter  general.    And  Stradling  v.  Morgan  {b)  shews,  that 

(o)  6  Rep.  20  b,  (6)  Phwd.20h 
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1886.  the  Court  will  look  to  the  general  intention  of  the  legis- 
lature  in  passing  the  subsequent  acts.  By  a  statute 
made  in  7  Ed.  6.  c.  L  s.  15.,  it  is  enacted,  <<  that  if  any 
treasurer,  receiver,  or  minister-accountant,  or  their 
deputy  or  deputies,  do  take  or  receive  of  any  person 
any  sum  or  sums  of  money  of  or  for  the  payment  of 
any  fees,  &c.,  more  or  otherwise  than  he  or  tliey  may 
lawfully  do  by  former  laws  and  statutes  in  such  case 
provided,  then  the  said  treasurer  &c.  so  offending, 
ahall  forfeit  and  lose  for  every  penny  or  pennyworth  so 
to  be  taken  or  received,  six  shillings  and  eight  pence  to 
the  party  grievedL"  Defendant  was  receiver  of  certain 
manors,  and  took  more  than  was  due.  The  point  — 
whether  the  statute  extends  to  the  treasurers,  receivers, 
or  ministers  accountant  of  any  other  person  than  the 
king,  was  argued  by  the  counsel  for  the  Defendant;  and 
also  it  was  argued  and  held  by  all  the  barons,  that 
treasurers,  receivers,  or  ministers  accountant  of  com- 
mon persons,  and  their  deputies,  who  receive  money 
JOT  other  profit  for  payment  of  fees,  &c.  are  out  of  the 
provision  and  penalty  of  the  statute.  And  yet  they 
nil  agreed  that  such  are  within  the  words  of  the  statute, 
for  the  words  are,  **  if  any  treasurer,''  &c.  But  when 
a  man  considers  the  mischief  long  before  the  statute,  and 
what  it  was  that  the  parliament  intended  to  redress,  he 
will  thereby  perceive,  that  the  intent  of  the  makers  of  the 
act  was  only  to  punish  the  treasurers,  &c.  of  the  king, 
and  not  of  common  persons.  For  when  monasteries, 
houses  of  religion,  &c.  were  dissolved,  and  came  to  the 
hands  of  Henry  8.,  pensions  were  assigned  to  the  abbots, 
&c. ;  and  the  treasurers,  receivers,  &c.  appointed  by  the 
king  to  pay  them,  perceiving  that  so  many  were  payable 
through  their  hands,  made  a  gain  of  it,  &c.  *<  And  the 
judges  of  the  law  in  all  times  past  have  so  far  pursued 
the  intent  of  the  makers  of  the  statutes,  that  they  have 
expounded  acts  which  were  general  in  words  to  be  but 
particular  when  the  intent  was  particular.     Many  cases 
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were  then  cited;  from  which  cases  it  appears,  that  the  1836. 
sages  of  the  law  heretofore  have  construed  statutes  quite 
contrary  to  the  letter  in  some  appearance;  and  those 
statutes  which  comprehend  all  things  in  the  letter,  they  Folxt. 
have  expounded  to  extend  but  to  some  things;  and 
those  which  generally  prohibit  all  people  from  doing 
such  an  act,  they  have  interpreted  to  permit  some 
people  to  do  it ;  and  those  which  include  every  person  in 
the  letter,  they  have  adjudged  to  reach  to  some  persons 
only ;  —  which  expositions  have  always  turned  on  the  in- 
tent of  the  legislature,  which  they  have  collected  some- 
times by  considering  the  cause  and  necessity  of  making 
the  act,  sometimes  by  comparing  one  part  of  the  act  with 
another,  and  sometimes  by  foreign  circumstances;  so 
that  they  have  ever  been  guided  by  the  intent  of  the 
legislature,  wliich  they  have  always  taken  according  to 
the  necessity  of  the  matter,  and  according  to  that  which 
is  consonant  to  reason  and  good  discretion." 

S  &  4  fF.  4.  c.  27*,  precludes  any  distress,  action,  or 
suit,  after  six  years.  Cap.  42.  omits  any  mention  of 
distress ;  an  omission  which  cannot  be  accounted  tor,  if 
r.  42.  was  meant  to  repeal  c.  27.  And  5.41.  ofc.27. 
having  limited  the  recovery  of  arrears  of  dower  to  six 
years,  the  rent  mentioned  in  5. 42.  must  mean  rent  of 
every  other  kind. 

IL  V.  Richards^  in  reply.  In  all  the  cases  cited,  the 
first  act  was  particular,  and  the  last  general.  Here, 
the  first  act  is  general,  and  the  last  particular.  As  to 
the  argument  drawn  from  the  provisions  of  21  Jac.  1. 
c.  16.,  it  may  be  answered  that  S  &  4  W^^^  c.  27.  is  a 
re-enactraentjof^tl^^  the  additional 

prohibition  of  distress  after  the  period  of  six  years. 
Reliance  is  placed  on  the  Plaintiffs'  claiming  an  arrear  of 
rent  or  interest  in  respect  of  a  sum  charged  on  land ; 
the  language  of  the  forty-second  section  of  chap.  27« ; 
Y  Y  4 
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1^36*  but  the  clause  may  be  read  at  if  there  were  a  eoiama 
after  the  word  rent ;  at  all  events,  a  mortgage  is  not 
the  sort  of  charge  intended  by  that  sectioa ;  hr  the 
relation  of  mortgagor  and  mortgagee  has  nothing  io 
it  w.hicb  alters  the  position  of  the  temint.  If  the  raprt* 
gagor  might  have  sued  hb  tenant  for  a  period  of  more 
than  six  years,  why  should  not  the  mortgagee  ?  TheOt 
this  b  an  action  of  covenant,  not  for  the  rent,  but  for 
damages  in  lieu ;  and  the  statute  contains  no  limitation 
of  six  years  on  covenant  for  repairs*  To  limit  the 
action  for  rent,  without  limiting  also  the  action  on  other 
covenants  running  with  the  land,  would  be  altogether 
nugatory. 

TiMOAL  C.  J.  In  giving  judgment  for  the  Plaintiffs, 
I  am  disposed  to  rest  on  the  construction  of  the  second 
statute.  At  the  same  time,  if  we  were  bound  to  decide 
whether  or  not  the  case  fell  within  S  &  4  fT.  4.  c.  27*9 1 
should  say  there  are  strong  reasons  for  thinking  that  it 
does  not  include  tlie  present  case.  That  statute  is  en* 
dt)ed,  "  An  act  for  the  limitation  of  actions  and  suits 
relating  to  real  property,  and  for  simplifying  the  reme- 
dies for  trying  the  rights  thereto ;"  which  seems  more 
periinent  to  rents  that  are  a  charge  on  the  land  than  to 
mere  conventional  rents.  Then  a  reference  to  the  rents 
specified  in  the  first  section  of  the  statute^  shews  that  the 
arrearages  of  rent^  mentioned  in  sect  42.,  have  no  relation 
to  a  conventional  rent  reserved  on  a  lease.  In  sect.  2. 
it  is  clear  that  the  word  refU  is  used  to  express  chaiges 
for  which  an  assize  would  lie  —  rents  which  are  a  charge 
on  land.  Sect  36.  goes  to  abolish  all  real  and  mixed 
actions.  Sect  40.  enacts,  that  money  charged  on  land 
shall  be  deemed  satisfied  at  the  end  of  twenty  years,  if 
there  be  no  interest  paid,  or  acknowledgment 

It  is  said  that  sect  41.,  which  relates  to  dower,  enacts 
that  no  arrears  of  dower  shall  be  recovered  for  more 
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than  six  years,  and  that  when  sect.  42.  follows  by  enact- 
ing that  no  arrears  of  rent  or  interest  shall  be  recovered 
for  more  than  six  years,  we  must  intend  that  the  legis- 
lature proposed  thereby  to  include  all  other  kinds  of 
rent.  I  should  say  it  was  proposed  to  include  other 
rents  of  the  same  nature  as  those  to  which  the  act,  ac- 
cording to  its  title  and  preamble,  was  intended  to  i^ply, 
rather  than  conventional  rents  reserved  on  a  lease* 

However,  it  is  not  necessary  to  give  an  opinion  on 
the  point ;  for,  on  comparing  the  enactment  with  the 
third  section  of  3  &  4  ^.  4.  c.  42.,  if  it  was-  intended 
in  the  former  to  include  rent  on  an  indenture  of  lease, 
the  latter  statute  has  now  excluded  that  species  of  rent 
from'  the  operation  of  the  former.  The  first  act  received 
the  royal  assent  on  the  24th  of  July  1833,  and  was  to 
come  in  force  on  the  1st  of  January  1834 ;  the  second  re- 
ceived the  royal  assent  on  the  14th  of  August  1833,  and 
was  to  come  in  force  on  the  1st  of  June  1833.  The  legis- 
lature, therefore,  by  the  second  statute,  made  a  new  and 
distinct  enactment  to  come  into  operation  before  the 
other.  If  there  be  any  thing  in  the  second,  irrecon- 
cileable  with  the  first,  it  would  be  a  strange  proceeding 
that  the  legislature  should  designedly  pass  one  law  to 
be  in  force  for  some  time  in  one  year,  and  a  different 
law,  on  the  same  subject-matter,  to  come  in  force  the 
next.  But  it  seems  to  me  that  there  is^nothingjCQQ.?,. 
flicting  in  the  two>  By  sect.  3.  of  3  &  4  ^.  4.  c.  42.,  it 
is  enacted^^^  that  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  all  actions  of  ^coyeoant  or  debt 
upon  any  bond  or  j9tliec..fi]2ecialty,  and  all  actions  of 
debt  or  scire  facias  upon  any  recognisance,  that  shall  be 
sued  or  brought  at  any  time  after  the  end  of  the  pre- 
sent session  of  parliament,  shall  be  commenced  and 
sued  within  the  time  of  limitation  hereinafter  expressed, 
and  not  after ;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  any  indenture  of  demise,  or  covenant,  or 
(|ebt  upon  any  bond  or  other  speciality,  actions  of  debt 
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1886.  or  scire  Jacias  upon  recognisance,  within  ten  years  after 
the  end  of  this  present  sessioni  or  within  twenty  years 
after  the  caose  of  such  actions  or  suits,  but  not  a^er." 
Those  are  not  merely  negative  words,  but  import  an 
affirmative  also ;  not  merely  that  a  plaintiff  may  not  sue 
for  rent  accruing  more  than  ten  years  before,  but  that 
he  nunf  sue  for  all  that  time  to  come,  for  rent  in  arrear 
at  the  time  the  act  passed.  Therefore  here  is,  in 
August  1883,  a  l^islative  declaration  that  actions  may  be 
brought  for  rent  in  all  that  period :  compare  that  with 
sect.  42.  in  the  former  act,  if  that  section  b  to  be  taken 
as  comprehending  similar  causes  of  action.  By  that 
section  it  is  enacted,  •<'  that  after  the  said  81st  day  of 
December  1888,  no  arrears  of  rent,  or  of  interest  in 
respect  of  any  sum  of  money  charged  upon,  or  payable 
out  of,  any  land  or  rent,  or  in  respect  of  any  legacy,  or 
any  damages  in  respect  of  such  arrears  of  rent  or  in- 
terest, shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  ^ix^  yi|ars  next  after  the  same  respectively 
shall  have  become  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent" 
If  this  is  a  general  enactment,  the  subsequent  declar- 
ation that  an  "^^'^T  ftfiCfi^li.'^n*^  "My  N  ^^pipm^nced 
during  a  lpnj;er  period  is  virtually  an  exeception  out  of 
the  former :  we  are  to  reconcile  the  two  enactments  if  it 
be  possible ;  but  if  it  be  not,  the  affirmative  and  nega- 
tive cannot  co-exist,  and  the  action  of  covenant  must  be 
taken  as  an  exception.  Therefore,  without  affecting  the 
clause  in  the  first  statute  further  than  is  necessary  to 
give  effect  to  the  second,  we  decide  that  thd  plea  of  six 
years'  limitation  of  the  cause  of  action  is  bad. 

Park  J.  I  am  inclined  to  think  that  this  is  a  case 
not  intended  to  be  included  in  the  first  act  of  parlia- 
ment; but  I  abstain  firom  giving  any  express  opinion  on 
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the  point    If,  however,  it  be  included  in  the  first  act,        1886. 
the  second  is  so  express  and  clear  in  its  language  that 
I  cannot  distinguish  it  from  this  case,  and  am  of  opinion 
it  repeals  the  first  as  to  the  action^fjage^wnt^  fw 
of  this  description. 

When  I  find  the  legislature  using  in  the  second 
statute  language  incompatible  with  the  first,  if  the  first 
is  to  be  taken  as  involving  a  case  of  this  kind,  I  must 
give  effect  to  the  latter.  In  that,  I  find  **  that  all  ae* 
tions  of  debt  for  rent  upon  an  indenture  of  demise, 
all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  ot^ scire  facias  upon 
a  recognisance,"  are  limited  as  therein  prescribed.  If 
there  be  any  use  in  language,  this  is  an  action  of  cove* 
nant  such  as  that  contemplated  by  the  act,  and  the 
Plaintifis  are  entitled  to  sue. 

Vaughan  J.  It  is  difficult  to  suppose,  from  the  short 
interval  between  the  passing  of  these  two  acts,  that  any 
contradiction  could  have  been  intended  by  the  legis- 
lature;  but  if  there  be  any  conflict  between  the  two 
acts,  the  latter  is  so  plain  and  unequivocal  that  it  must 
prevail. 

BosANQUET  J.    I  agree  in  thinking  that  the  Plaintiffi 

•  are  not  confined  to  six  years  for  thejtecovggu^JitB^ 

reserve^on  a  lease.      irUie  case  bad  rested  on  the 


first  act,  aniS^tfie  second  had  never  passed,  I  should 
have  thought  the  right  to  recover  had  been  confined 
to  six  years.  The  first  section  enacts  that  the  word 
rent  shall  extend  to  all  heriots  and  to  all  services  and 
suits  for  which  a  distress  may  be  made.  It  appears  to 
me  that  that  must  include  rent  service.  The  second 
section  appears  to  relate  to  the  recovery  of  an  estate  in 
the  rent ;  and  after  limiting  twenty  years  for  the  reoo* 
very  of  an  estate  in  the  rent,  other  provisions  are  intro- 
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1S^6.  duoed  as  to  the  recovery  of  arrears.  Section  40.  relates 
to  principal  money  charged  upon  land.  Then  comes 
section  42.,  <'  That  after  the  3l6t  day  of  December 
ISSSy  no  arrears  of  rent,  or  of  interest  in  respect  of 
any  sum  of  money  charged  upon,  or  payable  out  of, 
any  land  or  rent,  or  in  respect  of  any  legacy,  or  any 
damages  in  respect  of  such  arrears  of  rent  or  interest, 
shall  be  recovered  by  any  distress,  action,  or  sui^ 
but  within  six  years  next  after  the  same  respectively 
shall  have  become  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent." 

It  is  contended  that  this  does  not  apply  to  rent  re^ 
served  by  sgecialty,  and  a  case  has  6een  I'eferred  to  on 
the  construction  of  the  statute  of  James  L  But  if  we 
look  to  the  words  with  which  arrears  of  rent  are  asso- 
ciated, it  seems  difficult  to  confine  the  expression  to 
renjt  reserved  by  parol  agreement,  for  interest  cannot  be 
made  a  charge  on  land,  by  parol ;  and  there  is  no  limit* 
atico  but  this  for  the  recovery  of  arrears,  whether  due 
by  parol  or  on  specialty. 

However,  on  this  point  it  is  unnecessary  to  give  any 
opinion ;  for  if  such  be  the  true  interpretation  of  the 
6rst  act,  it  is  quite  inconsistent  with  the  second;  and  in 
«uch  case  the  latter  enactment  niust  prevail. 

Judgment  for  the  Plaintifli. 
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Weston  v.  Foster.  Apru  28. 

npHE  declaration  alleged  that  Defendant  was  indebted  Assumprit 

to  Plaintiff  for  money  lent,  for  money  paid,  for  ^or  money 

interest,  and  for  money  found  to  be  due  on  an  account  ^^  MswnL 

stated.  sit,  and  a  bot- 

The  Defendant  pleaded,  first,  the  general  issue,  and     ^^^^' 

Secondly,  that  after  the  making  of  the  promises  in  satisfaction  of 

the  declaration  mentioned,  and  before  the  commence-  'he  debt. 

ment  of  this  suit,  to  wit,  on  the  5th  of  August  18S4,  an  hr^ng^Tn 

account  was  stated  between  the  Plaintiff  and  Defendant  found  for  the 

of  and  concerning  the  said  several  sums  of  money  in  ?"°5^' *^*^ 
,      ,    ,        .  .        J    .    .  .  ,        Court  refused 

the  declaration  mentioned,  being  such  account  stated  as  a  new  trials 

in  the  declaration  was  mentioned ;  and,  upon  that  account*  which  was 
ing,  the  Defendant  was  then  found  to  be  in  arrear  and  ^j^  ^     ^^  ?" 
indebted  to  the  Plaintiff  in  the  sum  of  406/.  05.  G^d.  that  a  bond 
That  the  causes  of  action  in  the  declaration  mentioned,  having  been 
so  far  as  related  to  the  said  sum  of  406/.  05.  Sid.  parcel,  implied  pro- 
&&,  arose  and  accrued  to  the  Plaintiff  for,  and  in  re-  ^}^  to  pay 
spect  of,  certain  disbursements  made  for,  and  on  account        °^'  *"'^' 
of,  a  certain  brig  or  vessel  of  the  Plaintiff  called  the  jE/i- 
zabetfi,  whereof  one  Bobert  Fortune  was  master  and  com- 
mander, then  lying  and  being  off  Sierra  Leone  on  the 
coast  of  Africa^  and  monies  supplied  for  the  purposes 
of  enabling  her  to  sail  and  proceed  in  a  certain  then 
intended  voyage  on  which  she  was  about  to  proceed,  to 
wit,  from  Sierra  Leone  aforesaid  to  England^  and  for 
interest  on  such  monies  respectively.     That  afterwards, 
and  after  such  account  had  been  and  was  so  stated  as. 
aforesaid,  and  before  the  vessel   set  sail  from  Sierra 
Leone  on  her  said  intended  voyage,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  5th  of  August  18S4 
aforesaid,  the  said  Bobert  Fortune  so  being  such  master 
and  commander  of  the  said  brig  or  vessel,  did,  for  and 
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on  account  of  the  said  several  causes  of  action  in  the  de- 
claration mentioned,  so  far  as  the  same  related  to  the  said 
sum  of  406/.  Os.  6^.,  parcel,  &c.,  make  and  seal,  and  as 
his  act  and  deed,  deliver  to  the  Pbintiff  the  said  Robert 
Fortunes  certain  writing  obligatory,  commonly  called  a 
bottomry  bond,  in  the  penal  sum  of  812/.  Is.  Id.  of  law- 
ful money»  &c«  under  and  subject  to  a  certain  condition 
thereunder  written,  whereby,— > after  reciting  that  the 
good  brig  or  vessel  called  the  Elixabethf  of  the  burthen 
of  276  tons,  or  thereabouts,  whereof  the  said  Robert 
Fortune  was  master,  was  then  bound  home  and  IbrtlH 
with  to  depart  on  her- return  voyage  to  England i  and 
that  in  consequence  of  the  great  sickness  and  mortality 
that  had  prevailed  amongst  the  crew  of  the  said  brig, 
and  the  detention  and  expense  arising  therefrom,  the 
disbursements  of  the  vessel  had  amounted  to  an  un- 
usually large  sum,  and  that  the  owner  of  the  brig  had 
not  furnished  the  master  with  the ^  means  of  paying  the 
aame^  and  proceeding  on  his  intended  voyage;  and 
thereupon  the  master  was  incapacitated  to  take  up 
money  for  supplying  the  brig  for  her  intended  voyage, 
which  voyage  and  employment  the  owner  of  the  brig 
had  consented  and  agreed  to;  and  that  the  Plaintiff 
had  paid  and  lent  unto  the  said  master  the  sum  of 
406/.  05.  6\d.  of  lawful  money  of  that  colony,  and  was 
contented  and  agreed  to  stand  to  and  bear  the  hazard 
and  adventure  thereof  on  the  hull  or  body  of  the  said 
ship  during  the  voyage,  so  as  the  same  did  not  exceed 
three  calendar  months  from  the  first  day  of  the  then 
present  month  of  August  to  be  accounted;  —  the  con- 
dition of  the  said  writing  obligatory  was  declared  to  be 
such,  that  if  the  said  vessel  should  and  did  accordingly, 
with  all  convenient  speed,  proceed  and  sail  on  her  said 
voyage  to  England  (the  damages  and  casualties  of  the 
seas  excepted) ;  and  also  if  the  said  Robert  Fortune,  his 
heirs,  executors,  and  administrators,  did  and  should, 
within  ten  days  next  after  the  return  and  arrival  of  the 
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said  brig  or  vessel  at  her  port  of  delirery  from  her       18S6. 
said  intended  voyage,  or  at  the  end  and  expiration  of 
three  calendar  months  to  be  accounted  as  aforesaid, 
which  of  the  said  terms  should  first  and  next  happen, 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  Plaintifl^ 
his  executoi's,  administrators,  or  assigns,  the  sum  of 
406/.  Os.  S^d.  of  good  and  lawful  money,  &c,  together 
with  201.  of  like  lawful  money,  for  every  calendar  month 
the  said  brig  should  be  out  on  the  voyage,  over  and 
above  three  calendar  months,  to  the  expiration  of  six 
calendar  months,  to  be  accounted  as  aforesaid,  and  so 
in  proportion  for  less  than  a  month ;  or  if  in  the  said 
voyoge,  and  within  the  said  three  calendar  months,  to 
be  accounted  as  aforesaid,  an  utter  loss  of  the  said  ship 
or  vessel  by  fire,  enemies,  or  casualties  should  unavoid- 
ably happen,  to  be  sufficiently  proved  by  the  said  Robert 
Fortune^  his  heirs,  executors,  or  administrators,  then  the 
said  writing  obligatory  was  to  be  void,  otherwise  to  re- 
main in  full  force  and  effect:  which  said  writing  ob- 
ligatory the  Plaintiff  then,  to  wit,  on  the  said  5th  of 
August  aforesaid,  accepted  and  received  of  and  from  the 
said  Robert  Fortune^  in  full  satisfaction  and  discharge  of 
the  said  several  promises  in  the  declaration  mentioned, 
as  to  the  said  sum  of  406/.  Os.  6^(/.,  parcel,  &&,  and  of 
all  damages  and  sums  of  money  thereupon  due  and 
owing,  or  accrued.     That  the  said  brig  or  vessel  did 
afterwards,  and  with  all  convenient  speed,  to  wit,  on  the 
7th  oi  August  in  the  year  aforesaid,  proceed  and  sail  on 
her  said  intended  voyage  to  England  g  and  that  after- 
wards, and  whilst  the  brig  or  vessel  was  proceeding  on 
her  voyage^  to  wit,  on,  &c,  and  on  divers  other  days 
and  times  between  that  day  and  the  3d  of  October  then 
next  following,  the  said  brig  or  vessel,  by  stormy  and 
tempestuous  weather,  and  the  perils  and  dangers  of  the 
seo,  became  and  was  leaky  and  greatly  broken  and 
damaged,  insomuch  that,  notwithstanding  the  great  and 
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,«1M6*  d^nmiAed  exerlioDs  of  tibe  master  and  crew,  indite 
oonatant  and  coatianed  wockiag  of  the  paoips  thereof, 
the  Mid  brig  or  vessel  became  and  was  greatly  filled 
with  watery  and  in  immediate  danger  of  sinking;  by 
means  whereof,  and  in  consequence  of  the  leaky  state  of 
the  said  brig  or  vessel  still  continiiing  to  increase,  not- 
withstanding such  exertions,  as  aforesaid,  and  die  sick 
and  exhausted  state  of  the  master  and  the  crew  thereof, 
it  then  became  and  was  expedient,  and  indispensably 
necessary,  for  the  preservation  of  the  lives  of  the  master 
and  crew  of  the  said  brig  or  vessel,  for  them  to  leave 
and  abandon  the  said  brig  or  vessel,  and  the  said  roaster 
and  crew  did  then,  for  the  preservation  of  their  lives, 
accordingly  leave  and  abandon  the  same.  And  the  said 
brig  or  vessel  was  then,  and  within  the  space  of  three 
calendar  months,  from  the  1st  day  of  the  month  of 
August  in  the  year  aforesaid,  being  the  said  month  of 
Jtfgust  in  the  condition  of  the  writing  obligatory  in  that 
behalf  mentioned,  and  before  the  arrival  of  the  brig  or 
vessel  in  England  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  by  the  force  and  violence  of  the  winds 
and  waves,  and  the  perils  of  the  sea,  wrecked,  foundered, 
and  sunk,  and  became  and  was  utterly  lost  by  casualues, 
within  the  true  intent  and  meaning  of  the  condition  of 
the  said  writing  obligatory,  and  the  said  brig  or  vessel 
never  did  arrive  in  England  aforesaid,  or  other  port  of 
delivery  from  her  said  intended  voyage*  That  such 
utter  loss  of  the  said  brig  or  vessel  by  such  casualties  as 
aforesaid,  was  afterwards,  to  wit,  on  the  29th  of  October 
in  the  year  last  aforesaid,  sufficiently  proved  by  the  said 
Boberi  Fortune^  according  to  the  tenor  and  eifect  of  the 
said  condition ;  of  all  which  premises  the  Plaintiff  then  bad 
notice ;  and  that,  the  Defendant  was  ready  to  verify,  &c. 
The  Plaintiff  joined  issue  on  the  first  plea;  and  to 
the  second  replied,  that  be  did  not  accept  or  receive  of 
and  from  the  said  Robert  Fortime^  the  said  writing  obli- 
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gfttory  in  full  luitisfiM^on  Mid  discharge  of  the  several 
promises  in  the  declaration  mentioned,  as  to  the  said 
sum  of  4062.  Os.  6i(L,  parcel,  &c»  in  manner  and  form 
as  the  Defendant  had  in  and  by  his  second  plea  in  that 
behalf  alleged. 

wAt  tl)e  trial  before  Park  J^  it  appeared  that  the 
master  of  the  Defendant's  brig  Elizabeth,  having  in- 
curred very  heavy  expenses  in  respect  of 'the  vessel,  at 
Sierra  Leone,  the  Plaintiff  made  him  advances  to  the 
extent  of  S38/.;  and  on  the  5th  of  August  1884,  the 
Master  drew  bills  to  that  amount  on  the  Defendant  in 
London,  payable  at  thirty  days'  sight,  and  indorsed  them 
to  the  Plaintiff. 

The  next  day,  or  the  day  after  that,  the  Phuntiff, 
having  heard  some  unfavourable  report,  demanded  and 
obtained  from  the  master  the  bottomry  bond  set  out  in 
the  plea.  But  he  retained  the  bills  of  exchange^  and 
remitted  them  to  Lotidon,  where  they  were  dbhononred 
by  the  Defendant. 

Whereupon,  this  action  was  brought  for  the  money 
lent 

The  Plaintiff  contended  that  the  bond  was  given  as 
a  collateral  security  for  the  bills  of  exchange,  and  not 
in  satisfaction  of  the  debt;  but  that  if  it  were  otherwise, 
the  bond  in  the  form  in  which  it  had  been  given  was 
void;  Case  of  the  Augusta  {a) i  and,  therefore^  could  not 
have  been  accepted  in  satisfaction.  The  Defendant 
endeavoured  to  shew  that  the  bond  had  been  accepted 
in  satisfaction  of  the  debt ;  but  the  jury  found  both  issues 
for  the  Plaintiff. 


I^M. 


Taddy  Seijt.,  in  last  Michaelmas  term,  moved  for  a 
new  trial  on  the  ground  that  the  bond  was  not  Void. 
In  the  case  of  the  Augusta  the  Admiralty  Court  in  its 
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discretion  refused  to  enforce  the  bond^:  they  did  net 
decide  that  it  was  void  in  taio,  but  merely  that  they 
would  not  enforce  it  if  the  obligee  relied  upon  the  per- 
sonal credit  of  the  obligor ;  Jbbott  195.  5th  edit.  And 
in  the  case  of  the  Tartar  {a)  a  similar  bond  was  held 
good.  But  in  a  court  of  law,  unless  the  bond  be  void 
in  iaiOf  the  promise  by  the  bill  of  exchange  is  void  or 
merged  in  the  bond ;  and  the  implied  prombe  which 
is  the  foundation  of  the  declaration,  does  not  arise. 
If  the  bond  were  void,  the  Plaintiff  oi^bt  to  have 
sued  the  drawer  on  the  bills;  and  if  he  has  lost 
that  remedy,  it  is  by  his  own  laches.  But  he  is  not 
to  take  the  chance  of  maritime  interest,  or  20  per  cent^ 
and  then  when  the  ship  is  lost,  to  recover  upon  an  im- 
plied promise. 

A  rule  mW  having  been  granted, 

Kettj/  and  Butt  shewed  cause.  The  transaction  as  to 
the  loan  was  closed  on  the  5th  of  Auffut,  when  there 
was  a  good  simple  contract  debt.  The  bond  taken 
subsequently  was  required  and  given  as  a  collateral 
security  only,  and  that  has  been  affirmed  by  the  jury. 
The  question  is  a  question  of  fact;  and  if  merger  of  the 
simple  contract  debt  were  relied  on,  it  ought  to  hate 
been  pleaded. 

But  even  if  the  pleadings  had  raised  the  point,  the 
bond  was  no  defence ;  for,  according  to  the  case  of  the 
Augusta^  it  was  clearly  void. 

Taddy  and  Andrews  Serjt.  were  heard  in  support  of 
the  rule. 


TiNDAL  C.  J.  This  case  does  not  involve  any  real 
difficulty.  It  is  an  action  for  money  lent,  to  which  the 
Defendant  has  pleaded,  first,  non  assumpsit  ^  and  se- 
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condly,  that  he  executed  a  bond,  which  the  Plaintiff 
accepted  in  satisFaction.  Upon  those  pleas  issue  was 
joined ;  and  on  both,  the  issue  'has  been  found  for  the 
Plaintiff.  Each  of  them  must  be  taken  separately  when 
we  come  to  consider  the  effect  of  the  finding.  Let 
us  take  the  second  first.  The  jury  find  that  the  Plain- 
tiff did  not  accept  the  bond  in  satisfaction  of  the  debt, 
and  the  evidence  warrants  their  finding,  shewing  that 
the  bond  was  given  as  a  collateral  security,  and  not 
in  satisfaction  of  the  debt. 

Then,  on  the  first  issue,  the  Defendant  contends  he 
may  shew  that  the  money  was  lent  on  another  and  dif- 
ferent security,  and  not  on  the  bills  of  exchange  which 
were  given  at  the  time. 

But  that  course  is  excluded  by  the  new  rule :  '*  In 
all  actions  o(  assumpsity  except  on  bills  of  exchange  and 
promissory  notes,  the  plea  of  non  assumpsit  shall  ope- 
rate only  as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which 
the  contract  or  promise  alleged  may  be  implied  by  law." 
And  the  only  matter  of  fact  alleged  in  the  declaration 
is,  that  the  money  was  lent  and  paid.  If  the  Defendant 
wanted  to  shew  that  the  bottomry  bond  was  so  nego- 
tiated as  to  alter  the  debt  arising  from  the  lending,  the 
rule  prescribes  that  **  in  every  species  of  assumpsity  all 
matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  shew  the 
transaction  to  be  either  void  or  voidable  in  point  of  law, 
on  the  ground  of  firaud  or  otherwise,  shall  be  specially 
pleaded.''  And  again,  ^  in  an  action  of  indebitatus 
assumpsit^  for  goods  sold  and  delivered,  the  plea  of  non 
assumpsit  will  operate  as  a  denial  of  the  sale  and  delivery 
in  point  of  fact ;  in  the  like  action,  for  money  had  and 
received,  it  will  operate  as  a  denial  both  of  the  receipt 
of  the  money  and  the  existence  of  those  facts  which 
make  such  receipt  by  the  defendant  a  receipt  to  the  use 
z  z  2 
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1896.  of  the  plaintiff/'  The  defendant  may  shew  under  nan 
assumpsit  that  the  goods  were  not  sold ;  but  not,  that 
after  they  had  been  sold  and  delivered,  a  bond  was 
entered  into  to  alter  the  situation  of  the  parties* 

Park  J.  concurred. 

Vaughan  J.  The  jury  could  find  no  other  verdict 
upon  these  issues.  The  first  plea  puts  in  issue  only  the 
lending  or  receipt  of  the  money.  Upon  the  second 
plea  the  material  question  was,  whether  or  not  the 
Defendant  accepted  the  bond  in  satisfaction  of  the  debt. 
The  jury  say  he  did  not,  and  the  evidence  is  all  one 
way. 

BosANQUET  J.  I  see  no  ground  for  disturbing  tfe 
verdict  on  either  issue.  The  first  is  confined  im  a 
denial  of  the  money  having  been  lent  by  the  Plaintiff. 
It  is  true  that  if  the  bond  had  been  given  at  the  time 
the  advances  were  made,  no  implied  contract  would 
have  arisen,  for  the  money  would  have  been  lent  on  the 
bond.  The  specialty  security  would  have  excluded  the 
implied  promise,  and  under  the  general  issue  it  might 
have  been  shewn  that  there  was  no  sudi  promise.  But 
the  bond  having  been  given  subsequently^  that  fact  can- 
not be  shewn  under  the  general  issue. 

Upon  the  second  plea  issue  has  been  joined  as  to  tfe 
fact  that  the  bond  was  received  in  satisfaction ;  and  the 
verdict  being  right  according  to  die  evidence^  the  pre- 
sent rule  must  be 

Discbaiged. 
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WjCSTON  v.  FosTEE.  May  5. 

iHE  rule  for  a  new  trial  having  been  discharged,        A  motion  in 

arrest  of  judg- 
ment, on  a 
>     Tuddjf  Seijt,  obtained  a  rale  nisi  to  arrest  the  judg-  cause  tried 

ment  for  the  Plaintiff  on  the  grounds  urged  above.  ^^^  ^^  *^>™> 

must  be  made 
within  the 
Bu^  who  shewed  causes  relied  on  the  rule  65  of  first  four  days 

Hil.  2  ff,  *•,  which  prescribes,   that  "  no  motion  in  ^Jsthi*^ 

arrest  of  judgment,  or  for  judgment  non  <Astante  vere^  trial 

dida^  shall  be  allowed  after  the  expiration  of  four  days 

from  the  time  of  trial,  if  there  are  so  many  days  in 

term,  nor  in  any  case  after  the  expiration  of  the  term, 

4>iovided  the  jury  process  be  returnable  in  the  same 

Taddjf.  That  rule  applies  only  to  causes  tried  in 
term.  The  direction  that  no  motion  shall  be  made 
^  after  the  expiration  of  four  days  after  trial,''  cannot 
apply  to  sittings  out  of  term;  nor  the  words,  **  pro- 
vided the  jury  process  be  returnable  in  the  same  term:" 
they  must  apply  to  sittings  in  term,  for  jury  process  is 
not  returnable  out.  When  the  jury  process  is  return- 
able in  the  same  term,  the  party  must  move  in  that 
term,  even  though  he  may  not  have  four  days  after  the 
trial ;  Salk*  ??•  Bat  trials  out  of  term  not  being  so 
restricted,  the  party  may  move  in  arrest  of  judgment 
at  any  time  before  judgment  is  signed,  which  was  always 
the  practice  in  the  Court  of  King's  Bench,  if  not  in  this 
Court :  Taylor  v.  Whitehead  {a) :  there,  Lee  objected 
that  a  motion  to  enter  judgment  non  obstante  veredicto 

(a)  Dwgk  745. 
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18S6.       had  been  applied  for  too  late,  for  that  it  was  in  the 
nature  of  a  motion  in  arrest  of  judgment;  and,  he  said, 
he  had  always  understood  the  practice  to  be,  that  such 
a  motion  could  not  be  made  after  a  new  trial  had  been 
applied  for,  unless  the  Court,  upon  granting  the  rule  for 
a  new  trial,  should  have  given  leave,  if  that  should  be 
discharged,  to  follow  it  by  a  motion  in  arrest  of  judg- 
ment.    It  seemed,  he  said,  very  unreasonable  that  a 
party  should  be  permitted  to  avail  himself,  in  so  late  a 
stage  of  the  cause,  of  an  objection  that  might  have  been 
taken  in  the  first  instance  by  a  demurrer  to  the  plea, 
by  which  mode  of  proceeding,   if  the  objection  was 
founded  in  law,  all  the  expense  and  vexation  of  the 
trial,  and  the  motion  to  set  aside  the  verdict, .  would 
have  been  avoided.     In  answer  to  this,  it  was  observed 
by  Dunningf  that  it  would  be  extremely  absurd  if  an 
objection  should  be  stated  to  the  Court,  and  they  should 
be  convinced  that  the  party  had  not,  by  law,  a  right  to 
judgment  in  his  favour,  that  they  should  yet  be  neces- 
sitated, by  any  rule  of  practice,  to  pronounce  an  erro- 
neous judgment  in  his  favour,  and  so  force  the  party 
to  bring  a  writ  of  error.     After  some  consideration  and 
conference  with  the  Master,  the  Court  declared  their 
opinion,  that  a  motion  in  arrest  of  judgment  may  be 
made  at  any  time  before  judgment  is  entered  up,  and 
that  the  present  motion,  being  of  the  same  nature,  was 
not  too  late.      IBosanquet  J.    The  intention  of  the 
framers  of  the  new  rules  was,  to  render  the  practice  of 
the  Court  of  King's  Bench  as  to  arrest  of  judgment  the 
same  as  in  the  Common  Pleas  and  Exchequer.]    The 
language  of  the  rule  does  not  appear  to  fulfil  that  in- 
tention.   The  only  other  case  on  the  subject  is  Ljfie  v. 
Rivers  (or),  which  applies  to  a  trial  in  term.     Tidd^  928. 
9th  ed.  refers  to  Taylor  v.  Whitehead:  and  in  Mannings 

(o)  Barnes,  4^. 
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Exckequer  Practice^  358.,  it  is  said,  contrary  to  Lane 
V.  Crockett  (a),  that  the  motion  may  be  made  at  auy 
time  before  judgment 

TiNDAL  C.  J.  This  motion  falls  either  within  the  new 
rule,  or  the  old  practice  of  the  Court  If  it  falls  within 
the  new  rule,  and  I  am  not  very  clear  that  it  does,  the 
motion,  after  a  trial  out  of  term,  must  be  made 
within  the  first  four  days  of  the  term  ensuing  the 
trial.  But  supposing. that  rule  to  apply  only  to  sittings 
in  term,  then  we  must  consider  what  was  the  practice 
of  this  Court  for  assizes  or  sittings  out  of  term.  And 
in  that  case  the  party  had  only  the  first  four  days 
of  the  ensuing  term  to  move  in  arrest  of  judgment. 
In  the  King's  Bench,  indeed,  according  to  Taylor  v. 
Whiteheadj  it  seems  the  party  might  move  at  any 
time  before  judgment  But  when  we  look  at  the  case, 
and  see  that  the  principal  question  before  the  Court 
was  on  a  very  different  subject,  the  incidental  observa* 
lion  as  to  the  time  for  making  the  motion  is  not  entitled 
to  so  much  weight  as  if  it  had  been  the  principal  object 
of  decision.  There,  to  an  action  of  trespass,  the  plain- 
tifif  pleaded  a  right  of  way,  and  that,  in  the  exercise  of 
that  right,  he  necessarily  went  over  the  plaintiff's  adjoin- 
ing close,  because  the  way  was  flooded :  the  verdict  was 
for  the  defendant;  and  a  rule  for  a  new  trial  having 
been  discharged,  the  question  was,  upon  motion  to  enter 
judgment  for  the  plaintiff  non  obstante  veredicto,  whether 
that  plea  was  an  answer  to  the  action.  And  there  can  be 
no  doubt  the  Plaintiff  might  make  an  application  to  enter 
judgment  non  obstante  veredicto,  at  any  time.  In  the 
course  of  the  argument  it  was  said,  that  the  application 
was  in  the  nature  of  a  motion  in  arrest  of  judgment 
But  I  do  not  think  the  application  stood  in  need  of  any 

(a)  7  Price,  556. 
z  z  4 
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1M&  snch, comparison:  and  when  I  learn  from  my  Brother 
Park  that  in  his  long  experience,  it  has  been  the  practice 
ever  since  that  case,  to  reserve  the  right  of  moving  in 
arrest  of  judgment  at  the  time  of  moving  for  a  new 
trial,  I  cannot  ascribe  great  weight  to  the  decision.  At 
any  rate  it  has  not  been  the  practice  of  this  Court,  and  ' 
ther^re  the  rule  must  be  discharged* 

Park  J.  For  fifty  years  I  recollect  that  in  the 
King^s  Bench  it  was  always  the  practice  to  reserve  leave 
to  move  in  arrest  of  judgment,  upon  moving  for  a  new 
trial ;  and  in  this  Court  both  rules  are  put  into  one ;  for 
a  new  trial,  or  for  arrest  of  judgment.  But  if  Tayhr  v. 
Whitehead  had  been  considered  as  undoabted  law,  it 
would  have  been  unnecessary  to  reserve  leave  for  the 
motion  in  arrest  of  judgment.  As  there  may  be  «oiDe 
doubt  on  the  construction  of  the  new  rule,  I  think  dixs 
rule  should  be  discharged  on  the  old  practice* 

Vaughan  J.  concurred. 

BosANQcrsT  J.  This  motion  is  too  late  in  this  Court 
according  to  the  old  practice.  But  there  is  some  coun- 
tenance for  what  has  been  urged,  because  upon  looking 
at  the  authorities,  they  seem  to  apply  to  sittings  in  term. 
The  intention,  however,  of  the  framers  of  the  rule  was 
to  render  the  practice  of  the  King's  Bench  in  this  res- 
pect the  same  as  that  of  the  other  courts. 

Rule  discharged. 
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Beaslet  V.  Clarke.  ApHifi». 

^RESPASS  qu.  cljr.    The  Defendant  justified  the  Trespass, 
trespasses  compIaiDed  oF  in  the  declaration  under  ^^7^\ 
a  right  of  way  over  the  closes  in  which,  &c»     In  his  ^ears,  hj 
second  pka,  he  claimed  the  way  as  having  been  used  ^^  occapiers 
for  twenty  years  without  interruption  by  the  occupiers  ^t's*fann°M 
of  bis  farm ;  and  in  his  last  plea,  as  having  been  used  for  of  rights  and 
forty  years  by  the  occupiers  of  the  same  form,  as  of  right  ^^^\  ^°* 
and  without  interruption.     To  the  second  plea,   the     Replicadon, 
PJaintiff  replied  *'  that  when  the  occupiers  of  the  De-*  traversing  the 
fendant's  farm  used  the  way,  they  used  it  with  the  ri^t^Held 
leave  or  licence,  sufferance  or  permission,  of  the  occu-  that  under 
pi^  of  the  Plaintiffs  closes ; "  which  leave  and  licence  ^!^® 
was  traversed  by  the  Defendant  in  his  rejoinder.    To  might  give  in 
the  last  plea,  the  Plaintiff  replied  by  traversing  that  the  evidence  that 
occupiers  of  the  Defendant's  form  bad,  for,  and  during  be^^^^ld  b 
the  full  term  of  forty  years  and  upwards,  as  of  right,  had  leave  and 
and  used  the  way  without  interruption.     Evidence  was  l^^^^e  only, 
given  by  the  Plaintiff  that  a  former  occupier  of  the  De- 
fendant's form  had  applied  for  and  obtained  leave  to  use 
the  way  in  questioii,  and  that  he  bad  paid  an  acknow- 
ledgment for  such  user. 

Gaselee  J.,  before  whom  the  cause  was  tried,  di- 
rected the  jury,  if  they  believed  this  evidence,  to  find  a 
verdict  for  the  Plaintiff  upon  the  issue  raised  upon  the 
last  plea,  as  well  as  on  the  second :  and  the  jury  having 
found  for  the  Plidntiff  upon  both  the  issues, 

Goulbum  Seijt  moved  for  a  new  trial  on  the  ground 
of  misdirection,  and  that  the  verdict  was  against  the 
evidence. 
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The  Plaintiff  ought  not  to  have  been  allowed  to 
give  evidence  of  the  leave  and  licence  under  his  repli- 
cation to  the  last  plea :  that  replication  merely  denies 
the  right;  and  to  entitle  the  Plaintiff  to  rely  on  the 
leave  and  licence,  he  ought  to  have  replied  it,  as  he  did 
to  the  second  plea.  The  statute  2  &  S  fF.  4.  c.  71.  s.  5. 
is  express  -—^^  in  all  other  pleadings  wherein  before  the 
passing  of  this  act  it  would  have  been  necessaiy  to 
allege  the  right  to  have  existed  from  time  immemorial, 
it  shall  be  suflScient  to  allege  the  enjoyment  thereof  as 
of  right  by  the  occupiers  of  the  tenement  in  respect 
whereof  the  same  is  claimed  for  and  during  such  of  the 
periods  mentioned  in  this  act  as  may  be  applicable  to 
the  case,  and  without  claiming  in  the  name  or  right  of 
the  owner  of  the  fee  as  is  now  usually  done ;  and  if  the 
other  party  shall  intend  to  rely  on  any  proviso,  excep- 
tion, incapacity,  disability,  contract,  agreementy  or  other 
matter  hereinbefore  mentioned,  or  on  any  cause  or 
matter  of  fact,  or  of  law,  not  inconsistent  with  the 
simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence  on 
any  general  traverse  or  denial  of  such  allegation." 

A  rule  nisi  having  been  granted. 


Adams  Seijt  and  Hum/rey  shewed  cause  in  HiUny 
term.  The  Defendant  having  claimed  the  way  in  ques- 
tion as  of  right,  it  was  competent  to  the  Plainti£^ 
under  a  denial  of  such  right,  to  adduce  any  evidence 
which  would  establish  that  the  right  did  not  exist;  and 
the  paying  an  acknowledgment  was  strong  evidence  to 
that  effect  After  finding  on  the  second  plea  that  the 
Defendant  had  enjoyed  the  way  by  leave  and  licence 
within  twenty  years,  the  jury  could  not,  on  the  last 
plea,  find  that  he  had  a  right  to  the  way  for  forty  years. 


6  WILL.  IV. 


707 


In  the  Monmouthshire  Canal  Company  v.  Harford  (a), 
the  plea  alleged  that  the  occupiers  of  the  adjoining 
closes  had  for  twenty  years,  as  of  rightj  and  without 
interruption,  used,  and  been  accustomed  to  use,  the 
privilege  and  easement  of  passing  and  repassing,  &c., 
and  laying  down  railroads  across  the  plaintiff's  rail- 
road. Replication  to  that  plea,  traversing  the  claim 
as  of  r^ht.  Upon  the  issue  with  regard  to  the  twenty 
years'  enjoyment  of  the  easement,  it  was  held,  that 
the  defendants  were  bound  to  shew  an  uninterrupted 
enjoyment,  as  of  rights  during  that  period ;  that  the 
plaintiffs  might  prove,  under  that  issue,  applications  by 
the  defendants  during  the  twenty  years  for  leave  to 
cross  their  railroad ;  and  that  it  was  not  necessary  for 
them  to  reply  such  licence  specially  under  2  &  S  fF.  4. 
c.  7L  5. 5»  So  in  Brighi  v»  Walker  {b)  it  was  held, 
that  the  claimant  must  shew  that  he  had  enjoyed  the 
way  for  the  full  period  of  twenty  years,  and  that  he 
had  done  ^i  as  of  right  and  mihout  interruption^  and 
that  such  claim  might  be  answered  by  proof  of  a 
licence,  written  or  parol,  for  a  limited  period,  compris- 
ing the  whole  or  part  of  the  twenty  years. 


18S6. 
Bbasur- 
Clabu. 


Gotdbum  and  Amos  in  support  of  the  rule. 

The  enjoyment  of  right  which  is  to  be  alleged,  by 
the  party  claiming  it,  pursuant  to  the  terms  of  2  &  S  ^.  4 
C.71.  s.  5.,  comprehends  every  species  of  enjoyment 
de  facto ;  as  well  enjoyment  by  leaver  as  enjoyment  by 
prescription;  and  any  matter  of  fact  on  which  the 
adverse  party  relies,  not  inconsistent  with  the  fact  of 
enjoyment,  must  be  specially  pleaded.  Now,  leave 
from  the  Plaintiff's  occupiers  is  not  inconsistent  with 
the  foct  of  the  Defendant's  enjoyment  of  the  way,  and 
therefore  ought  to  have  been  set  forth  in  the  replication. 


(a)  \Cr.M.^E.6U. 


(6)  \Cr.^M.^R.%n. 
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Bright  ▼•  Watter  was  a  decision  oa  a  deelaratioD,  not 
on  a  pleaj  and  turned  on  another  clause  of  sect  5.  And 
in  the  MotmouihAire  Canal  Compam/  v.  Harford^  the 
point  was  only  incidentally  noticed  in  the  course  of  the 
argument. 

Cur.  adv.  vtM. 


Crtnoder^  amicus  cariigf  referred  to  Tideell  v.  Bramm, 
then  under  consideration  in  the  Court  of  Kin^s  Bench. 

TiNDAL  C.  J.  (after  stating  the  pleadings  as  anU^ 
p.  705.)  The  question  comes  before  ns  on  a  motion  to 
set  aside  the  verdict,  as  well  upon  the  ground  of  mis- 
direction, as  also  that  it  is  against  the  weight  of  the 
evidence. 

The  misdirection  complained  of  is,  that  the  learned 
Judge,  upon  the  issue  raised  on  the  last  plea,  directed 
the  jury  to  find  a  verdict  for  the  Plaintiff,  if  they  be-> 
lieved  the  evidence  that  a  former  occupier  of  the  De- 
feudant's  farm  had  applied  for  and  obtained  leave  to  use 
the  way  in  question,  and  that  he  had  paid  an  acknow- 
ledgment for  such  user ;  it  being  contended  on  the 
part  of  the  Defendant,  that  if  such  evidence  was  ad* 
missible  at  all  under  the  fifth  section  of  the  statute 
^ii  SW.^.  c.  71»»  at  all  events  it  was  not  admissible 
under  a  traverse  of  the  user  for  forty  years ;  bat  that 
the  Plaintiff  ought  to  have  replied  that  the  way  was 
used  by  leave  and  licence,  as  he  had  done  to  the  plea 
which  claims  the  way  for  twenty  years.  This  objection, 
on  the  part  of  the  Defendant,  rests  on  the  fifth  section 
of  the  act  above  referred  to,  by  which  it  is  enacted, 
*^  that  if  the  other  party  intends  to  rely  on  any  cause  or 
matter  of  fact,  or  of  law,  not  inconsistent  with  the  simple 
fact  of  enjoyment,  the  same  shall  be  specially  alleged 
-and  set  forth  in  answer  to  the  allegation  of  the  party 
claiming,  and  shall  not  be  received  in  evidence  on  any 
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general  traverse  or  denial  of  such  aUegation.''  Tbe  19^. 
question,  therefore,  turns  upon  the  construction  and 
meaning  of  this  clause;  whether  by  the  expression,  that 
any  matter  must  be  pleaded  which  is  **  not  inconsistent 
with  the  simple  fact  of  enjoyment,"  the  legislature  in* 
tended  to  compel  the  Plaintiff  to  reply  in  all  cases  the 
special  facts  and  circumstances  which  shew  the  way  was 
not  used  under  a  claim  of  right;  or  whether  it  only 
meant  to  compel  the  Plaintiff  to  reply  all  oollateri4 
matters  which  may  defeat  the  right  of  way.  And  what- 
ever might  have  been  our  opinion  if  the  matter  had 
been  res  integral  we  think  the  interpretation  which  has 
been  put  upon  this  clause  by  the  Court  of  King^s  Bench 
in  the  recent  case  of  TickeU  v.  Bromnef  may  be  held  to 
be  the  construction  to  be  put  upon  the  statute;  and^ 
according  to  that  construction,  we  hold,  that  under  a 
pka  denying  that  the  Defendant  had  used  the  way  for 
forty  years,  as  of  right  and  without  interruption,  tbe 
Plaintiff  is  at  liberty  to  shew  the  character  and  de- 
scription of  the  user  and  enjoyment  of  the  way  during 
any  part  of  the  time;  as  that  it  was  used  by  stealth,  or 
in  the  absence  of  the  occupier  of  the  close  and  without 
hb  knowledge,  or  that  it  was  merely  a  precarious  enjoy- 
ment by  leave  and  licence,  or  any  other  circumstances 
which  negative  that  it  is  an  user  or  enjoyment  under 
a  claim  of  right ;  the  words  of  the  fifth  section,  ^  not 
inconsistent  with  the  simple  fact  of  enjoyment,''  being 
referable,  as  we  understand  the  statute^  to  tbe  fact  of 
enjoyment  as  before  stated  in  the  act,  viz.  an  enjoyment 
claimed  and  exercised  <*  as  of  right.''  The  case  of  the 
Monmouthshire  Canal  Company  v.  Harford  and  Oihers, 
in  the  Court  of  Exchequer,  is  another  authority  for  the 
same  construction  of  the  act* 

We  therefore  think  the  evidence  objected  to  was 
admissible  under  the  traverse  of  the  last  plea :  and  it 
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would  certBOiiy  be  extremely  inconsistent  if  the  De- 
fendant shoald  be  allowed  to  insist  upon  a  verdict  in 
his  favour  for  the  right  of  way»  when  datmed  by  him  as 
of  right  and  without  interruption  for  the  last  forty  years ; 
whilst,  upon  the  same  record,  the  Plaintiff  riiottld  be 
allowed  to  retain  the  verdict  in  his  fovour  upon  the  issUtt 
raised  in  the  second  plea,  establishing  the  same  way  to 
have  been  used  for  the  last  twenty  year%  by  the  leave 
and  licence  of  the  Plaintiff. 

Upon  the  other  ground  of  objection,  that  the  verdict 
is  against  evidence,  we  can  only  observe  there  was  evi- 
dence on  both  sides  for  the  consideration  of  the  jury^ 
and  we  cannot  so  clearly  see  that  it  preponderated  in 
favour  of  the  Defendant  as  to  induce  us  to  dbturb  the 
verdict 

Rule  dischaq^. 


ifprt/SS. 


Finch  v.  Brooke. 


A  role  for        T^  ^^^  ^^^^  ^  ^^^^  ^^  made  absolute  to  enter  up 
entering  up  judgment  for  the  Plaintiff  in  a  writ  of  false  judgment, 

a  uri^ofVdse  ®°^  ^^"®  execution  for  the  sum  recovered,  together 

with  the  costs  in  the  court  below,  to  be  taxed  by  the 

prothonotary. 

Instead,    however,    of  entering  any  incipUur^   the 

Plainti£^  upon  taxing  costs,  only  caused  to  be  indorsed 

on  the  back  of  the  above  rule,   *<  9th  December  1835. 

Allowed  costs,  12/.  jBoy,''  and  then  issued  a^/a.  for 
dowedonthe  the  amount 
back  of  the 
rule. 

The  Plaintiff  then  issued  execution  without  further  entering  or  signing  jndg* 
ment: 

Held^  irregular. 


judgment 
having  been 
madeabso« 
lute,  costa 
were  taxed, 
and  the  pro- 
thonotary's 
aUoetUurin-. 


6  WILL.  IV. 

BuH  obtained  a  rule  niti  to  set  aside  this  execution, 
on  the  ground  that  it  was  irregalar,  no  judgment  having 
been  signed  before  it  issued. 

It  was  essential  to  the  Defendant  that  the  judgment 
should  be  entered,  otherwise  he  could  not  contest  the 
proprie^  of  the  allowance  of  costs. 

Stephen  Seijt  shewed  cause.  Judgment  may  be 
entered  at  any  time,  even  after  execution;  and  it  is 
signed  when  the  costs  are  taxed.  The  prothonotary's 
dUocaiur  on  the  back  of  the  rule  is  a  sufficient  signing 
here.  The  allocatur  is  usually  written  on  the  postea ; 
but  that  could  not  be  done  here,  for  the  proceedings 
below  are  no  part  of  the  records  of  this  Court,  and  it 
might  be  doubted,  whether  signing  on  the  writ  of  false 
judgment  would  be  a  sufficient  warrant  for  levying  the 
costs  incurred  in  the  Court  below. 

There  was  great  difficulty  in  ascertaining  what  course 
to  take,  and  the  entry  of  the  officer  on  the  rule  is  sufficient 
to  authenticate  the  decision  of  the  Court  According 
to  Styles,  Pr.Beg.f  the  signing  of  judgment  is  but  the 
leave  of  the  Court  for  the  attorney  to  enter  judgment  for 
his  client. 

TiNDAL  C.  J.  This  case  came  before  us  on  an  in- 
cidental motion,  in  which  the  Court  authorised  the 
Plaintiff  to  sign  judgment  and  issue  execution ;  clearly 
intending  thereby,  that  what  is  known  in  law  as  signing 
judgment,  should  take  place:  and  the  rule  was  so 
granted,  on  the  ground  that  if  the  Plaintiff  were  not 
entitled  to  the  costs  of  proceedings  in  the  court  below, 
hb  opponent  might  contest  the  validity  of  the  judgment 

Instead  of  pursuing  the  terms  of  the  rule,  the  Plmntiff 
omits  signing  judgment,  and  issues  execution  forthwith. 
This  is  irregular,  whether  it  be  considered  as  a  pro- 
ceeding on  the  rule,  or  on  the  judgment  pronounced  for 
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the  Plaintiff.  If  it  had  been  a  proceeding  on  the  nd:^ 
the  regular  coarse  woald  have  been  by  attachment.  Then 
is  it  regular  as  on  the  judgment?  Every  one  knows 
that  a  writ  of  false  judgment  is  analogous  to  a  writ  of 
error:  and  the  universal  course  on  a  writ  of  error  is  to 
tax  costs  and  sign  the  judgment. 

Nothing  of  the  sort  has  been  done  here :  and  to 
sanction  the  proceeding  would  be  to  give  an  unfidr  ad- 
vantage  to  one  partyt  and  prevent  his  opponent  from 
contesting  the  validity  of  the  judgment  The  officer  of 
the  Court  says,  that  judgment  is  never  signed  except 
upon  an  entry  of  an  indpUur. 

Rule  diadiaiged. 


4prtf28. 


HOULDITCH  t;.  SWIMFEN. 


Prtctioe. 
Rule  for  let- 
tingMside 
prooeedingg 
in  outlawry^ 
will  be  dis- 
cfasrged  with 
oosts^  unlets 
it  appear  that 
the  applic- 
ation is  made 
by  an  attorney 
authorised  by 
Defendant. 


pETEBSDORFF  shewed  cause  against  a  rule  to  set 
aside  proceedings  in  outlawry,  and  as  it  did  not 
appear  by  the  affidavits  that  the  application  had  been 
made  by  an  attorney  who  acted  at  the  instance  of  the 
outlaw, 

The  Court,  upon  being  referred  to  PlunkeU  v. 
Buchanan  (a),  discharged  the  rule  with  costs. 

Bampas  Serjt.,  on  the  part  of  the  Defendant,  urged 
that  as  the  rule  had  been  discharged  on  the  ground  that 
nobody  was  authorised  to  appear  on  the  part  of  the 
defendant,  it  was  inconsistent  to  fix  him  with  the  costs. 


/.(f^x  -fff 


Sed  per  Curiam.  The  attorney  is  here;  and  if  cause 
had  not  been  shown,  would  have  made  the  rule  ab- 
solute. 

Rule  diachaiged. 

(a)  3B.^C.7S6. 
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Mollis  and  Wife,  Executrix  of  Datics,         Jprusg. 
deceased,  v.  Palmer. 

^HE  declaration  stated  that  the  Defendant  here-  Deckratioii, 

tofore,  and  in  the  lifetime  of  John  Davies,  to  wit,  f^\^^  ^®" 

on  the  26th  of  Jult/  1819,  made  his  promissory  note  in  i^n  y^ 

writing  and  delivered  the  same  to  the  said  X  Davies,  before^  de- 

and  thereby  promised  to  pay  to  the  said  J.  Davies,  or  his  p^i^o 

order  on  demand,  the  sam  of  127/.  lOs.  Sd.  for  valae  note^  payable 

received  for  goods,  with  interest  for  the  same  from  the  ^°  demand 

day  of  the  date  of  the  said  promissory  note.     And  ^^  ^^  Plain- 

the  Defendant  then,  in  consideration  of  the  premises,  tifF^  but  ne- 

promised  the  said  J.  Davies  in   his  lifetime,  to  pay  ^^^^  ^ 
^  ^  ^         tr  J   pny^  except 

him  the  amount  of  the  said  note  according   to  the  interest^ 

tenor  and  effect  thereof;  yet  the  Defendant  disregarded  ^^ch  he 

bis  promise,  and  did  not  pay  the  amount  of  the  said  ^_  wkhin 

note  and  interest  or  any  part  thereof  to  «7.  Davies  in  his  six  years. 

lifetime,   or  to  the  said   Thomas  HoUis  and  Charlotte  P^^a,  that  the 

cause  of  action 
his  wife  executrix  as  aforesaid,  or  either  of  them  since  did  not  accrue 

the  death  of  J.  Davies^  except  interest  on  the  said  note  ^i^l^i^^  six 

at  the  rate  of  5/.  per  cent  from  the  day  of  the  date  of  ^  jj^j^  ,^£>. 

the  said  note  up  to  a  certain  day  within  six  years  next  ficient. 

before  the  commencement  of  this  suit,  to  wit,  the  26th 

of  April  1830 ;  and  which  interest  was  within  six  years 

next  before  the  commencement  of  this  suit,  to  wit,  on 

the  said  last*mentioned  day,  paid  by  the  Defendant  to 

J.  Davies  in  his  lifetime. 

Pleas :  1st,  That  the  said  cause  of  action  in  the  de- 
claration mentioned  did  not,  nor  did  any  part  thereof 
accrue  at  any  time  within  six  years  next  before  the 
commencement  of  this  suit,  in  manner  and  form  as  the 
PJjlintiff  had  abpye  thereof  complained ;  and  that,  the 
Defendant  was  ready  to  verify,  &c.    Sndly^  That  th^  yjyy/'- 

VOL.  II.  3  a  Jjy^        -^ 
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Defendant  did  not  pay  the  interest  in  the  declaration 
mentioned^  or  any  part  tbereof*  within  six  years  next 
before  the  commencement  of  this  suit  to  the  said  J. 
Davies  in  his  lifetime,  in  manner  and  form  as  the  PUin- 
tiffs  had  abbve  in  that  behalf  alleged ;  and  of  that,  the 
Defendant  pot  himself  upon  the  country,  &c. 
Demurrer  to  the  first  plea  and  joinder. 

Peacock^  in  support  of  the  demurrer.  The  plea  does 
not  deny  that  the  promissory  note  was  payable  with 
interest  from  the  day  of  the  date;  and  interest  having 
been  paid  within  six  years,  the  statute  of  limitations 
does  not  operate  on  the  debt:  if  it  does,  it  is  not  by 
way  of  extinguishing  the  debt,  but  only  as  a  bar  to  the 
remedy ;  and  the  remedy  for ;  the  principal  may  be 
barred  without  affecting  the  remedy  for  the  interest, 
which  accrues  de  die  in  diem^  and  is  a  continuing  or 
constantly  renewing  cause  of  action.  The  debtor  may 
go  on  paying  it  for  ever,  unless  he  discharges  the  debt; 
for  it  is  in  the  nature  of  an  annuity.  It  is  like  the  case 
of  a  lien  on  goods  which  a  bailee  may  have  sold  to  the 
bailor:  the  lien  may  remain  for  ever,  though  the  remedy 
for  the  price  of  the  goods  may  be  barred  by  the  lapse  of 
six  years.  In  Higgins  v.  Scait  {a)  it  was  held,  that  the 
statute  of  limitations  bars  the  remedy  only,  not  the  debt; 
and,  that  therefore,  where  an  attorney  for  a  plaintiff  had 
obtained  judgment,  and  the  defendant  was  afterwards 
discharged  under  the  Lords'  Act,  but  at  a  subsequent 
period,  a^Ja.  issued  against  his  goods,  upon  which 
the  sheriff  levied  the  damages  and  costs ;  the  attorney, 
though  he  had  taken  no  step  in  the  cause,  or  to  recover 
the  amount  of  his  bill  of  costs,  within  six  years,  had 
still  a  lien  on  the  judgment  for  his  bill  of  costs;  and  the 
Court  directed  the  sheriff  to  pay  him  the  amount  out 


(a)  ^B.^Adoi.^lS. 
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of  the  prbceeds  of  ihe  goods.  So,  in  Spears  ▼.  Harihf  {fi\ 
it  was  held  that  if  by  the  custom  and  usage  of  trade^ 
a  party  was  entitled  to  a  lien  on  goods  for  a  general  ba- 
lance, and  he  got  possession  of  the  goods  of  his  debtor, 
he  might  hold  them  till  his  whole  demand  was  satisfied, 
even  though  part  of  it  was  barred  by  the  statute  of 
limitations. 

If  the  Plaintiff  is  entitled  to  interest  de  die  in  diem^ 
and  the  plea  is  bad  as  to  any  part  of  the  debt  accruing 
within  six  years.  It  is  likewise  bad  for  the  whole.  And 
Burleigh  v.  Sioti  (A),  Pease  v.  Hursi  (<:),  and  Beafy  v. 
Greendade  (if),  shew  that  payment  of  interest  by  one  of 
.  several  parties  to  a  joint  and  several  promissory  note, 
takes  the  whole  demand  out  of  the  Statute  of  Limitations 
as  to  the  other  parties.  If  so,  admission  of  debt  as  to  a 
part  of  the  demand  on  the  note  of  a  single  individual, 
ought  to  retrieve  the  whole  from  the  operation  of  the 
statute.  A  continuing  security  is  not  open  to  the  ob- 
jection of  being  liable  to  the  equities  between  the  parties, 
on  the  ground  of  being  overdue ;  Gascoigne  v.  Smith,  (e) 
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Stephen  Seijt.,  contra.  The  Defendant  can  only  be 
called  on  to  pay  interest  in  respect  of  the  original  con- 
tract to  pay  the  principal ;  the  interest  is  only  an  acces- 
sory; and  if  the  contract  fails  as  to  the  principal,  the 
accessory  must  share  the  same  fate.  When  the  remedy 
for  the  principal  is  barred,  there  is  no  continuing 
accrual  of  right  with  respect  to  the  interest.  No  autho- 
rity has*  been  cited  for  the  principle  on  which  the 
.Plaintiff  relies*  And  the  declaration  departs  from  the 
'  usual  form  with  a  view  to  trap  the  Defendant.  If  the 
Defendont  denies  the  payment  of  interest,  issue  is  taken 
us  to  the  fact:  if  be  does  not  deny  it,  the  Plaintiffs' 
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argtiinent  is  raised  on  the  admission.  But  the  niles  of 
pleading  prevent  the  success  of  such  a  stratagem ;  for 
the  allegation  of  payment  being  introduced  prematurely, 
need  not  be  traversed :  Sir  Ralph  Sovet^s  case  (a) : 
Harvey  v.  Beyndd.  (ft) 

Peacock^  in  reply.  This  mode  of  pleading  is  no  stra- 
tagem, for  since  the  new  rules  it  is  usual  to  give  the 
Defendant  credit  for  payments,  in  order  that  he  may 
not  be  driven  to  plead  them ;  and  the  allegation  was 
necessary  to  shew  that  the  Plaintiff  did  not  declare  on 
a  note,  liable,  as  overdue,  to  be  affected  with  equities ; 
for  a  note  payable  on  demand,  with  interest,  is  not  ne- 
cessarily a  note  payable  immediately.  There  is  a  great 
distinction  between  notes  which  reserve  interest,  and 
notes  which  do  not  A  party  may  be  arrested  for  in- 
terest, where  it  is  specified  in  the  note;  where  it  b 
not,  the  jury  may  give  it  in  the  shape  of  damages  if 
they  think  fit;  or  may  refuse  to  give  it 

The  payment  of  interest  within  six  years,  which  is 
admitted  by  the  form  of  the  first  plea,  is  an  acknow- 
ledgment that  the  principal  remains  unpaid. 

TiNDAL  C.  J.  The  objection  in  this  cause  arises  on 
the  plea  of  the  Statute  of  Limitations  in  the  ordinary 
form  in  which  it  has  hitherto  been  placed  on  the  record, 
viz.  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  commencement  of  the  suit.  Two  ob- 
jections have  been  made.  First;  that  with  reference  to 
the  mode  of  statement  in  the  declaration,  the  plea  ad- 
mits interest  to  be  due ;  and  that  in  all  cases  in  which 
interest  has  been  paid  within  six  years  the  parQr  may 
sue  for  the  amount  of  interest  remaining  unpaid :  that 
is,  that  you  may  sever  the  contract  to  pay  interest  from 
the  contract  to  pay  the  principal.     Perhaps  in  cases 
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where  there  is  an  express  contract  to  pay  interest  inde-  IBSG. 
pendendy  of  the  principal,  there  might  be  ground  for 
such  an  argument;  but  in  ordinary  cases,  interest  has 
always  been  deemed  a  mere  accessory  of  the  loan,  and 
when  the  demand  for  the  principal  is  barred,  the  ac- 
cessory falls  along  with  it. 

The  second  objection  is,  that,  shaped  as  this  declara- 
tion is,  the  plea  is  no  bar.  The  declaration,  which  is 
not  framed  in  the  usual  mode,  states  that  the  Defendant 
made  his  promissory  note,  delivered  it  to  the  deceased 
in  his  lifetime,  and  neglected  to  pay,  except  interest, 
which  he  paid  up  to  a  day  within  six  years  next  before 
the  commencement  of  the  suit;  all  of  which,  as  it  re- 
gards the  interest,  is  put  in  a  vague  manner;  specifies 
no  precise  sum ;  versatur  in  generalibus.  The  question 
is,  whether  the  first  plea,  as  pleaded  to  this  count,  is  an 
answer  to  the  whole.  What  is  the  whole?  A  cause 
of  action  within  six  years.  Interest,  however,  as  sepa- 
rate from  the  principal,  is  notof  itself  a  cause  of  action; 
though  the  payment  of  it  is  one  mode  of  evidence  to 
shew  that  prim&  facie  a  cause  of  action  subsists.  That 
is  the  legal  effect  of  the  payment.  The  statute  9  G.  4. 
c.  14.  «.  I.  has  this  proviso,—^*  Provided  always,  that 
nothing  herein  contained  shall  alter  or  take  away  or 
lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  whatsoever.''  Since  that 
statute,  as  before,  payment  of  interest  may  afford  an 
inference  that  the  principal  is  still  due.  But  bow  are 
we  to  know  whether  it  is  so  or  not,  unless  we  know  the 
circumstances  under  which  the  interest  has  been  paid  ? 
I  think,  therefore,  that  the  declaration  discloses  only 
evidence  of  a  cause  of  action,  and  not  any  actual  cause 
of  action  that  has  not  been  barred  by  the  plea,  and  that, 
consequently,  our  judgment  must  be  for  the  Defendant. 

Park  J.    This  allegation  is  only  evidence,  and  that, 
not  conclusive,  of  a  cause  of  action :  we  could  not  take 
S  A  S 
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it'  as  a  cause  of  action  without  withdrawing  the  question 
of  fact  from  the  consideration  of  the  jury.  The  plea, 
therefore,  is  an  answer  to  the  whole  cause  of  action  dis- 
closed on  the  declaration. 

Vaughan  J.  I  am  of  the  same  opinion.  The  plea 
is  substantially  an  answer  to  the  whole  declarattoti,  ht 
we  cannot  divide  the  accessory  from  the  principal. 

BosAKQUET  J.  I  am  of  the  same  opinion  on  both 
points :  the  cause  of  action  must  be  the  principal  money 
doe:  the  interest  is  only  accessory;  and  accessorium 
sequitur  suum  principals  If  it  were  otherwise,  it  is 
singular  there  should  be  no  instance  since  the  statute 
was  passed,  of  any  person  bringing  an  'action,  after  the 
lapse  of  six  years,  to  recover  a  principal  sum  on  which 
interest  had  been  paid  within  that  time :  and,  according 
to  the  argument,  the  demand  on  a  note  would  never 
be  barred  but  by  actual  payment.  The  absence  of  any 
authority  to  such  effect  is  a  strong  ground  of  presamp- 
tion  against  the  argument. 

The  allegation  in  the  declaration,  that  interest  has 
been  paid  within  six  years,  is  only  evidence  towards 
taking  the  case  out  of  the  statute,  but  is  not  conclusive 
to  shew  tliat  the  demand  is  not  barred.  At  all  events, 
the  allegation  is  premature  in  the  declaration,  and  the 
Defendant  need  not  answer  it. 

Judgment  for  Defendant. 
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Hannah  Hollis  v.  Freer  and  Others.  April  29. 


JDEPLEVIN.    The  Defendants,  by  their  plea,  prayed  If  the  Plain- 
Judgment  of  the  original  writ  issued  in  that  be-  ^^^^^ 
hair,  because   the   Plaintiff,    before   and   at   the   time  husband  after 
of  the  suing  forth  of  the  said  original  writ  in  that  plsintand 
behalf,  was  and  still  is  married  to  one  Join  Osborne^  remoralof  it 
then  and  yet  her  husband,  and  still  living;  and  that,  hjre.fa.Ui., 
the  Defendants,  were  ready  to  verify.    They  then,  in  ^^J^ 
order  to  a  return,  avowed  the  taking,  under  a  distress  m^y  plead 
for  rent  arrear  from  the  Plaintiff  as  tenant  to  the  De-  the  fact  in 

^-^  St" 

The  Plaintiff  replied,  that  this  suit  was  commenced  him'ielf  toed 
by  plaint  and  without  any  writ  in  the  county  court  of  ?**r*®  **' 
the  sheriff  of  the  county  of  Stafford^  and  that  after  the 
same  was  so  commenced,  and  while  it  was  pending  in  that 
court,  the  Defendants,  for  the  purpose  of  removing 
the  same  therefrom  into  the  court  above,  issued  and  . 
prosecuted  a  certain  writ  of  our  lord  the  king,  being  the 
writ  in  the  plea  mentioned,  called  a  recordari  facias 
loqudam^  to  the  tenor  and  effect  following;  that  is  to 
say,  '<  WilUam  tlie  Fourth,  &c.  To  the  sheriff  of  S^o/^ 
/orddiiref  greeting :  We  command  you,  that  in  your  full 
county,  you  cause  the  plaint  to  be  recorded,  which  is 
in  the  same  county,  without  our  writ,  between  Hannah 
HoUis  and  William  Henry  Freer^  Francis  Cooper^  and 
Henry  HaU^  of  the  cattle,  goods,  and  chattels  of  the 
BSLidHannahf  taken  and  unjustly  detained,  as  it  is  said;" 
(setting  out  the  rest  of  the  writ  in  the  usual  form,) 

Demurrer  and  joinder. 
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1836.  Addison^  in  support  of  the  demurrer,  relied  on  Milner 

V.  Milnes  (a),  and  Morgan  v.  Painter  (i),  where  it  was 

Hoixis       jjgjj^  ^Yi2X  if  a  plaintiff  in  replevin  takes  husband  after 
Freer.       suing  out  the  writ,  and  before  the  declaration,  the  de- 
fendant cannot  give  her  coverture  in  evidence  under 
the  general  issue,  but  must  plead  it  in  abatement  if  he 
wishes  to  take  advantage  of  it. 

JR.  V.  Biehards^  eontrd.  Here  the  re./a.  h.  was  sued 
out,  not  by  the  Plaintiff,  but  by  the  Defendants,  and 
the  marriage  took  place  after  the  plaint  in  the  sherifis' 
court,  and  before  removal;  the  case,  therefore,  differs 
from  Morgan  v.  Painter  in  the  situation  of  the  parties, 
the  Defendants  here  seeking  to  quash  a  writ  sued  oot 
by  themselves :  and  if  the  principle  of  that  decision  is 
to  be  applied  here,  the  action  abates,  and  the  Plaintiff 
incurs  a  forfeiture  of  her  replevin  bond,  because  she 
cannot  prosecute  the  suit  which  has  been  removed  by 
the  Defendants.  In  Bae.  Abr.^  Abatement,  6.,  it  is  laid 
down,  —  **  if  an  action  be  brought  in  an  inferior  court 
against  a  feme  sole,  and  pending  the  suit  she  intermarry, 
and  afterwards  remove  the  cause  by  habeas  corptis,  and 
the  plaintiff  declare  against  her  as  a  feme  sole,  she  may 
plead  coverture  at  the  time  of  suing  the  habeas  corpus, 
because  the  proceedings  here  are  de  novo,  and  the 
Court  takes  no  notice  of  what  was  precedent  to  the 
habeas  corpus;  but,  upon  motion  on  the  return  of  the 
habeas  corpus,  the  Court  will  grant  a  procedendo;  for 
although  this  be  a  writ  of  right,  yet  where  it  is  to  abate 
a  rightful  suit,  the  Court  may  refuse  it ;  and  the  Plain- 
tiff had  bail  below  to  this  suit,  which,  by  this  contriv- 
ance he  is  ousted  of,  and  possibly  by  the  same  means 
of  the  debt.''    And  Haddock  v.  Howard  (c)  is  referred 

(fl)  S  T.  R.G27.  (c)  Bam9i,365. 
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lo»  where  it  is  said  the  plea  of  coverture  in  this  case 
was  disallowed. 

Addison.  The  passage  from  Bacon^s  Abridgment  is 
in  the  Defendants'  favour  rather  than  against  them; 
and  in  Haddock  v.  Hctaard^  the  plea  was  disallowed  for 
fraud.  The  Plamtiff  ou^t  to  have  replaced  this  writ 
by  another,  joining  her  husband. 

TiNDAL  C.  J.  This  case  must  be  governed  by 
Morgan  v.  Painter^  where  it  was  held,  that  if  the 
plaintiff  took  husband  after  suing  out  the  writ,  and 
before  the  declaration,  the  defendant  could  not  give  her 
coverture  in  evidence  under  the  general  issue,  but  must 
plead  it  in  abatement  if  she  wished  to  take  advantage  of 
it.  Parties  who  are  brought  into  this  Court  by  writ  of 
re.  fa*  la.  are  in  the  same  situation  as  others,  and  the 
writ  is  subject  to  be  abated  by  any  of  the  ordinary 
causes:  one  cause  is,  the  Plaintiff's  taking  husband 
after  the  writ  and  before  declaration. 

It  is  said  that  this  puts  the  Plaintiff  in  a  worse  situa- 
tion as  to  the  replevin  bond.  It  may  be  so.  But  I  am 
not  at  present  satbfied  that  if  the  Plaintiff  had  replaced 
this  writ  by  a  new  one  in  the  name  of  herself  and  her 
husband,  the  condition  of  that  bond  would  have  been 
broken. 

Per  Mam  Curiam. 

Judgment  for  Defendants, 
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Apru  ^9^  WELL8  and  Another  v.  Porter*. 

Gambling        ^HE  Plaintiffs  declared  that  the  Defendant  was  in- 

•Tf^^-^r*  ^^'^'^  '®  *^°*  ^  ^^^  *""^  ^^  1500/^  for  work  and 

funds  are  not  labour  done^  and  money  paid  at  his  request ;  and  upon 
within  the  an  account  stated ;  and  being  so  indebted,  promised^ 
Se  Stocfc!^  ^    ^^^  afterwards  refused,  to  pay. 

jobbing  Act,  The  Defendant  after  other  pleas,  pleaded,  sixthly,  as 
7  G.2.  c.  8.  ^^  jjj^  ^^^  ^f  J 133^^  ^BTcA  of  the  sum  of  1500/.,  that 
the  said  work  so  alleged  to  have  been  done  by  the 
Plaintiffi  was  work  done  by  the  Plaintiffs  as  brokers 
and  agents,  in  and  about  the  making  of  divers  contracts 
between  the  Defendant  and  divers  other  persons,  for 
liberty  to  the  Defendant  to  put  upon  and  to  deliver, 
receive,  accept,  or  refuse,  certain  public  stocks  of  certain 
foreign  states,  that  is  to  say,  of  the  kingdom  of  Spam 
and  Portugal  respectively,  and  certain  parts,  shares, 
and  interest  therein^  the  Defendant,  and  the  other  per- 
sons parties  to  the  contracts  respectively,  not  being 
possessed  of  or  entitled  to  the  same,  or  any  part  thereof, 
either  in  their  own  right  or  in  their  own  names,  or  in 
the  name  or  names  of  a  trustee  or  trustees  to  their 
own  use;  and  the  Plaintiffs  at  the  time  of  paying  the 
said  moneys,  well  knowing  that  the  Defendant  and  the 
said  other  persons  parties  to  the  contract  respectively 
were  not  possessed  of  or  entitled  to  the  same  or  any  part 
thereof,  either  in  their  own  name  or  in  their  own  right, 
or  in  the  name  or  names  of  a  trustee  or  trustees  to  their 
use  or  in  their  right. 

Seventhly,  that  the  said  work  so  alleged  to  have 
been  done  by  the  Plaintiffs  was  work  done  by  them 
as  brokers  and  agents  in  unlawfully  negotiating,  trans- 
acting, and  intermeddling  in  the  making,  and  procuring . 
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to  be  made,  certain  contracts  and  agreements  for  buy- 
ing, selling,  assigning,  and  transferring  certain  public 
stocks  of  certain  foreign  states,  to  wit,  of  the  kingdom 
of  Spain  and  Portt^al  respectively,  and  certain  parts, 
shares,  and  interest  therein,  which  the  Defendant  and 
the  other  persons  contracting,  and  on  whose  behalf  the 
said  several  contracts  and  agreements  were  made,  to 
sdl,  assign,  and  transfer  the  sam^  were  not  nor  was  any 
of  them  at  the  time  of  the  making  of  such  contracts  and 
agreements  respectively,  actually  possessed  of  or  entitled 
to,  either  in  their  own  right  or  in  their  own  names,  or 
in  the  name  or  names  of  a  trustee  or  trustees,  or  any 
other  person  or  persons  to  their  use  or  in  their  right; 
the  Plaintiffs  at  the  time  of  the  doing  of  the  said  work 
and  of  the  making  of  the  said  contracts  and  agreements, 
well  knowing  that  the  persons  on  whose  behalf  such 
contracts  and  agreements  were  respectively  made  were 
not  nor  was  any  of  them  possessed  of  or  entitled  to  the 
said  stocks,  parts,  shares,  or  interests  in  respect  of  which 
such  contracts  and  agreements  were  respectively  made^ 
in  his,  her,  or  their  own  name  or  names,  or  in  the  name 
or  names  of  a  trustee  or  trustees,  or  any  other  person 
or  persons  for  their  use  or  in  their  right 

Demurrer, — for  that  the  said  pleas  did  not  deny,  or 
confess  and  avoid  the  part  of  the  declaration  to  which 
they  were  pleaded ;  that  there  was  nothing  in  the  said 
pleas,  or  either  of  them,  to  shew  that  the  contracts 
therein  alleged  were  illegal  or  void  by  reason  of  any  sta- 
tute or  otherwise,  or  without  consideration :  and  also  that 
the  said  pleas  were  respectively  double,  and  conuined 
a  twofold  answer  to  so  much  of  the  declaration  as  they 
professed  to  answer,  in  this,  to  wit,  that  the  Defendant 
had  in  each  of  the  said  pleas  pleaded  and  alleged,  that 
the  said  supposed  contracts  in  the  pleas  respectively 
inentioned  were  in  the  nature  of  putts  and  refusals, 
and  also  that  the  respective  parties  thereto  were  not 
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at  the  time  of  making  the  same  in  any  way  possessed  of 
or  entitled  to  tlie  said  stock  in  respect  whereof  the  said 
supposed  contracts  were  made. 
.  Joinder. 

Butt,  in  support  of  the  demurrer.  The  Stock-jobbing 
Act,  7  G.  2.  c  8.,  does  not  apply  to  foreign  securities. 
The  act  is  entitled,  *^  An  Act  to  prevent  the  infamous 
practice  of  Stock-jobbing;"  and  after  reciting  that 
*'  great  inconveniences  have  arisen,  and  do  daily  arise^ 
by  the  wicked,  pernicious,  and  destructive  practice  of 
stock-jobbing,  whereby  many  of  His  Majesty's  good 
subjects  have  been  and  are  diverted  from  pursuing 
and  exercising  their  lawful  trades  and  vocations,  to  the 
utter  ruin  of  themselves  and  families,  to  the  great  dis- 
couragement of  industry,  and  to  the  manifest  detriment 
of  trade  and  commerce/'  enacts,  *^  that  all  contracts 
and  agreements  whatsoever  which  shall,  from  and  after 
the  first  day  otjune  ITS^,  be  made  or  entered  into  by 
or  between  any  person  or  persons  whatsoever,  upon 
which  any  premium,  or  consideration  in  the  nature  of  a 
premium,  shall  be  given  or  paid  for  liberty  to  put  upon, 
or  to  deliver,  receive,  accept,  or  refuse  any  public  or 
joint  stock,  or  public  securities  whatsoever,  or  any  part, 
share,  or  interest  therein,  and  also  all  wagers  and  con« 
tracts  in  the  nature  of  wagers,  and  all  contracts  in  the 
nature  of  putts  and  refusals,  relating  to  the  then  present 
or  future  price  or  value  of  any  such  stock  or  securities 
as  aforesaid,  shall  be  null  and  void  to  all  intents  and 
purposes  whatsoever;  and  all  ^premiums,  sum  or  sums 
of  money  whatsoever,  which  shall  be  given,  received, 
paid,  or  delivered,  upon  all  such  contracts  or  agree- 
ments, or  upon  any  such  wagers,  or  contracts  in  the 
nature  of  wagers  as  aforesaid,  shall  be  restored  and 
repaid  to  the  person  *or  persons  who  shall  give,  pay,  or 
deliver  the  same ;  who  shall  be  at  liberty,  within  six 
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months  from   and  after  the  making  such  contract  or        nS6. 
agreement,  or  laying  any  such  wager,  to  sue  for  and 
recover  the  same  from  the  person  or  persons  to  whom 
the  same  is  or  shall  be  paid  or  delivered,  with  double 
costs  of  suit" 

By  the  second  section,  persons  sued  on  the  act  are 
obliged  to  answer  on  oath  with  regard  to  the  contract; 
and  in  other  respects  the  act  is  highly  penal.  The 
Court  will  not  extend  an  act  of  such  a  nature  -beyond 
the  object  which  the  legislature  had  in  view  at  that  time; 
and  at  that  time  foreign  funds  were  scarcely  known. 
The  **  other  public  securities ''  referred  to,  therefore, 
must  mean  securities  of  a  nature  like  to  public  or  joint 
stock.  The  question  arose  in  Henderson  ▼•  Bi8e{a)f 
where  Abbott  C.  J.  said,  that  the  act  was  confined  to 
stock. of  this  country:  and  in  Mortimer r.  Salkeld{b\ 
Lord  EUenborough  held  that  dealings,  even  in  lottery 
produces,  were  not  within  the  act 

Mannings  eontrd.  The  question  now  under  dis- 
cussion did  not  arise  in  Henderson  v.  Bise :  that  was  an 
action  by  the  purchaser  of  two  Columbian  bonds  against 
the  seller  for  not  delivering  them.  The  objection  taken 
was,  that  the  purchaser,  before  bringing  his  action, 
ought  to  have  bought  two  Columbian  bonds  in  the 
market,  because  the  seventh  section  of  the  Stock- jobbing 
Act  empowers  the  bondjtde  purchasers  of  stock  to  do  so 
where  the  seller  refuses  to  deliver  the  stock  which  he 
has  agreed  to  sell.  But  the  statute  does  not  require 
the  purchaser  to  buy  before  he  brings  an  action,  though, 
if  he  does  not,  he  will  lose  that  particular  remedy.  It 
was  not  objected,  nor  did  it  appear,  that  the  Defendant 
had  no  Columbian  bonds  at  the  time  the  contract  was 
entered  into.      All,   therefore,   which   Abbott  C.  J.   is 

(o)  8  Stark.  N.  P.  C.  158.  (ft)  4  Camp.  42. 
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IM6.  represented  as  saying  in  that  case  with  reference  to  the 
Stock-jobbing  Act,  is  extra-judicial.  In  a  subsequent 
case,  however,  Rossum  y.  Taylor^  tried  before  DaU 
lai  C.J.,  at  GuildhaU^  in  182S,  and  reported  in  a 
note  to  Chittjfs  Statutes  1022,  the  point  directly  arose. 
In  that  case  the  Plaintiff  sued  for  differences  in  deal- 
ings in  Spanish  stock,  and  Dallas  C.  J.  said,  that  the 
question  ought  to  undergo  the  consideration  of  a  foil 
Court  Several  other  objections  were  taken,  but  the 
Plaintiff  bad  a  verdict,  with  leave  reserved  for  the 
Defendant  to  move  to  enter  a  nonsuit,  which  was 
accordingly  done  in  the  following  term.  In  granting 
the  rule  itm,  Dallas  C.  J.  said,  ^^  this  is  a  case  of  stock- 
jobbing in  the  foreign  funds,  and  not  in  our  own :  in 
my  present  opinion  it  is  not  the  less  gambling  because 
It  is  in  this  or  that  stock ;  however.  Sir  JcJin  Bemarfs 
act  is  nominally  applicable  to  the  British  funds  only. 
But  what  is  the  title  of  that  act?  It  is  an  act  to  prevent 
the  infamous  practice  of  stock-jobbing.  The  legislature, 
therefore,  has  pronounced  the  act  hifamous.  The  ques- 
tion, therefore,  upon  that  point  is  still  open.**  There 
were  other  points  made  in  the  Defendant's  favour,  but 
the  case  was  not  any  further  discussed,  as  the  Platnti£^ 
upon  the  rule  nisi  being  obtained  to  enter  a  nonsuit, 
compromised  with  the  Defendant 

Supposing  time  bargains  in  foreign  securities  not  to 
be  within  the  express  provisions  of  the  Stock-jobbing 
Act,  yet  the  preamble  of  the  act,  which  designates  the 
praaice  of  stock-jobbing  as  wicked,  pernicious,  and  de- 
structive, appears  to  be  declaratory  of  the  common  law 
as  applicable  to  a  contract  of  this  nature,  to  whatever 
subject-matter  the  particular  contract  may  relate.  That 
such  a  contract  would  be  void  at  common  law,  was 
evidently  the  deliberate  opinion  of  Lord  Tenierden  in 
Bryan  v.  Lewis  {a),  a  case  decided  in  1826,  four  years 

(a)  Rifan  Sf  Mood.  3S6. 
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subseqaently  to  the  case  of  Henderson  v.  Bise»  In  Bryan  r.  1 896. 
LewiSf  Lord  Tenterden  says,  —  *M  have  always  thought, 
and  shall  qontinue  to  think,  until  I  am  told  by  the  House 
of  Lords  that  I  am  wrong,  that  if  a  man  sells  goods  to  be  . 
delivered  on  a  future  day,  and  neither  has  Uie  goods  at 
the  time,  nor  has  entered  into  any  prior  contract  to 
buy  them,  nor  has  any  reasonable  expectation  of  re- 
ceiving them  by  consignment,  but  means  to  go  into  the 
market  and  to  buy  the  goods  which  he  has  contracted 
to  deliver,  he  cannot  maintain  an  action  upon  such  a 
contract:  such  a  contract  amounts,  on  the  part  of  the 
vendor,  to  a  wager  on  the  price  of  the  commodity,  and 
is  attended  with  the  most  mischievous  consequences." 
And  in  a  note  to  Chitty  on  Contracts^  2d  edit  332., 
Lord  Tenterden  is  stated,  on  a  still  later  occasion,  to 
have  said, — *<  If  two  persons  enter  into  a  contract  under 
the  semblance  of  a  sale  of  goods,  not  Intending  really  to 
buy  or  sell  the  commodity,  but  merely  as  a  gambling 
speculation^  and  to  pay  the  difference  of  the  market 
price  oo  a  particular  day,  like  a  time  bargain  in  the 
stocks,  such  a  contract  is  illegal  and  void  at  common 
law,  and  no  action  will  lie  to  enforce  it" 

If  the  transaction  in  which  the  Defendant  was  en- 
gaged, through  the  agency  of  the  brokers,  was  illegal, 
the  brokers  were  not,  under  the  circumstances,  justified 
in  making  the  payment  on  his  account;  Clayton  v. 
Dilb/*  (a)     Joseph  v.  Pebrer.  (A) 

Buttf  in  reply.  Clayton  v.  Dilly  only  decides  that 
where  a  party  makes  an  illegal  contract  for  another,  and 
pays  money,  the  law  will  not  imply  that  such  payment 
was  made  at  his  request.  Here  the  Plaintiffs'  labour  was 
bestowed  at  the  express  request  of  the  Defendant;  and, 
even  though  the  contract  should  be  esteemed  void,  tiie 

(a)  4  Taunt.  l65.         (6)  SB.S^C.  639-,  5  D.  Sf  R.  542. 


'm^  EASTER  TISRM, 

1%|L       FlMitift.  might  be  entitled  to  recorer  for  their  Jabonr. . 
But  it  is  plain  from  the  tenth  section,  that  foreign  stocks 
■'^^  are  not  within  the  act ;  for  that  section  gifes  a  sanction 

PoBTuu  to  contracts  for  the  purchase  or  sale  of  any  stock,  an- 
nuities, or  other  public  securities,  made  with  the  privity 
of  the  Accountant-general  of  the  Court  of  Chancery. 
The  statute  in  all  its  sections  relates  to  the  same  public 
securities,  and  the  Accountant-general  is  allowed  to 
deal  in  none  but  British, 

The  practice  of  gambling  in  foreign  funds,  though 
objectionable  in  the  terms  used  by  the  preamble  of  the 
act,  is  not,  therefore,  illegal ;  and  the  first  section  does 
not  declare,  but  enacts  the  law.  If  the  practice  were 
illegal  at  common  law  the  enactment  had  been  unne- 
cessary. The  language  of  Lord  Tenterden  in  Bfyan  ▼• 
Lewis  refers  to  an  invalid  contract,  not  to  the  work 
and  labour  of  an  agent  in  effecting  the  contract 

TiNDAL  C.  J.  .  It  appears  to  me  that  the  plefis  do 
not  furnish  any  answer  to  this  declaration*  The  action 
is  for  work  and  labour:  and  the  answer  is,  that  the 
work  was  done  in  carrying  into  effect  an  illegal  act  in 
effecting  sales  in  foreign  stocks,  of  which  the  PlaintiS 
knew  the  Defendant  was  not  by  himself  or  his  trustee^ 
in  possession. 

It  is  in  effect  a  plea  of  the  Stock-jobbing  Ac^  and  aqi 
answer  to  the  action,  if  foreign  securities  fall  within  that    . 
act. 

It  appears  to  me  that  foreign  stocks  are  not  within 
the  letter  or  the  meaning  of  that  act 

First,  it  was  clear  the  act  was  passed    to  pieveni 
practices  then  known  and  found  pernicious.     The  pre?  ^  . 
amble  sufficiently  establishes  that     Many  previous  ajct%   ,^ 
had^been  passed,  from  the  time  of  King  William  down- 
wards, relating  to  English  stocks,  which  shew  thf t  thjpn 
was  a  subject-matter  on  which  this  act  mjgbi  9eeift%gg|^ 
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and  of  which  we  are  bound  to  take  judicial  notfce.  But 
we  have  no  such  evidence  of  the  existence  of  any  foreign 
stocks.  If  the  Defendant  meant  to  rely  on  the  exis- 
tence of  such  stocks  at  the  time  the  act  passed,  he  ought 
to  have  averred  it  in  his  plea.  But  in  the  next  place 
the  statute  Involves  many  penal  consequences;  one^  that 
after  a  party  has  become  liable  to  the  penalty  imposed  by 
the  act  he  may  be  put  on  his  oath  touching  the  offence. 
I  cannot  think  that  a  statute  so  penal  is  to  be  enlarged 
beyond  the  strict  subject-matter  to  which  it  relates.  We 
ought  not,  therefore,  to  enlarge  it  by  any  intendment. 
As  the  tenth  section  contains  a  provision  with  respect 
to  the  sale  of  stock  by  the  Accountant-General  of  the 
Court  of  Chancery,  it  is  clear  the  statute  refers  to  the 
stocks  of  this  kingdom,  the  Attomey«-Generai  being  au- 
thorized to  deal  with  no  other;  and  though*  that  does 
not  establish  the  negative  that  the  act  does  not  apply  to 
other  stocks,  we  think  it  aflbrds  a  fair  inference  that  the 
stock  of  this  kingdom  was  alone  in  the  contemplation 
of  the  legislature. 

But  then  it  is  said  that  such  a  contract  was  an  oflfence 
at  common  law ;  and  that  work  and  labour  bestowed  in 
effecting  the  contract  fall  within  the  same  condemna- 
tion. It  is  not  clear,  however,  that  such  dealing  was 
an  offence  at  common  hw;  and  it  is  to  be  observed 
that  the  language  of  the  statute  is,  enadf  not  declare  i 
there  is  no  recognition  that  the  dealing  was  an  ofience 
before.  But  at  the  most,  such  a  contract  would  be 
only  void,  and  the  work  of  the  agent  who  effected  it 
could  scarcely  be  called  illegal.  I  do  not  see  my  way 
with  sufficient  clearness  to  say  that  any  part  of  the 
transaction  would  be  illegal  at  common  law,  and,  there-- 
fbre,  our  judgment  must  be  for  the  Plaintiff. 


IBM. 
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disaKBg  in  Sfmmk  bonds,  and  the  statute  does  nol^ 
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apply  to  contracts  of  that  description.  There  is  nothing 
relating  to  aliens  in  the  statute,  and  public  stock  must 
mean  the  public  stock  of  this  country,  unless  we  find 
expressions  to  the  contrary.  But  the  tenth  section  re- 
ferring to  the  officer  who  is  only  allowed  to  deal  with 
the  funds  of  this  country,  affords  a  strong  inference  that 
such  alone  were  in  contemplation. 

The  subject  has  frequently  come  under  consideration, 
and  in  Henderson  v.  Bise  Lord  Tenterden  gave  a  clear 
opinion  that  this  statute  does  not  apply  to  foreign  se- 
cqrities.  There  is  nothing  to  the  contrary  except  in 
Bossum  V.  Taylor :  but  even  there,  DaUas  C.  J.  said  Sir 
J.  Bemard^s  act  was  nominally  applicable  to  the  British 
funds  only ;  and  the  case  was  never  decided  in  banc. 

But  it  is  said  this  was  illegal  at  common  law :  I  do 
not  see  that :  if  the  statute  had  been  intended  to  repress 
offences  at  common  law,  there  would  have  been  some 
indication  of  such  an  intention  in  the  preamble :  but  the 
preamble,  as  I  read  it,  leads  to  the  opposite  inference, 
and  adverts  to  the  necessity  of  checking  a  practice  then 
growing  up.  Under  these  circumstances  I  think  the 
Plaintiff  ought  to  recover. 


Vaughan  J.  I  think  this  is  not  an  offence  at  com- 
mon law  or  by  statute.  The  statute  is  penal,  and, 
therefore^  we  should  be  unwilling  to  extend  it  by  in- 
tendment ;  in  its  language  there  is  nothing  that  can 
apply  to  foreign  stocks. 


BosANQUET  J.  It  does  uot  appear  on  this  record 
that  the  contract  is  void  either  by  statute  or  at  common 
law.  The  statute  involves  very  penal  consequences:  it 
not  only  avoids  the  contract,  but  gives  an  action  for 
recovery  of  the  money,  with  double  costs ;  compels  the 
party  to  answer  on  *  oath ;  and  adds  other  penalties. 
We  ought  not  to  extend  the  language  of  an  act  so  penal^ 
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and  there  is  no  express  mention  of  foreign  stocks.    The        1836. 

language  too  is  prospective ;  by  no  means  declaratory ;        

and  when  we  find  the  expression  public  slocks^  we  must  ^^^ 

intend  the  public  stocks  of  this  country.     I  do  not  rely      Pobteb. 
so  much  on  section  lO,,  as  on  the  general  effect  of  the 
act;   which  has  received  this  construction  from  Lord 
Tenterden  in  the  case  relating  to  Colombian  bonds. 

The  next  question  is,  whether  this  contract  is  void  at 
common  law.  It  is  a  contract  for  work  and  labour  per- 
formed at  the  Defendant's  request ;  and  we  have  been 
referred  to  the  opinion  of  Lord  Tenterden  in  Bryan  v. 
Lexis^  as  shewing  that  a  contract  for  work  of  a  similar 
description  is  void  at  common  law.  That,  however,  is 
only  a  dictum,  for' the  decision  in  the  cause  was,  that  the 
Defendant  bad  not  authority  to  make  the  contract; 
and  there  were  circumstances  in  the  case,  which  was 
an  action  against  a  minor,  likely  to  induce  the  Judge  to 
look  unfavourably  on  the  Plaintiff's  demand.  But  com- 
paring the  opinion  pronounced  there,  with  what  appears 
on  this  record,  there  is  a  material  distinction  between 
the  two  cases.  In  that  case,  there  was  no  reasonable 
expectation  that  the  Defendant  would  ever  obtain  the 
property  for  which  he  contracted;  here,  the  Defendant 
had  a  reasonable  expectation  of  obtaining  the  object  of 
the  contract;  and  no  knowledge  is  brought  home  to 
the  Plaintiff  that  the  parties  were  not  entitled  to  claim 
the  stock :  I  am  not  prepared  to  say  that  an  agent  is 
not  entitled  to  compensation  for  work  performed  under 
such  circumstances.  It  may  be  that  the  contract  was 
void  ;  but  it  does  not  follow  that  the  party  employed  to 
make  the  contract  is  to  receive  nothing  for  his  labour. 

Judgment  for  Plaintiff 
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nPHE  declaration  alleged  that  DefeodaQl  was  indebted 
to  Plaintiff  for  work  done,  and  for  commission  due 
and  payable  from  Defendant  to  Plaintiff  in  rsqiect 
-fUiereof^  for  money  paid  by  Plaintiff  to  the  use  of  De- 
fendant ;  for  interest  for  the  forbearance  by  Plaintiff,  at 
Defendant's  request*  of  monies  due  and  owJUig  to  Plain- 
tiff; and  for  money  found  to  be  due  on  an  account 
Biated. 

The  Defendant  pleaded,  first,  the  general  issue: 
secondly,  that  the  said  work  was  done  and  the  copi- 
mission  became  due,  and  the  said  money  was  paid  and 
found  to  he  due  for  and  in.  respect  of ^  co([itrao|ts  and 
agreements  knowingly  made  by  the  Pla^iuff,  upon 
which,  consideration  in  the  nature  of  premium  was, 
with  the  knowledge  of  the  Plaintiii^  given,  for  liberty  to 
accept  or  refuse  certain  public  and  joint  stock,  and 
certain  public  securities  and  shares  and  interests  in 
i^ertain  public  securities,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided;  and  that,  the 
Defendant  was  ready  to  verify :  thirdly,  that  the  said 
work  was  done  and  the  commission  became  due^  and  the 
said  money  was  paid  and  was  found  to  be  due  for  and 
in  respect  of  contracts  in  the  nature  of  wages,  and  con- 
tracts in  the  nature  of  putts  and  refusals,  knowingly 
made  by  the  Plaintiff  relating  to  the  then  /uture  price 
and  value  of  certain  public  and  joint  stock,  and  certain 
public  securities,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

The  naintiff  took  issue  on  the  all^;ations  that  the 
contracts  were  contrary  to  the  statute. 


JL  c  J  -;^i3.  S 


«'WILL.lV;i 
A  verdict  having  been  given  for  the  Plaintifl^ 

Pfo//,  pursuant  to  leave  reserved  at  the  trial,  obtained         "^""^ 
a  rule  nisi  to  set  it  aside  and  enter  a.  nonsuit.  Riobt. 


Sir  W.  FoUdtf  who  shewed  cause,  relied  on  the  pre- 
ceding case  of  IVells  v.  Porter. 

Piatt  and  Barsitm^  in  support  of  the  rule. 
Gambling  in  foreign  funds  is  as  mischievous  as  gam- 
bling in  British^  and  equally  within  the  spirit  of  the 
Stock-jobbing  Act.  Every  one  of  the  mfsch)^  de- 
nounced in  the  preamble  attends  these  transactions  in 
foreign  securities,  and,  though  they  are  not  expresriy 
mentioned,  they  fall  within  the  general  terms  of  the  act. 
And  notwithstanding  an  act  be  penal,  it  ought  to  be 
extended  to  all  the  mischief  intended  to  be  remedied.  In 
the  Attorney-General  v.  Saggers  (a)  it  was  held  that  the 
penalties  for  running  uncustomed  goods  wene  incurred 
oh  chiding  duties  imposed  by  acts  subsequent  to  the 
act  creating  the  penalty  as  well  as  duties  imposed  befbfe. 
And  the  term  ^*  public  securities  "  cannot  be  confined 
to  British  government  funds.  In  Brown  v.  Tkmer  (A)  it 
was  held  to  extend  to  omnium  before  the  scrq)  receipts 
are  issued.  Oliverson  v.  Doles  {c)  seems  contrj^  but 
Brmtn  v.  Turner  was  not  cited  in  that  case.  At  the 
time  the  act  passed  there  was  Bank  Stock,  Bast  India 
Stock,  shares  in  docks  and  canals,  all  of  which  must  be 
deemed  to  fall  within  the  act.  What  was  Irish  stock 
at  that  time  ?  Was  it  foreign,  or  within  the  act  ?  The 
'  statute  2  &  3  ^.  4.  c.  81.  guarantees  part  of  the  Bussian 
'  debt:  is  that  a  foreign  stock,  and  exempted  from  the 
operation  of  7  G*  2.  c.  8  ?     The  same  question  applies 

(«)  1  Frice,  IB2.  (c)  I  Simrh.  N.  P.  (^Vfi. 

(6)  7  T.  E.  630,    5.  C. 
ft  Etp.  6S1. 

8b  S 
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18S6.  to  the  Greek  Loan  guaranteed  by  the  British  govern- 
ment This  shews  the  difficuUy  of  putting  the  restricted 
sense  proposed,  on  the  term  ^*  public  securities." 

ir  foreign  securities  such  as  Spanish  bonds  be  held 
not  within  the  statute  because  they  did  not  exist  in 
1734,  no  newly  invented  game  at  cards  can  be  within 
the  statute  of  9  Ann  c.  14.  which  prohibits  games  of 
chance. 

At  all  events,  a  practice  denounced  by  the  statute  as 
infamous,  and  tending  to  the  ruin  of  his  Majesty's  sub- 
jects and  their  families,  must  be  deemed  illegal  at 
common  law.  The  transaction  is,  in  effect,  a  wager, 
and  a  wager  against  the  solvency  of  a  foreign  govern- 
ment ;  as  such,  it  is  contrary  to  public  policy,  and  void. 
If  a  wager  on  the  life  of  a  foreign  sovereign  be  void, 
as  creating  an  interest  in  his  destruction,  Gilbert  v. 
Sykes  (a),  a  wager  on  the  solvency  of  a  foreign  govern- 
ment must  also  be  void,  as  giving  one  party  an  interest 
in  destroying  the  resources  of  that  government.  The 
Courts  have  always  discountenanced  wagers,  and  in  the 
greater  number  of  instances  have  declared  them  illegal. 
(See  the  cases  collected  in  2  Stark.  Evid.  898.) 

If  the  contract  be  void  at  common  law  the  allegation 
that  it  was  contrary  to  statute  may  be  rejected  as  sur^ 
plusage ;  Bex  v.  Urlyn.  (£} 

TiNDAL  C.  J.  This  case  involves  the  same  consi- 
derations as  the  case  of  Wells  v.  Porler^  decided  this 
term.  I  am  unwilling  to  go  over  the  same  ground 
again,  and  shall  therefore  only  advert  to  the  statute  of 
Ann^  and  the  case  in  Price  touching  uncustomed  goods. 

With  respect  to  the  statute  of  Ann  it  is  urged  that 
if  we  were  to  apply  to  it  the  construction  we  have 
applied  to  the  statute  now  under  discussion,  we  should 
be  involved  in  a  contradiction  as  to  new  games  which 

(a)  16  EoMt,  150.  (6)  S  Wms,  Saund,  308.  note. 
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have  come  iDto  use  since  the  sUitate.  But  it  is  to  be 
observed  that  that  statute  contains  the  words,  *<  or  any 
other  games  whatsoever,"  and  therefore  clearly  extends 
to  all  games  whether  then  in  use  or  not 

As  to  the  case  in  Price^  it  is  true  the  Court  held 
that  the  statute  imposing  penalties  for  running  uncus- 
tomed goods,  was  applicable  in  respect  of  custom-house 
duties  created  by  subsequent  acts. 

That  is  reasonable  enough;  because  the  statute  for 
preventing  uncustomed  goods  from  being  run,  is  only  a 
piece  of  machinery  which  applies  toties  qtiotiesj  as  often 
as  any  new  matter  is  made  the  subject  of  customs; 
whereas  the  statute  in  question  appKes  to  the  stocks  of 
this  country,  and  none  other  are  adverted  to. 


1886. 


The  rest  of  the  Court  concurred  in  discharging  the 
rule. 

Rule  discharged. 


Laythoarp  v.  Bryant. 


AprUSO. 


f^HIS  was  an  action  against  the  Defendant  to  recover 
damages  for  loss  occasioned  to  the  Plaintiff  by  the 
Defendant's  refusing  to  pay  for  certain  leasehold  pre- 
mises he  had  purchased  at  an  auction,  on  the  Sd  of 
December  1833,  for  44]/.  (See  the  declaration,  ante 
vol.  i.  421.) 

The  particulars  and  conditions  of  sale  announced, 
that  the  lease  and  goodwill  of  the  premises,  situate  in 
Stoke  Newingtoriy   in  which   the  coke,  coal,   and  seed 

ihe  name  of  the  owner^  and  the  conditions  of  sale :  Held^  that 
was  bound  by  bis  contract^  notwithstanding  it  was  not  signed  by 


S  B  4         //^V*'   '/.  ^' 


The  Defend, 
ant  purchased 
certain  lease- 
bold  premises 
at  an  auction^ 
and  signed  a 
memorandum 
of  the  pur- 
chase on  the 
back  of  a 
paper  con- 
taining the 
particulars  of 
the  premises, 
the  Defendant 
the  vendor. 


b/flMigtbn  bjr  Mr.  Thowias  lUm^  at  tb^  Ataian  Mi|rt# 
•»  Ihe  3dioyr  DeeemhfTf  by  order  of  Mr«<  ff^*  IJjylkwVt 
(beproprtQloi^  i^timg  froia  tbe  imd^.  ^  r 

Tli«  Defeodaat  Ajgn^  a  imnuMnadiwiiL  aC<Ui9  ,pui'9 
cbasoAt  Uiebftck  of  a.pftper  eoajLaini^ff  ihe  partif^da^ 
toct  oMidiuons  of  asalc^  but,  beiqg  known  lia  the  fu^ 
tMmeor»  was  not  fequii:«il  to  pay  any  deposUp  .On.fbir 
ISlhior*AwJii&€r  the  PiaintieTs  ^oUckor  aant  Ddend^n^ 
aiuaibaMiDl.of  the  Plaiaytiff'^.titfe,  and  by  letter  .called 
te..  juoi  to  pnooeed  with  (he  pui^cbaae^  when  the  De: 
Cendant^  aayjng  he  had  only  bid  ai  the  Plaintiflr&rfgveftl 
vefiiaed  to  complete  the  pnrcbage,  and  jretorned  tbe.pibT 
alraci*  An  assignment  of  the. leasee  f^repai^.%  thf 
•elicilor  of  ibe  ground  landlord*  .apeompiiaied  wih.  § 
letter,  feom  the  PiaintiCs  soUeitory  was  then  sei4,to.i^ 
IM^ndant;  this  he  also  returned*  still  xefnsing  to  «M9h 
pleti^^be  eoniraet»  bnt  making  no  obiefftm(ta>tbe4iik( 
TMPI^tiff  thereupen  aold  the  premtises  .agfitef  rfov 
194/.  5i.»  and  brought  this  action  to  recover  4hedi8^ 
tMe  between  ih^sum  and  M)/.,  the  price  vhieh  |he 
Defendant  had  agreed  to  pay.  ;  • 

V  A  verdict  having  been  found  for  the  Plainlifl^  > 

AUierlqf  Serjt^i  pursuant  U)  leave  reserved  at  the 
trial*  moved  to  set  aside  the  verdict}  and  enter  a  S(Qn4 
suit  inataad,  on  the  ground  that  the  PJainliff's  name  .was 
not  in  the.  oontractt  which  appeared  to  be  made  wsiah 
JS^sf  the  auctioneer;  that  it  was  not  binding  on  |he 
i^laintiff;  that  therefore,  for  want  of  mutuality^  ,ihife 
contract  was  inoperative ;  and  also  as  not  bekig  signdd 
pursuant  to  the  fourth  section  of  the  Statute  of  Fraiids. 
He  relied  on  Lawrenson  v.  Butler  (a),  where  Lord 
JUeMale  refiised  to  enforce  a  specific  perfbrmsaice^  on 
the  ground*  that  without  a  signature  to  bi&d  the; 


Wthei^iras  m  mutiialit^f  in  ihmmnifweit'i  Ml^tUd;       IIWI 

<<  1  codPess  I  have  no  concepfioA  thkt  a'Coort  of  Siffti^ 

d^l^t  to  decree  a  specific  pecibrmMed  lA  iHAcltte^lleM 

nothing  has  been  done  itt  pnrsuMe^'Of  ike^ttfj^^einctitj 

^xc^pt  Wlieretyeyih  parties  bad  by  tire  agnseitiMt  a  r^ht 

f6  compel  a  specific  perfo^Riflilco  tfficordia^  16  lli#  ad^ 

^atfta^es  vrhieb  it  miglH  t>e'Sopposed  that -they  w^rooa 

tferiTefromit;  because  otherwise  it  would  fblloir  iliaiO 

the  Court  ^olild  decree  a  specific  peffomNiiNSe  ^vhlM 

thepartf  called  upon  to  perform  might  be  in  liri*'«ituaa 

tiooi  that  tr  the  agreement  was  disadvantageou^htf^uM 

be  liable  to  the  performance,  and  yer,  if  advanoiftiiovi 

to  htm,  he  could  not  compel  a  "p^rtbritwtifee.  'TMa'te 

toot  ^liity  as  it  aeems  lo  me.     If,  indeed,  ther#  irtfi 

k  donceAlment,  or  en  ignorance  of  tha  facts  on  the  oim 

]Mrt,  and'  that  thereby  tlie  other  party  was  led*  imd  d 

iltvwtion  ftxMn  whence  he  could  not  be  extricated,  tb^ 

hc'  would^htffe  a  riglit  to  have  the  agreement  '«ie<Mte4 

itfpirii  s  that  is,  a  dew  agreement  ia  to  be  mad^  b^tw^ai 

the  parties/*  .         :  .• 

-  In  ORourke  v.  Percevtil  (i?),  Lord  afim^ers -approved 

of  that  decision;  and  in  Marttn  v.  M^chM{h\  SlrHS 

Grant  says^  "  "Whto  one  party  having  entered  mio  a 

contract  that  has  not  been  signed  by  the  other  party, 

afltei^arda  repents,  and  ifefusesto  proceed  tn  it^  I  should 

have  fett  great  diflteulty-  in  saying  that  he  had  not  tf 

ioeu$  penitentia^  and  was  not  at  liberty  to  recede  uniH 

Cbe  othor  had  signed,  or  in  some  manner  made  itbindi 

ing  upon  himself.    How  ean  the  contract  be  eompleta 

liefore  it  is  mutual  \  and  bow  can  it  be  complete  aa  to 

die  one  and  not  as  to  the  other  ?" 

A  rale  nisi  having  been  granted,  i 

.  i 

Bampas  Seijt  and  Steere  shewed  cause.    It  soflRct 
^ntly  appears  from  the  particulars  of  sale^  that  Bat^  wal 

(a)  9tBaU8^  BmHy,  58.  (6)  8  Joe  ^  WoXk.  4S8. 
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1896.  acting  as  agent  to  the  PlaintiiT,  and  that  the  Plaintiff 
was  a  party  to  the  contract.  The  contract  is  complete 
when  the  auctioneer's  hammer  falls;  Pax/nt  v.  Ccme.  (a) 
And  a  court  of  equity  will  enfoYc^  specific  performance, 
where  there  is  an  express  undertaking  on  the  part  of 
the  purchaser:  Palmer  y.  ScotL{b)  Under  the  fourth 
section  of  the  Statute  of  Frauds,  all  that  is  requisite  i% 
that  the  agreement  should  be  in  writing,  and  signed  by 
the  party  to  be  charged.  It  is  true  that  to  constitute  an 
agreement}  the  consideration  must  appear;  fVain  ▼. 
Warlters  (c) ;  but  an  objection  on  the  ground  of  want 
of  mutuality  has  never  been  made  before.  Agreements 
similar  to  the  present  have  been  repeatedly  enforced 
in  courts  of  ^uity,  even  under  the  17th  section  of 
the  Statute  of  Frauds,  which  enacts  that  no  contract  for 
the  sale  of  merchandise  shall  be  good^  unless  upon  a 
part  delivery,  a  payment  of  earnest,  or  a  note  in 
writing  of  the  bargain  *^  made  and  signed  by  the  par^ 
ties  to  be  charged  by  such  contract,  or  tieir  agents: 
whereas  the  4th  section  only  enacts  that  no  action 
thaU  be  brought  upon  any  sale  of  lands,  unless  the 
agreement  on  which  such  action  shall  be  brought, 
or  some  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  person 
thereunto  by  him  lawfully  authorised.  In  Buckiouse 
V.  Crosby  (d),  the  Lord  Chancellor  said,  **  he  had  often 
known  the  objection  taken,  that  a  mutual  contract 
in  writing  ought  to  appear  on  both  sides ;  but  that  that 
objection  had  as  often  been  overruled."  In  Seton  ▼• 
Slade  {e)j  Lord  Eldon  said,  "  This  agreement  is  signed 
by  the  defendant  only;  but  that  makes  him  within  the 
statute  a  party  to  be  charged."  In  Coks  v.  TVeco^ 
thick  (gjf  it  is  said  to  have  been  laid  down  by  Lord 


(a)  3  T.  R.  148.  (d)  2  Equ,  Cos.  Alt.  S3. 

(b)  1  Rui9.  Sf  Mylne  S9l.         (c)  7  Ves.  275. 

(c)  5  EaHy  10.  Ig)  9  Ves.  250. 
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Hardwickj  *'  that  it  is  not  necessary  the  identical  agree- 
ment  should  be  signed ;  but  any  note  or  memorandum 
wiU  da"  Tavmey  v.  Croui/ier  («),  and  Hatton  v.  Grey  (6), 
establish  the  same  principle.    Lawrenson  v.  Butler  goes 
only  to  the  point  of  specific  performance,  not  to  the 
validity  of  the  contract,  and  it  is  the  first  case  in  which 
any  doubt  has  been  raised.     But  in  Lord  Ormondy* 
Anderson  {c)  Lord  Manners  says,   **  an  objection   has 
been  made  to  the  execution  of  this  agreement,  on  the 
ground  that  it  has  not  been  signed^  by  the  plaintiff,  and 
that  the  defendant  could  not  have  enforced  it  against 
the  plaintiff.     I  am  very  well  aware,  that  a  doubt  has 
been  entertained  by  a  judge  in  this  Court  of  very  high 
authority,  whether  courts  of  equity  would  specifically 
execute  an  agreement  where  one  party  only  was  bound. 
There  exists  no  provision  in  the  Statute  of  Frauds  to 
prevent  the  execution  of  such  an  agreement;  and  Sir 
James  Mansfield,  who  certainly  had  great  experience  in 
courts  of  equity,  lays  it  down  in  the  case  of  jUlen  v. 
Benneitf  that  a  contract  signed  by  one  party  would  be 
enforced  in  equity  against  that  party,  and  that  such  was 
the  daily  practice  of  that  Court"     And  the  same  view 
was  taken  by  Sir  W.  Grant  who  says  in  Western  v.  Bus* 
sell  {d\  '*  after  the  cases  that  have  been  determined,  I 
should  hardly  be  at  liberty,  notwithstanding  the  consider- 
able doubt  thrown  upon  that  point  by  Lord  Bedesdale^  to 
refuse  a  specific  performance  upon  the  ground  that  there 
was  no  agreement  signed  by  the  party  seeking  a  per- 
formance."  In  courts  of  law  the  name  of  the  purchaser, 
written  by  the  auctioneer  acting  as  his  agent,  has  always 
been  held  sufiicient  to  bind  him :  Emmerson  v.  Heelis  (e)i 
and  here,  the  Plaintiff's  name  was  in  the  conditions  of  sale. 
In  Alien  v.  Bennett  {g)  it  was  held  that  an  order  for  goods. 


1836. 


(a)  S  Br.  Ch.  Cat.  l6l— 
318 

(6)  2  Br.  Ch.  Cos.  l64. 
(c)  2  BaU  &i  Beatty,  370. 


(d)  2  Ves.  4  Beames,  192. 

(e)  2  Taunt  38. 
Ig)  3  Taunt.  I69. 
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written  and  signed  by  the  seller  in  a  book  of  the  buyers, 
but  not  naming  the  buyers,  miglit  be  connected  with  a 
Jetter  of  the  seller  to  Lis  agents  mentioning  the  name  of 
the  buyerj  and  with  a  letter  of  the  buyer  to  the  seller, 
claiming  the  performance  of  the  order,  to  constitute  a 
complete  contract  within  the  Statute  of  Frauds.  And 
Sir  J«  Mansfield  C.  J.  said,  **  It  was  then  objected,  that 
one  party  who  has  not  signed,  is  not  bound ;  but  the 
fact  was  the  same  in  the  cases  of  JEgerion  v.  Matthews^ 
^nd  Champion  v.  Plumnter^  and  the  objection  was  never 
taken  in  either  of  those  cases ;  but  the  whole  of  this 
case  supposes  that  the  plaintiff  had  agreed.  Suppose  he 
has  not  contracted  by  writing,  he  has  by  parol,  and  he 
is  bound  in  honour ;  and  it  has  never  yet  been  decided, 
that  an  obligation  in  honour  would  not  be  a  good  con- 
sideration* All  these  cases,  Egerton  v.  MatthemSj  Sawi' 
derson  v.  Jacksofi,  and  Champion  v.  Plummerj  suppose  a 
j^ignature  by  the  seller  to  be  sufficient,  and  every  one 
knows  it  is  the  daily  practice  of  the  Court  of  Chancery 
jto  establii»b  contracts  signed  by  one  person  only ;  and 
yet  a  court  of  equity  can  no  more  dispense  with  the 
Statute  of  Frauds,  than  a  court  of  law  can:  there  is  no 
reason  therefore  to  set  aside  the  verdict,  and  the  rule 
must  be  discharged." 

.  In  the  present  case,  the  letters  of  the  Plaintiffs  at- 
torney upon  sending  the  abstract  and  the  assignment, 
may,  according  to  the  foregoing  decision,  be  connected 
with  the  Defendant's  signing  the  particulars  of  sale,  and 
constitute  an  agreement  binding  on  the  Plaintiff,  eveti 
jiccording  to  the  view  taken  by  the  Defendant's  counsel. 


Atcherley  and  Busbt/i  in  support  of  the  rule. 

In  order  to  bind  a  purchaser  of  real  estate,  there  roust, 
under  the  4th  section  of  the  Statute  of  Frauds,  be  a  mu- 
tuality in  tile  contract,  bb  well .  as  a  consideration  ex- 
pressed in  writing.  Without  those  ingredient,  thiu^  can 
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be  no  agreement  5  and  though  the  1 7th  section  of  the  sta- 
tute requires  only  a  note  of  the  bargain  upon  a  sale  of 
chattels,  the  4th  section,  on  a  sale  of  real  property,  re- 
quires a  note  of  the  agreement.  Here,  upon  the  face  of 
the  particulars,  the  property  appears  to  be  sold  by  Boss 
the  auctioneer,  not  by  the  Plaintifif^  and  the  Plaintiff 
having  omitted  to  sign,  there  is  no  agreement  between 
him  and  the  Defendant.  There  is  nothing  to  fix  the 
JPIainiiff;  nothing  on  which  the  Defendant  could  have 
sued  him  for  a  breach  of  contract.  The  letters  of  the 
PlaintifiTs  attorney  accompanying  the  abstract  and  tKe 
assignment  of  the  lease,  are  mere  offers,  and  not  an  en- 
gagement to  sell.  The  authorities  relied  on  for  the 
Plaintiff  are  either  cases  in  equity  where  the  question 
has  turned  on  specific  performance,  or  questions  on  the 
17th  section  of  the  statute.  Now,  upon  a  demand  for 
specific  performance,  if  the  Plaintiff  alleges  a  contract 
in  his  bill,  the  Defendant,  unless  he  puts  himself  upon 
the  statute  in  his  answer,  admits  the  existence  of  the 
contract:  Roberts  on  Frauds,  p.  106.;  WhiUhurcJi  v^ 
Bevis,  (a)  But  even  in  equity  it  is  required  that  the 
writing  the  Plaintiff  seeks  to  enforce  should  import  the 
privity  and  assent  of  both  parties :  Charlwood  v.  Duke  if 
Bedford.  (£)  And  in  Champion  v.  Plummer[c\  Sir  Jajnes 
Mansfield  said,  **  How  can  that  be  said  to  be  a  contract, 
or  memorandum  of  a  contract,  which  does  not  state  who 
.are  the  contracting  parties?  By  this  note  it  does  not 
at  all  appear  to  whom  the  goods  were  sold.  It  would 
prove  a  sale  to  any  other  person  as  well  as  to  the  plain- 
tifis;  there  cannot  be  a  contract  without  two  parties,  and 
it  is  customary  in  the  course  of  business  to  state  the 
name  of  the  purchaser,  as  well  as  of  the  seller,  in  every 
bill  of  parcels.  This  does  not  appear  to  me  to  amount 
to  any  memorandum  in  writing  of  a  bargain/'     Gosbett 

'    {n)  Q  Br.  Ch.  Coi.  664^.       (c)  1  iV:  Jt.264. 
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T.  Jrcher{a)  shews  that  the  courts  are  not  disposed  to 
construe  the  statute  away.  Even,  independently  of  the 
statute^  no  agreement  can  be  enforced  without  an  action* 
able  mutuality  between  the  parties.  In  Lees  v.  WhU" 
comb  {b)  it  was  held  that  a  written  agreement  *'  to 
remain  with  A.  B.  two  years  for  the*purpose  of  learning 
a  trade,"  was  not  binding  for  want  of  an  engagement 
in  the  same  instrument  by  A.  B.  to  teach. 


TiNDAL  C.  J.  This  case  comes  before  the  Court 
on  two  objections. 

First,  that  when  the  contract  is  inspected  it  does  not 
contain  the  name  of  one  of  the  parties.  I  admit  that 
an  agreement  is  not  perfect  unless  in  the  body  of  it,  or 
by  necessary  inference  it  contain  the  names  of  the  two 
contracting  parties,  the  subject-matter  of  the  contract, 
the  consideration,  and  the  promise.  Looking  at  this 
contract,  as  it  may  be  collected  from  the  particular  of 
sale,  it  appears  to  be  an  agreement  by  which  Boss  sells 
property  on  behalf  of  ixTyMoa/y.  When,  in  the  outset, 
it  says  that  the  property  will  be  sold,  subject  to  condi- 
tions, we  are  referred  to  the  conditions  in  the  same 
paper;  and  there  we  see  that  Boss  is  an  auctioneer 
who  sells  for  Laythoarp.  That  gets  rid  of  the  objection 
therefore,  that  Laythoarp*%  name  is  not  contained  in  the 
contract. 

The  second  objection  is  of  great  importance:  that 
the  contract  has  not  been  signed  by  the  vendor.  In 
order  to  determine  the  validity  of  the  objection  we 
must  look  to  section  4.  of  the  Statute  of  Frauds.  That 
section  directs  that  **  no  action  shall  be  brought, 
whereby  to  charge  any  executor  or  administrator,  upon 
any  special  promise^  to  answer  damages  out  of  his  own 
estate ;  or  to  charge  the  defendant  upon  any  special  pro- 
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mise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person ;  or  to  cliarge  any  person  upon  any  agree- 
ment made  upon  consideration  of  marriage ;  or  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them ;  or  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  e^reanetit  upoA 
which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  And 
the  object  of  the  statute  was,  that  no  action  should  lie 
unless  where  it  could  be  proved  at  the  trial  that  the 
agreement  had  been  signed  by  the  party  to  be  charged. 
First,  no  action  against  any  executor  or  administrator ; 
that  is,  where  an  executor  is  defendant;  then,  **or 
to  charge  the  defendant  upon  any  special  promise,  &c.," 
-—there,  the  term  is,  expressly,  defendant^ ^^ ^^ \xxA^9b 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party — "  By  what  party? 
By  **the  party  to  be  charged  therewith,'' —  the  de* 
fendant  in  the  action. 

But  then  it  is  said,  unless  the  plaintiff  signs  there  is 
a  want  of  mutuality.  Whose  fault  is  that  ?  The  de- 
fendant might  have  required  the  vendor's  signature  to 
the  contract;  but  the  object  of  the  statute  was  to  secure 
the  defendant's.  The  preamble  runs,  **  For  prevention 
of  many  fraudulent  practices,  which  are  commonly  en- 
deavoured to  be  upheld  by  perjury  and  subornation  of 
perjury."  And  the  whole  object  of  the  legislature  is 
answered  when  we  put  this  construction  on  the  statute. 
Here,  when  this  party  who  has  signed  is  ihe  party  to 
be  charged,  he  cannot  be  subject  to  any  fraud.  And  there 
has  been  a  little  confusion  in  the  argument  between  the 
consideration  of  an  agreement  and  mutualify  of  claims. 


1856. 
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It  is  trne  the  consideration  must  appear  on  the  face  of 
the  agreement.  Wain  v.  WarUers  was  decided  on  the 
express  ground  that  an  agreement  under  the  fourth 
section  imports  more  than  a  bargain  under  the  seven- 
teenth. But  I  find  no  case,  nor  any  reason  for  saying 
that  tbe.signature  of  both  parties  is  that  which  makes 
the  agreement.  The  agreement,  in  truth,  is  made  before 
any  signature; 

Let  us  apply  this  to  several  of  the  cases  pointed  out  ia 
the  fourth  section.  I  agree  that  the  same  principle  must 
be  applied  to  all ;  but  let  us  see  whether  in  any  it  has 
been  dreamed  of  that  there  must  be  a  signature  by  both 
parties.  In  the  first  place,  take  the  case  of  a  letter  from 
an  executor.  Who  ever  heard  that  in  order  to  charge 
him  there  must  also  be  a  letter,  from  the  party  ad- 
dressed? If  the  executor's  letter  contain  merely  an 
offer,  that  offer  indeed  must  be  accepted  before  it  can 
be  binding ;  but  if  it  contain  a  promise  on  adequate 
considefatidn,  no  further  signature  is  wanting  to  its 
validity.  Let  us  look  at  the  next  case^  —  an  engage* 
ment  to  pay  the  debt  of  a  third  person.  Is  it  not  every 
day's  practice  to  put  in  a  guaranty  signed  by  the  surety? 
but  I  never  heard  it  objected  that  unless  you  shew 
also  the  signature  of  the  other  party  the  guaranty  is  void. 
No  such  objection  was  made  in  Wain  v.  WarUers^  al« 
though  it  would  have  affi>rded  an  easy  answer  to  the 
Plaintiff^'s  claim* 

The  word  agreement,  therefore,  is  satisfied,  if  the 
writing  states  the  subject-matter  of  the  contract;  the 
consideration  $  and  is  signed  by  the  party  to  be 
charg^. 

Among  the  several  authorities  cited,  I  will  only  refer 
to  two,  which  seem  to  decide  this  cause.  In  ^mmerson  v. 
Heelh  there  was  a  sale  by  aucticm  of  some  growing 
turnips.  Upon  a  bidding  by  the  defendant's  servant,-  on 
the  part  of  the  defendant,  the  lot  was  knocked  down  to 
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bim;  the  auctioneer  wrote  the  de&ndant^s  name  opposite 
the  description  of  the  lot  in  the  particulars  of  sale;  and 
the  contract  was  held  valid  notwithstanding  there  was 
no  signature  on  the  part  of  the  vendor.  jiUen  v.  Bennett 
was  a  decision  on  the  seventeenth  section,  but  it  was 
held  that  there  was  no  occasion  for  a  signature  by  the 
vendor,  although  the  word  in  that  section  \%  parties  i  in 
section  4«  party.  Lees  v.  JVhitcomb  does  not  bey  out 
the  point  for  which  it  has  been  cited.  For,  &st,  it 
turned  on  the  want  of  consideration ;  and,  secondly,  on 
a  variance  between  the  record  and  the  evidence.  As  to 
the  decisions  in  courts  of  equi^,  I  can  only  say  that  ia 
the  greater  number  of  them  there  has  not  been  a  signa^ 
ture  by  both  parties,  and  notwithstanding  the  dicta  of 
Lord  BedesdaU  and  Sir  T.  Phtmmerf  —  no  doubt  great 
authorities,  —  courts  of  equity  have  continued  the  same 
stream  of  decision  as  before. 


18S6. 


Pabk  J.  I  put  out  of  view  the  decisions  in  courts  of 
equity,  although  the  greater  proportion  of  them  is  in  fa- 
vour of  the  construction  we  now  adopt,  and  those  courts 
have  not  followed  the  dicta  of  Lord  Redesdale  and  Sir 
Thomas  Plummer.  And  the  cases  on  the  seventeenth 
section  of  the  statute  might  very  much  be  put  out 
of  question,  because  the  language  of  that  section  is 
diffiirent  from  the  language  of  the  fourth.  But  even  in 
those  cases,  where  the  language  of  the  section  hpartieSf 
not  partjfi  it  was  not  held  necessary  that  the  contract 
should  be  signed  by  both.  In  Saunderson  v.  Jackson  (a) 
the  name  of  the  buyer  was  not  at  first  inserted  in  the 
contract ;  but  a  letter  was  found  referring  to  it,  and  it 
was  held  the  two  papers  might  be  connected  together. 
And  Bowen  v.  Morris  {b)  confirms  that  decision.  Then, 
with  respect  to  the  construction  of  the  fourth  section,  it 


(a)  2  B.  4  P.  238. 
VOL.  IX. 


(6)  2  Taunt.  S74. 
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1856.  is  best  not  to  make  fenciful  distinctions,  but  to  look 
at  the  words  of  the  statute :  **  No  action  shall  be 
brought,  unless  the  agreement  upon  which  such  action 

KRrAR^.  shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by  die  party  to  l>e 
charged  therewith,  or  some  other  person  tbereunlo  by 
him  lawfully  authorized." 

This  is  signed  by  the  party  to  be  charged ;  the  consi- 
deration is  duly  stated,  and  the  name  of  the  auctioneer 
and  of  the  vendor  appears  in  the  conditions.  In  Lees^. 
Whitcomb  the  only  question  was,  whether  the  contract 
was  truly  set  out  in  the  declaration. 

Vauohan  J.  All  the  essential  requisites  of  seeti^4^ 
both  according  to  the  letter  and  spirit  of  the  act,  hwr^ 
been  complied  with.  The  argument  has  proceeded  on  a 
fallacy  arising  out  of  a  mis*conception  of  the  case  of  Wiain 
V.  Warlters.  That  decision  never  turned  oo  the  gniinid 
that  the  mutuality  of  a  contract  must  appear,  but  atdy 
that  the  note  or  memorandum  must  shew  the  coo^do^ 
ation  as  well  as  the  promise,  otherwise  all  the  incon^ 
venienoes  would  prevail  which  the  statute  was  meant  to 
obviate. 

The  present  objection  has  not  been  taken  before,  and 
is  not  aanccioned  by  any  of  the  great  authorities.  In 
Seton  V.  Slade{a)  a  signature  by  one  party  was  held 
sufficient;  and  Fawle  v.  Freeman {b)  is  a  decision  to 
the  same  effect.  In  Bawen  v.  Morris  (c)  Sir  J.  Man^" 
Jleld  said,  **  In  equity,  a  contract  signed  by  one  party 
would  be  enforced,  and  it  was  not  clear  that  it  was 
different  in  law." 

The  courts  of  equity,  with  the  exception  of  the  dietm 
of  Lord  Redesdale  and  Sir  T.  Plummer^  present  one  uni« 
form  stream  of  authority.     There  is  nothing  contrary  at 

(a)  7  Tm.  275.  (o)  S  Tami.  8S7. 

(6)  9' r«t.  S51. 


6  WILL,  IV,  7*7 

law;  and  looking  at  the  words  of  the  statute^  they  are,  18^6. 
^'  No  action  shall  be  brought,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memoran* 
dam  or  note  thereofi  shall  be  in  writing,  and  signed 
•by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authoriaed."  Is  not 
this  an  agreement  which  fulfils  the  requisites  of  the 
statute,  inasmuch  as  it  states  the  consideration  for  the 
contract,  and  the  promise,  and  is  signed  by  the  party  to 
b^  charged  ? 

BosANQUET  J.    My  opinion  is  founded  on  the  words 

of  the  fourth  section  of  the  statute,  as  well  taken  by 

themselves  as  contrasting  them  with  sect  17*    It  is  said 

ithere  has  been  some  difference  of  opinion  on  the  subject 

in  courts  of  equity ;  although  the  preponderance  of  au- 

ithority  is  in  favour  of  the  construction  we  now  adopt ; 

'Ifind.no  doubt  in  courts  of  law;  but  if  tliere  be  any,  we 

must  revert  to  the  language  of  the  statute :  ^  No  action 

•abail  be  Inrought,  unless  the  agreement  upon  which  such 

action  shall  be  brought,  or  some  memorandum  or  note 

thereof  shall  be  in  writing,  and  signed  by  the  party  to 

be  charged  therewith,  or  some  other  person  thereunto 

by  him  lawfully  authorized."    This  fourth  section  does 

not  avoid  coptracts  not  signed  in  the  manner  prescribed ; 

it  only  precludes  any  right  of  action.     The  seventeenth 

section  is  stronger,  and  avoids  contracts  not  made  as  the 

section  prescribes:  yet  even  under  that  section  it  has 

been  held  sufficient  if  a  contract  be  signed  by  the  party 

to  be  charged.     In  the  fourth  section,  the  language  is, 

expressly,   the  party  to  be  charged.    It  is  said  there 

roust  be  an  agreement,  and,  to  be  binding,  it  must  be 

signed.     No  doubt  that  is  so;  and  the  question  is,  is 

this  an  agreement?     It  states  the  particulars  of  the 

property  to  be  sold ;  it  incorporates  the  name  of  the 

purchaser,  the  seller,' the  property  and  jthe  price;  it 
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includes  all  the  requisites  of  on  agreement,  and  the  De- 
fendant testifies  by  his  signature  that  such  an  agreement 
exists.  The  question  is,  can  the  vendor  enforce  it,  if  it 
be  not  signed  by  himself? 

The  statute  requires  that  it  shall  be  signed  by  the 
party  to  be  charged;  and  it  was  not  intended  to  impose 
on  the  vendor  the  burthen  of  the  proof  of  some  other 
paper  in  the  hands  of  the  opposite  party,  and  which  the 
vendor  may  have  no  means  of  prodacing;  for  it  often 
happens  that  each  party  delivers  to  the  other  the  part 
signed  by  himself*  A  common  case  is,  where  an  agree- 
roent  arises  out  of  a  correspondence ;  it  often  happens 
that  a  party  is  unable  to  give  evidence  of  bis  own  letter; 
and  he  is  not  be  defeated  because  he  cannot  produce  a 
formal  agreement  signed  by  both  the  parties  to  the 
contract. 

My  opinion  being  formed  on  the  language  of  the 
statute^  it  is  unnecessary  to  observe  on  the  letters  written 
on  the  part  of  the  Plaintiff;  but  if  there  had  bc^n  any 
doubt  as  to  the  extent  of  what  the  statute  requires, 
I  should  have  thought  those  letters  would  have  supplied 
the  deficiency. 

Ruledischai|;ed. 


See  Knight  v.  Crocl^ord.  (a) 

(a)  1  E9p.  igo. 
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Doe  dem.  Rogers  v.  Pullen.  ^^y  *• 

A  T  the  trial  of  this  ejectment,  before  Park  J.,  it  ap-  Befendantj  in 

peared  that  in  April  1829  FMer  had  demised  the  ^^""j^ 

premises  to  the  Defendant  for  twenty-one  years.  for  fourteen 

In  1831  the  Defendant  assigned  this  lease  by  way  of  yf*"*  **- 

mortgage  to  Rogers^  the  lessor  of  the  PJaintifl^  and  as  ^^^  ^   ^^^ 

part  of  the  same  transaction,  it  was  agreed  there  should  of  mor^age^ 

be  an  underlease  from  Bcmers  to  the  Defendant.  ^  Plaintiflf; 

**  and  then  com- 

The  execution  of  this  underlease,  however,  was  de-  mitted  a  for« 

ferred,  for  the  Defendant  becoming  embarrassed,  and  ^<si^re,  for 

fiiiling  to  pay  Fisher^  Fisher  commenced  an  ejectment  lessor  brought 

against  him  for  a  forfeiture.  ejectment 

A  negotiation  for  a  new  lease  from  Fisher  to  the  De-       ^^  was  then 
-     J  .  .  .         agreed  at  a 

fendant  having  failed  for  want  of  the  security  required  meeting  of  all 

by  Fishery  ^«  P»^"> 

It  was  agreed  that  judgment  should  be  signed  in  ment  should 

Fisher'^  ejectment;  that  Fisher  should  grant  a  new  lease  he  signed  in 

for  fourteen  years  to  BogerSf  and  that  Rogers  should        V^^^  / 

grant  an  underlease  to  the  Defendant,  who  still  con-  the  lessor 

tinned    in   occupation.      The  Defendant  at  the  same  should  grant 

a  new  lease  to 
time,  in  the  hearing  of  Rogers^  entered  into  an  arrange-  piaintiff  and 

ment  to  underlet  part  of  the  premises  to  one  Clarke^  for  that  Plaintiff 

a  vear.  ^^^^^^  ^^^ 

^       *  an  underlease 

When  the  new  lease  from  Fisher  to  Refers  had  been  to  Defendant. 

executed,   Rogers,   who  had  received  the  key  of  the       The  new 

^—  lease  ^7as 

bouse  from  Fisher,  delivered  it  to  the  Defendant,  say-  accordingly 

ing,  *^  Go  on  as  usual;  pay  the  money;  and  when  you  granted  to 

have  done  so  you  shall  have  your  underlease."  ?"°?v'  ^^^ 

3  ,    ,    1      -  ,  .      ,        thendehvered 

Rogers  demanded  the  first  quarter's  rent  on  its  be-  Defendant 

the  key^  say. 
ing,  ''Go  on  as  usual;  pay  the  money/'  (doe  on  mortgage,)  ''  and  when  yott 
have  done  so  you  shall  have  an  underlease : ' 

Held>  that  this  did  not  constitute  Defendant  ttnant  from  year  to  year* 

Sc  S 
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1836.  coming  due;  and  the  Defendant  failing  to  pay  either 
rent,  or  mortgage  principal,  commenced  this  ejectment 
after  a  week's  notice  to  quit. 

A  verdict  having  been  given  for  the  Plaintiff 

Atcherley  Seijt.,  pursuant  to  leave  reserved,  moved  to 
set  it  aside  and  enter  a  nonsuit,  on  the  ground  that  the 
Defendant  was  tenant  from  year  to  year,  and  entitled  to 
notice  to  quit :  he  relied  on  Rogers's  saying,  when  be 
delivered  the  key,  <*  Go  on,  as  usual;"  the  Defendant 
having  been  previously  tenant  for  years  of  the  same 
premises. 

Bompas  Serjt.  and  Erie  shewed  cause.  The  De- 
fendant, even  before  the  lease  granted  by  Fisher  to 
Rogers^  was  only  mortgagor  in  possession ;  as  such,  he 
was  merely  occupying  by  sufferance,  and  was  liable  to 
be  turned  out  by  the  mortgagee,  without  demand  or 
notice  to  quit :  Doe  dem.  Price  v.  Price,  {a)  That  was 
the  state  of  things  to  which  Rogers  adverted  when  he 
said,  ^  Go  on,  as  usual."  An  agreement  to  grant  a 
lease  does  not  amount  to  a  demise;  Dwik  v.  Hunter  {b)i 
or  create  a  tenancy  from  year  to  year:  Regnati  v. 
Porter,  (c)  In  Clayton  v.  Blakey  (d),  and  subsequent 
cases,  where  the  occupier  has  been  held  to  acquire  an 
interest  from  year  to  year,  there  has  been  an  occupation 
for  a  whole  year,  and  a  receipt  of  rent  under  the  im*- 
plied  agreement  Here  Rogers  received  nothing  after 
he  had  delivered  the  key.  The  promise  of  an  under-* 
lease  was  conditional  on  the  Defendant's  paying  the 
money  he  had  borrowed,  and  a  party  who  is  let  into 
possession  on  a  conditional  agreement,  and  fails  to  per- 

(s)  9  Bingh.  356.  (c)  7  Bins^  451 . 

{h)  5B.^  Aid.  392.  (<Q  8  T.  R.  3. 
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form  UiQ  conditioDi  is  a  mere  tenant  by  sufferance:  Doe       18$^\ 
denL  Moore  y.  Lawder  {a\  Doe  dem.  HoUingswofik  v. 
Stenneti.(b) 


Doe  dem^ 
R06EB8 


V. 


Jicherley  and  Barstaoo^  in  support  of  the  rule.  As  the  PowJa'* 
Defendant  never  quitted  possession  when  he  forfeited 
his  lease  to  Fisher  and  received  the  key  anew  from 
BogerSf  he  could  only  go  on  as  usual  by  going  on  at  the 
rent  reserved  in  the  forfeited  lease.  Rogers,  therefore, 
conferred  on  him  the  right  of  continuing  in  possession, 
at  a  specific  rent.  Now  it  is  the  reservation  of  a  specific 
rent,  not  the  payment  of  it,  that  confers  a  tenancy  from 
year  to  year.  In  Roe  v.  Lees  (c),  De  Grey  C.  J.  says, 
**  ^1  leases  for  uncertain  terms  are,  prima  facie,  leases 
at  will;  U  is  the  reservation  of  an  annual  rent  that 
turns  them  into  leases  from  year  to  year." 

If  possession  given  on  such  terms  do  not  confer  an 
interest  from  year  to  year,  the  landlord  has  no  remedy 
at  law  for  his  rent,  but  must  resort  to  a  court  of  equity. 
But  in  Goodtitle  v.  Herbert  [d),  an  oral  agreement  that  the 
party  should  hold  a  farm  for  four,  eight,  or  twelve  years 
at  a  rent  of  78/.  per  annum,  was  held  to  create  a 
tenancy  at  will,  from  which  the  occupier  could  not  be 
ejected,  without  determining  such  tenancy  by  notice. 
StomfiU  V.  Hicks  (e)  is  an  authority  to  the  same  effect:' 
and  it  is  clear  that  a  lessee  who  continues  in  possession 
afler  the  expiration  of  a  lease,  continues  as  tenant  from 
year  to  year. 

At  all  events  Defendant  was  a  tenant  at  will,  and  as 
such  could  not  be  ejected  without  a  regular  determin- 
ation of  the  will.  The  subordinate  arrangement  with 
Clarke  shews  what  was  in  the  mind  of  the  parties. 
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TiKDAL  C  J.  The  only  question  in  the  canie  k, 
whether  the  Defendatit  was  let  hito  possemvm  of  Cbe 
premises  as  tenant  from  year  to  year.  It  appears  tfiat 
a  lease  under  which  the  Defendant  had  been  in  occu- 
pation, was  forfeited  for  breach  of  condition :  (he  parties 
met ;  that  is,  the  landlord,  the  Defendant,  and  Rogers,  to 
whom  the  Defendant  had  assigned  his  lease  as  a  secmri^ 
for  money  lent:  it  was  then  agreed  that  the  landlord 
should  grant  a  new  lease  for  fourteen  years  to  Bqgers,  «m1 
that  Sogers  should  make  an  underlease  to  the  Defendant. 
Upon  that  a  new  lease  was  made  out,  die  key  was 
handed  to  Bogers ;  and  he  put  the  Defendant  in  poa* 
session,  using  words  which  imported  an  express  agree- 
ment, that  upon  the  Defendant's  paying  die  money  for 
which  the  first  lease  had  been  pledged,  he  should  have 
an  underlease.  After  the  Defendant  bad  occupied  less 
than  a  year,  and  before  he  had  paid  any  rent  under 
this  new  occupation,  the  money  borrowed  on  pledge 
of  the  former  lease  remaining  also  unpaid,  Rogers^ 
upon  a  wed^'s  nodce  to  quit,  brought  thi^  ejectment: 
and  the  question  is,  whether  under  these  circumstances 
the  Defendant  is  to  be  considered  a  tenant  from  year  to 
year.  I  think  he  is  not  to  be  so  considered.  If 
Bogers  had  promised  absolutely  to  grant  a  lease  for 
fourteen  years,  according  to  Clayton  v.  Blaiey^  the  con- 
tract for  want  of  a  writing  would  not  have  enured  as  a 
lease  for  that  length  of  time,  though  it  would  have 
given  the  Defendant  an  interest  from  year  to  year:  but 
the  Defendant  was  not  let  into  possession  under  any 
such  agreement:  it  was  not  intended  when  he  was  put 
in  possession  that  be  should  have  an  absolute  interest 
for  fourteen  years ;  —  that,  would  have  defeated  the  very 
object  of  the  parties,  which  was  to  secure  the  payment 
of  the  money  lent ;  —  to  spur  the  Defendant  up  to  make 
the  payment  by  the  hope  of  obtaining  the  lease :  it  b 
clear,  therefore,  that  it  wap  not  the  intention  of  the 
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parties  to  create  an  interest  from  year  to  year.    But  it       1M6. 

is  said  that  a  tenant  who  holds  on  after  a  term  has       

elapsed^  goes  on  as  tenant  from  year  to  year.  No  doubt     ^^f*°* 
that  is  so ;  because  in  the  silence  of  the  parties  no  other  v. 

terms  can  be  implied:  but  ejcpresaun  JacU  cessare  iaci^  Fwubair. 
turn  s  and  here  we  have  an  intention  expressed  that  the 
Defendant  should  have  no  underlease  till  he  had  paid  tha 
money.  Suppose  the  Defendant  had  been  let  into 
possession  under  a  written  agreement  to  the  same 
efiect:  would  a  party  let  into  possession  under  sucdi  an 
executory  agreement  have  become  tenant  from  year  to 
year?  It  is  clear  he  would  only  have  a  rightf  upon 
payment  of  the  money,  to  compel  a  lease  by  the  aa- 
sistance  of  a  court  of  equity.  In  Doe  demm  Jachon  v« 
AMwmer  (a)  the  agreement  was  also  set  up  as  shewii^ 
an  intention  that  there  should  be  a  lease  from  year  to  year. 
But  the  language  of  the  Court  is  as  applicable  to  thia 
case  as  to  that  There,  the  agreement  contained  words 
from  which  the  party  was  entitled  to  a  lease  infiOwroz 
it  was  contended  that  they  operated  as  a  present  de- 
mise: the  answer  was,  No;  when  the  time  comes  you 
must  apply  to  a  court  of  equity :  and  the  argument 
would  have  been  the  same  even  if  the  parQr  bad  been 
let  into  possession.  I  think,  therefore^  that  the  De- 
fendant, upon  being  let  into  possession  under  these  cir- 
cumstances, did  not  become  tenant  from  year  to  year, 
and  was  not  entitled  to  six  months'  notice  to  quit. 

Park  J»  having  presided  at  the  trial,  abstained  from 
pronouncing  any  opinion. 

Vauohan  J.  The  Defendant  is  let  into  possession 
under  a  promise  of  a  lease  if  he  paid  the  money  due. 
That  was  a  condition  precedent,  which  the  Defendant 
having  failed  to  perform,  be  was  never  entided  to  the 

(a)  5r.A.l6S. 
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lease.  It  is  difficult  to  distinguish  this  from  the  ordi- 
nary case  of  vendor  and  vendee,  and  if  the  vendee  fails 
to  pay,  the  vendor  may  resume  possession.  -In  Doe 
dem.  Moore  v.  L/mder^  it  was  held  that  the  vendee  is  a 
mere  tenant  by  sufferance.  The  Defehdaiit-^tft^tt^ 
having  observed  the  condition  on  which  be  wtoiet  iato 
possession,  I  think  he  did  not  become  tenant  from  year 
to  year. 

BosANQUET  J.    The  simple  question  is,  What  is  the 
construction  to  be  put  on  the  language  of  Bogerti    Ho ' 
says,  "  Go  on  as  usual ;  and  if  you  pay  the  money  iy«ill 
shall  have  an  underlease."     It  is  dear,  therefore^  d» 
Defendant  could  claim  no  underlease  till  the 
was  paid :  but  it  may  be  said  Eogen  may  ht^re- 1 
to  grant  aif  interest  from  year  to  year  in  Ae  mtat£) 
time :  would  it,  however,  be  a  rational  eonstroctHm  of^ 
his  language  to  imply  that  he  intended,  if  he  omittBd'-to:^ 
give  notice  to  quit  during  the  first  six  months,  dse  Do*.- 
fendant  should  have  the  premises  for  two  whole  yeacs. 
notwithstanding  he  failed  to  pay  the  money  due?    Itiri 
said  that  by  the  words  '*  Cio  on  as  usual,"  he  nrast  have 
meant  to  reserve  the  rent  paid  nnder  the  former  lease :' 
that  may  be  so ;  but  it  does  not  follow  it  was  to  be  pud 
as  on  a  certain  tenancy.  That  would  be  a  most  irrational 
ccmstruction.     It  was  only  meant  that  he  should  be  let~ 
into  possession,  and  have  a  certain  interest  in  the  pre** 
mises,  on  payment  of  the  money  due. 

Rule  dischai|[ed« 
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Hbwison  and  Another,  Assignees  of  George      AToy  9. 
MxQKLE)  and  John  Mickle,  v.  Guthrie* 

nPROVER.    The  declaration  stated,  that  aBer  the  To  trow  for 

bankruptcy  of  George  Mickle^  to  wit,  on  the  2Sd  of  in^noee 

Jmnumy  1685,  Lctmrence  Hewisan  and  Charles  Smith  as  Defendint, 

assignees  of  George  MickU,  and  the  Plaintiff  John  jj^*^ 

WeUe^  were  lawfully  possessed  as  of  the  property  of  of  mutual  ac- 

them  die  said  L.  Hewison  and  C  Smiih  as  such  as-  counts  b^ 

sigmes  as  aforesaid,  and   the  siud   Jl  Mickle^   of  a  ^^  asinied 

ceriaia  policy  of  insurance,    whereby    Chalmers   and  pletdedalien 

QuUuiej  agents,  as  well  in  their  own  name  as  for  S[*®*^*"^ 

akd  in  the  name  and  names  of  all  and  every  oth^  to  him  as  an 

person  or  persons  to  whom  the  same  did,  mighty  or  insurance 

should  appertain,  &c.,  did  make  assurance,  &C  upon  piaintiff^e- 

tbe  ship  Diadem  i  and  being  so  possessed  thereof,  the  plied,  aUll 

IHaintiffs  afterwards,  to  wit,  on  the  same  day  casually  of^«change 

lost  the  said  policy  of  insurance  out  of  their  possession^  taken  as  pay* 

&c*    Fmding  and  conversion  by  the  Defendant^  in  the  ^^^  ^^  this 
,  n  balance^  and 

usual  form.  ^^  ^^^  .j 

Plea.  That  the  Defendant,  before  and  at  the  time  the  time  of 

when  the  said  George  Mckle  became  bankrupt,  and  jj^^^^^f" 

from  thence  until  and  at  the  dme  of  the  said  supposed      tJpon  de** 

conversion  in   the  said  declaration  mentioned,  carried  muner^held, 

on  and  still  carries  on  the  trade  and  business  of  mer*  ^^  ^^^^^  ^ 

chant  and  insurance  agent,  in  the  city  of  London^  under  without  pksdU 

the  style  and  firm  of  Guthrie  BXkA  Chalmers^  and  that  higitasa 

"^  defenoSi  rely 

there  is  an  ancient  and  laudable  usage  and  custom  of  also  on  the 

merchants  in  the  said  city  of  London^  for  all  insurance  mutual  crsdit 

agents  who  shall  effect  policies  of  insurance  on  behalf  p^,^^^ 

of  others,  to  have  a  general  lien  upon  such  policies  of  justify  his 

insurance  in  their  possession  for  theit^general  balance^  ^^^^i^ 
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That  previous  to  and  at  the  time  when  the  said  policy  of 
insurance  in  the  said  declaration  mentioned  was  efiected 
by  the  said  Defendant  as  hereinafter  mentioned,  and 
before  and  until  the  said  George Mickle  became  bankmpty 
the  said  Defendant  was  accustomed  to  deal  with  the  aaid 
G.  Mickle^  on  his  the  said  G.  Mickle*B  own  and  sepa- 
rate account,  and  not  with  the  said  G*  Mickle  and  the 
said  Plaintiff  John  Mickle  jointly :  and  that  mutual  ac- 
counts, before  and  at  the  time  of  the  said  policy  of  insttr- 
ance  being  effected  by  the  said  Defendant,  for  and  <m 
account  of  the  said  G.  Mickle,  as  hereinafter  mentioned, 
existed  between  the  said  Defendant  and  G.  Mickle  oolyt 
and  not  between  the  said  Defendant  and  the  aaid  G» 
Mickle,  and  the  said  Plaintiff  J.  Mickle  jointly.  That 
whilst  such  mutual  dealings  and  accounts  as  aforesaid 
existed  between  him  and  the  said  G.  Mickle,  and  before 
the  said  G.  Mickle  became  bankrupt,  to  wit,  on  the  S2d 
of  April  18S3,  the  said  G.  Mickle  solely,  and  on  his  own 
separate  account,  and  not  jointly  with  the  said  Plaintiff  J^ 
Mickle,  gave  an  order  to  the  said  Defendant  to  effect  the 
said  policy  of  insurance  in  the  said  declaration  oien- 
tioned,  for  him  the  said  G.  Mickle,  and  on  his  account,  and 
without  any  notice  that  the  said  Plaintiff  J.  Mickle  had 
any  concern  or  interest  whatsoever  in  the  said  policy  of 
insurance,  and  the  said  G.  Mickle  concealed  from  the 
said  Defendant  that  any  other  person  had  any  concern 
or  interest  in  the  said  insurance.  And  the  Defendant 
further  said,  that  he,  having  so  received  such  order  as 
aforesaid,  afterwards,  to  wit,  on  the  14th  of  May  1883, 
efiected  the  said  policy  of  insurance  on  the  credit 
and  account  of  the  said  G.  Mickle  alone,  and  not  for 
the  said  G.  Mickk  and  the  said  Plaintiff  J.  Mickle 
jointly,  and  without  any  notice  or  knowledge  that 
the  said  Plaintiff,  J*  Mickle,  was  in  any  manner  con- 
cerned or  interested  in  the  said  policy.  That  from  the 
time  of  the  said  policy  of  insurance  being  eflectedy 
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hitherto,  the  said  policy  of  insurance  had  constantly  re- 
mained in  the  possession  of  ttie  said  Defendant;  and  that 
at  the  time  of  the  request  and  refusal  to  deliver  the  said 
policy,  and  the  said  supposed  conversion  in  the  said  de* 
daration  mentioned,  the  said  G.  Mickle  was  indebted  to 
the  said  Defendant  on  the  general  balance  of  accounts 
between  them  in  a  large  amount,  to  wit,  the  sum  of 
201/.  lls.9d»  That  by  the  said  usage  and  custom  of 
merchants,  the  said  Defendant  had  a  lien  to  the  extent 
of  the  said  debt  upon  the  said  policy  in  the  said  declan- 
ation  mentioned,  and  was  entitled  to  retain  the  same 
until  such  lien  as  aforesaid  was  satbfied.  That  at  the 
time  the  said  policy  was  so  converted  as  in  the  said  de- 
claration mentioned,  the  said  Defendant  gave  notice  to  the 
said  Plaintiffs  of  his  said  lien,  and  refused  to  deliver  the 
same  to  the  said  Plaintiffs  until  the  same  was  satisfied; 
BB  he  lawfully  might  for  the  cause  aforesaid.  Yet  the 
said  Plaintifis  wholly  neglected  and  refused  to  pay  or 
aadsfy  the  said  lien;  whereupon  the  said  Defendant 
refused  to  deliver  to  the  said  Plaintiffs  the  said  policy 
as  in  the  said  declaration  is  mentioned ;  which  was  the 
said  supposed  conversion  in  the  said  declaration  men- 
tioned ;  and  that,  the  Defendant  was  ready  to  verify,  &c. 
ReplicatioB.  That  the  said  sum  of  2012.  lis.  9d. 
in  the  said  plea  mentioned,  was  and  is  the  price  and 
value  of  certain  canvass  before  then  sold  and  delivered 
by  the  said  Defendant  to  the  said  G.  Mickle  at  his 
request ;  and  that  the  said  canvass  was  sold  and  delivered 
by  the  said  Defendant  to  the  said  G.  Mickle  upon  a 
credit  of  twelve  months  from  the  time  of  such  sale  and 
deliveiy,  and  which  credit  had  not  expired  at  the  time  of 
the  said  conversion.  That  at  the  time  of  the  said  sale 
and  delivery  of  the  said  canvass,  to  wit,  on  the  dlst  of 
January  1834,  the  said  Defendant,  for  and  on  account 
of  the  price  of  the  said  canvass,  made  and  drew  a 
certain  bill  of  exchange  in  writing  upon  the  said  G. 
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jaaa.  MiMe^  whereby  the  Defendant  requested  the  said  GL 
MicUe  to  pay  to  him  or  his  order  the  sum  of  90^.  10s.  6^4 
being  the  price  of  the  said  canvass,  twelve  months 
after  the  date  thereof,  which  period  had  not  elapsed  at 
the  tfane  of  the  said  conversion  in  the  deckratiott  mea- 
tioned,  or  at  the  time  of  the  commencement  of  thle 
suit ;  which  said  bill  of  exchange  the  said  G.  MidUe^ 
before  bis  bankruptcy,  and  before  the  said  coiiversM»i» 
to  wit,  on  the  said  last-mentioned  day,  accepted  and 
delivered  to  the  Defendant  for  and  on  account  of  th« 
said  canvass,  and  which  the  Defendant  then  reoeiv«i 
and  accepted  of  and  from  the  said  G.  Mickle^  for  and 
on  account  of  the  price  of  the  said  canvass;  and  that^ 
the  Plaintiffs  were  ready  to  verify,  &c. 
Demurrer  and  joinder. 

Sir  W.  FoOeti,  in  support  of  the  demarrer,  seemed 
to  concede,  that  the  Defendant  having  taken  a  security 
for  the  debt  due  to  him  from  MicHe^  in  respect  of  tlie 
canvass,  had  lost  his  lien :  but  he  insisted  that  on  the 
plea  it  appeared  there  had  been  a  mutual  credit  between 
the  parties,  within  the  meaning  of  the  Bankrnpt  Act 
6  G.  4.  c.  16.  and  the  case  of  Gibson  v.  BeU{a)f  and 
that  in  respect  of  such  mutual  credit  the  Defendant  was 
entitled  to  retain  the  policy.  He  cited  several  authori- 
ties, but  it  is  unnecessary  to  detail  the  argument,  for 

Boar/Mis  Seijt.,  on  the  part  of  the  PlaintiflSt,  contended 
that  if  the  mutual  credit  were  relied  on  it  ought  to  have 
been  pleaded  as  a  defence;  that  at  all  events  it  did  not 
appear  upon  this  record  that  the  mutual  credit,  upoa 
the  result  of  which  the  balance  was  claimed  by  the  De- 
fendant, was  given  before  the  bankruptcy,  so  as  to  make 
the  balance  claimed  a  baUince  due  at  the  time  of  the 

(»)  lNim€am,7M. 


e  WILL*  IV. 


n6 


iMnkniptcy ;  and  to  this  point  the  decision  of  the  Coott 
yf^  confined. 

Cun  adxK  vidL 

TiVDMi  C.  J*  We  think  the  question  in  tbis  case 
iniist  be  disposed  of  upon  a  ground  which  will  makek 
MOnecessary  to  consider  many  of  the  points  whidi  have 
come  into  discussion  before  us. 

The  Plaintiffs  declare  in  trover  for  a  policy  of  in- 
surance; and  the  Defendant,  by  his  plea,  alleges  an 
ancient  custom  in  the  city  of  London^  for  insurance 
|)irokecs  to  retain  in  their  possession  all  policies  effected 
.by.jhein,  under  a  lien  for  their  general  balance,  and 
then  sets  up  the  balance  due  to  him  at  the  time  of  the 
demand  and  refusal.  The  Plaintiff,  in  his  replication, 
states  that  the  sum  for  which  the  lien  is  claimed  is  the 
|Mrice  of  some  canvass  which  the  Defendant  had  sold 
at  a  credit  of  twelve  months,  which  credit  had  not  ei> 
pired  at  the  time  of  the  conversion ;  and  further,  that 
•the  Defendant  had  drawn  a  bill  of  exchange  at  twelve 
montlis  upon  the  bankrupt,  the  purchaser  of  the  can- 
vass, which  bill  was  accepted  by  him,  and  was  received 
by  the  Defendant  on  account  of  the  price  of  the  can^- 
vass,  before  the  time  of  the  conversion.  To  which 
replication  the  Defendant  demurs. 

Now,  it  is  well  established  by  the  anthoriUes  cited  at 
the  bar,  that  if  a  security  is  taken  for  the  debt  for 
Mrhich  the  party  has  a  lien  upon  property  of  the  debtor, 
such  security  being  payable  at  a  distant  day,  the  lien  is 
ji2;one.  The  case  of  Cawell  v.  Simpson  (a),  and  the  au- 
thority of  Lord  Eldon  in  applying  the  doctrine  there 
laid  down  to  the  case  of  factors  and  other  trades,  is 
decisive  on  the  point  But  if  the  Defendant  has  lost  by 
hb  own  act  the  right  to  retain  as  a  lien,  upon  which  he 
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tSM.        rdies  in  hia  plea  under  a  pardcular  costom  of  the  city 
of  London,  he  cannot  be  alioVed  to  desert  his  plea,  and 
rest  his  defence  upon  another  and  totally  distinct  ground, 
▼iz.  a  right  to  retain  the  property  in  question  for  a 
balance  due  to  him  on  mutual  credit  betweai  himself 
and  the  bankrupt.    Even  if  the  facts  of  the  case  would 
have  warranted  such  a  defence,  he  was  as  much  bound 
to  plead  the  particular  facts,  and  bring  himself  within 
die  clause  of  the  statute  relating  to  mutual  credits,  as 
to  plead  the  custom  which  he  has  actually  set  up,  and 
to  endeavour  to  bring  himself  within  such   custom. 
And  although  it  has  been  argued  at  the  bar,  that  the 
general  balance  for  which  the  lien  is  claimed  is  virtually 
and  substantially  a  balance  upon  mutual  credit  between 
the  parties,  yet  it  has  been  answered,  and  we  think 
satisfactorily  answered,  that  it  does  not  appear  on  the 
record  that  the  mutual  credits  upon  the  result  of  which 
the  balance  is  claimed  were  given  before  the  bankruptcy, 
to  as  to  make  the  balance  claimed  a  balance  due  at  the 
time  of  the  bankruptcy ;  the  only  allegation  being,  that 
the  bankrupt  was  indebted  to  the  Defendant  in  this 
general  balance  **  at  the  time  of  the  request  and  refusal 
to  deliver  the  policy,  and  of  the  supposed  conversion.'* 
Even,  therefore,  admitting  the  Defendant  might  set  up 
this  right  to  retain  the  policy  for  his  general  balance 
under  a  plea  of  mutual  credit,  we  think  the  fiicts  pleaded 
upon  the  record  do  not  bring  the  case  within  that  prin- 
ciple.   We  therefore  give 

Judgment  for  the  Flamtiffs. 
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Sparkes  t'.  Marshall.  May  9. 


nnHIS  was  an  action  of  assumpsit  upon  a  policy  of  in-  B.  sold  to 

surance,  subscribed  by  Defendant,  as  an  under-  f^l*>"|i">  ^ 
^  ,  he  delivered 

writer,  for  200/.  at  PorU- 

In  the  first  count  of  the  declaration  it  was  averred  tiwiit*,  from 

that  500  barrels  of  oats  were  shipped  at  Youghall^  on  YMireh  of 

board  the  Gibraltar  packet,  to  be  carried  and  conveyed  oats^  to  be 

to  Southampton;  that  the  Plaintiff  was  interested  therein  "^iPP^d  by  J. 

to  the  amount  of  the  monies  insured  j  and   that  the  j^aU:  four 

vessel  departed  and   set  sail  from   Yougkall  aforesaid,  days  after- 

on  her  voyage  towards  Southampton^  and  was  totally  ^"/pjai*." 

lost  with  the  oats  on  board  by  perils  of  the  sea.     The  tiff  that  J. 

second  count  was  to  the  same   effect,  except  that  the  ^^  tnga;;ed 
...  _        .    „  „         room  m  the 

interest  was  averred  to  be  in  one  Francis  Bennett  Bam-  packet  to 

Jbrd.     The  declaration  was   delivered  before   the  late  ^fk^  about 

rules  came  into  operation.     The  Defendant  pleaded  the  of  ^ats^n 

general  issue,  upon  which  issue  was  joined.  Plaintiff's  ac- 

The  parties  to  the  action  by  consent,  and  under  a  ^^';,  ^^ 
'  .  ,      the  following 

Judge's  order  stated  the  facts  in  the  following  special  day  Plaintiff 

case  for  the  opinion  of  the  Court.  insured  400/- 

The   Plaintiff  was  a  corn-merchant  at  Cosham^  in  ^j^^  packeT- 

Hampshire.     In  the  month  of  October  183 1,  l^ranm  the  oats  were 

BenneU  Bamford^  who  was  a  corn-dealer  at  Southampton^  a^^^^V  ^^ 

being  bound 
for  SwUhampton  and  refusing  to  touch  at  PorlnrumGi^  B.  sold  the  oats  again^  and 
delivered  the  bill  of  lading  to  O.  at  Southampton ;  Plaintiff  insisting  that  he 
was  entitled  to  the  oats^  and  would  assert  his  right  by  action  :  in  the  meantime 
the  packet  was  lost^  and  after  a  long  dispute^  Plaintiff^  in  consideration  of  i50l, 
by  indorsement  on  the  policy  vested  the  interest  in  the  insurance  in  B. 

Held^  that  the  Plaintiff  had  a  sufficient  interest  to  sue  Defendant,  the  under- 
writer, on  this  poUcy .  t^JU^Jgf^  y^  / 

VOL.  n.      T   .  ^ '         3d 

/s   —  ^/?// 
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now  deceased,  contracted  with  7%(muu  Jckn  and  Son, 
merchants  of  YoughaU,  in  Ireland^  through  M^Cheane^ 
who  was  the  agent  at  Portsmouth  of  John  and  Son,  for 
the  purchase  of  a  parcel  of  black  oats,  —  from  500  tp 
700  barrels,  —  as  appeared  by  the  following  corres- 
pondence between  M^Cheane  and  J(An  and  Son. 

M^Cheane  to  John  and  Son.  <<  Portsmouth^  22d  Oc- 
toler  1831.  I  wrote  to  you  last  on  the  14th,  and  was 
yesterday  fiivoured  with  yours  of  18th.  I  have  sold  for 
you  to  Mr.  Bamford  500  to  700  barrels  prepared  black 
oats,  as  you  can  get  a  vessel  to  answer  at  1  is.  6i.  per 
barrel,  on  board,"  &c.  &c. 

John  and  Son  to  M^Cheane.  <<  26th  October  1831. 
We  observe  your  sale  to  Mr.  Bamford  of  500  to  700 
barrels  black  oats  at  i\s.  6d.  per  barrel,  which  shall 
be  shipped  the  first  opportunity.  The  price  low,  as  we 
now  pay  at  12^.  per  barrel  free  on  board:  here,  you 
may  sell  500  to  700  barrels  more  at  14^.  Sd.  per 
barrel,"  8cc. 

On  the  10th  of  November  18S1,  Bamford  and  the 
Plaintiff  entered  into  a  negotiation  (having  met  ait 
Portsea)  for  the  purchase  by  the  Plaintiff  of  some  black 
oats,  and  the  following  note  was  written  and  signed  by 
the  Plaintiff  in  a  book  belonging  to  Bamford^  which 
was  usually  carried  about  by  him  whilst  attending  com 
markets  or  fairs,  and  such  book  was  then  handed 
back  to  Bamford  with  such  note  entered  therein:  — 
*<  Bought  of  Mr.  Bamford^  500  to  700  barrels  of  pre- 
pared black  oats  at  1 15.  9^  per  barrel,  to  be  shipped  by 
Andrea  Carbery  of  Dungarvorif  and  500  to  700  bar- 
rels of  prepared  black  oats  at  1  Is.  9d.  per  barrel,  to  be 
shipped  by  Thomas  John  and  Son  of  Youghallj  both 
parcels  free  on  board,  and  freight  not  to  exceed  2s.,  if 
it  does,  Mr.  B.  to  pay  the  addition.  Portsea,  10th  No^ 
pember  1831.    This  is  to  cancel  a  former  sale." 
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At  the  same  time  Bam/brd  wrote  and  signed  in  pencil, 
and  handed  to  the  Plaintiff  the  following  note :  —  **  Sold 
Mr.  J.  H,  Sparkes  500  to  700  barrels  prepared  black 
oats  at  Il5«  9d.  per  barrel,  on  board,  to  be  shipped  by 
Andrew  Carbery,  and  500  to  700  barrels  prepared  black 
oats,  to  be  shipped  by  Thomas  John  and  Son  at  lis.  9d. 
per  barrel,  at  Youghall^  freight  not  to  exceed  25.  per 
quarter.  F.  B.  Bamford.  Porlsea^  1 0th  November  1 8  S 1 . 
—  To  cancel  former  sale  by  Mr.  Sparkes^  who  is  to 
have  his  bill  returned.'' 

At  the  time  of  signing  and  exchanging  these  notes, 
Bam/brd  did  not  know  in  what  vessel  the  oats  ordered 
by  him  of  Messrs.  John  and  Son  as  before  mentioned 
would  be  shipped.  The  former  sale  referred  to  at  the 
foot  of  the  notes  was  a  sale  of  oats  *by  Bamford  to 
Sparkes  to  be  delivered  at  Portsmouth^  which  delivery 
was  not  made  in  consequence  of  the  master  of  the 
vessel  on  board  which  those  oats  arrived,  refusing  to 
proceed  to  Portsmouth^  and  insisting  on  landing  them 
at  Southampton.  To  compensate  Sparkes  for  this, 
M^Cheane  negotiated  the  sale  from  Bamford  to  Sparkes 
mentioned  in  the  above  notes. 

On  the  14th  of  November  1831,  Bamford  received 
a  letter  from  John  and  Son,  dated  and  written  at 
Youghall  on  the  10th  of  the  same  month,  and  which 
was  as  follows :  —  "  We  have  commenced  shipping  the 
black  oats  sold  to  you  through  Mr.  M^Cheaney  per 
schooner  Gibraltar  packet  of  Dartmouth^  Thomas  Me- 
therellf  master,  for  Southampton.  She  will  take  from 
500  to  600  barrels ;  and  our  next  will  inclose  invoice 
and  bill  of  lading." 

On  the  same  day  Bamford  addressed  the  following 
letter  to  the  Plaintiff,  which  was  received  by  him  on  the 
same  day:  —  ^^ Southampton^  14  Naoember  18S1.  I  am 
this  day  advised  by  Uiomas  John  and  Son,  they  have 
engaged  room  in  the  schooner   Gibraltar  packet  of 

3  D  2 


18S6. 


«• 


764  EASTER  TERM, 

18S6.       DartmoutJh  to  take  about  600  barreb  black  oaU  on 
your  account." 

On  the  following  day,  15th  of  Naoember^  the  Plaintifr 
MjamAUi.  forwarded  to  bis  agent  in  London^  Mr.  W.  B.  Overion^ 
the  following  letter :  —  *'  Have  the  goodness  to  insure 
400/.  on  oats  per  the  Gibraltar  packet  of  Darimouik^ 
from  YoughaU  to  Southampton  and  PortsmoutAf  sop- 
posed  to  be  not  yet  loaded/' 

In  pursuance  of  tlie  order  contained  in  the  aboye 
letter,  a  policy  was  effected  on  the  16th  of  November ^ 
which  was  subscribed  by  the  Defendant  as  underwriter 
for  the  sum  of  200/1  and  was  the  policy  declared  on  ia 
tliis  cause*  The  premium  mentioned  in  the  policy  was 
paid  by  the  Plaintiff's  agent  to  the  Defendant  No 
other  insurance  was  ever  effected  upon  the  parcel  of 
486  barrels  of  oats  hereinafter  mentioned,  or  any  part 
of  it,  either  by  Sparkes  or  Bamford^  or  any  other  per* 
son. 

Messrs.  John  and  Son  shipped  on  board  the  Gihraliar 
packet,  486  barrels  of  black  oats,  being  part  of  the  oats 
referred  to  in  their  letter  of  the  14th  oiNooember:  and 
also  another  parcel  of  250  barrels  black  oats,  and  200 
barrels  of  barley ;  and  the  shipment  was  completed  on 
the  14th  of  November^  1831 :  the  following  bill  of 
lading  relating  to  the  first  mentioned  parcel  only,  was 
signed  by  the  master,  a  separate  bill  of  hiding  being 
made  out  for  the  two  other  parcels.  *^  Shipped,  in  good 
order  and  condition,  by  Thomat  John  and  Son,  in  and 
upon  the  good  ship  called  the  Gibraltar  packet  of  Dart' 
mouthy  whereof  is  master,  for  the  present  voyage^  JoJbi 
Meiherellf  and  now  riding  at  anchor  in  the  port  of  Yotf^ 
haU^  and  bound  for  Sotdhamptonj  to  say  486  barrels  of 
black  oats,  at  fourteen  stone  each,  being  marked  and 
numbered  as  in  the  margin ;  and  are  to  be  delivered  in 
like  good  order  and  condition  at  the  aforesaid  port  of 
SoHthamplon  (the  danger  of  the  seas,  fire^  rivers,  and 
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navigation  of  whatsoever  nature  and  kind  excepted)  1B86. 
unto  shippers  orders  or  to  assigns,  be  or  they  paying 
freight  for  the  said  goods  2s.  per  quarter,  with  primage 
and  average  accustomed.  In  witness  whereof  the  said 
master  or  purser  of  the  said  ship  hath  affirmed  to  three 
bills  of  lading,  all  of  this  tenor  and  date,  the  one  of 
which  being  accomplished,  the  other  two  to  stand  void. 
Dated  in  YoughaUy  November  14*.  1831.  John  Me- 
ihereUr 

The  above  mentioned  bill  of  lading  was  indorsed 
generally  by  Messrs.  John  and  Son,  and  forwarded  to 
their  agent  M*Cheanef  together  with  the  invoice  of 
those  486  barrels  of  oats;  and  another  invoice  of  the 
other  parcel  of  250  barrels  of  oats  (which  last-men- 
tioned parcel  formed  no  part  of  the  600  barrels  re- 
ferred to  in  the  letter  of  Messrs.  John  and  Son  of  the 
14th  of  November  above  set  forth),  and  200  barrels  of 
barley  by  the  same  vessel ;  and  on  receipt  of  the  letter 
inclosing  those  invoices  and  bill  of  lading,  M^Cheane  ad« 
dressed  to  Bamford  the  following  letter :  —  ^<  I  have  an 
invoice  from  John  and  Son  to-day  of  486  barrels  of  oats 
for  you  per  GibraUar  packet,  which  is  all  your  berth 
would  hold,  although  they  thought  it  would  have  held 
500  to  600  barrels.  They  also  send  me  invoice  of  250 
barrels  oats,  and  200  barrels  barley,  per  same  vessel, 
freight  25.,  oats  and  barley  2s.  6d.^  which  they  desire 
we  give  you  at  lls.6d.j  and  l4!S.6d.  if  you  will  re- 
linquish all  claim  on  them  for  more  barley ;  if  not,  I 
am  to  give  you  the  200  barrels  barley,  and  the  other 
barrels  they  will  iship  first  opportunity.  As  this  vessel 
will  not  come  to  Portsmouth^  perhaps  it  will  be  as  well 
for  you  to  agree  to  their  proposal,  and  supply  Sparhes 
hereafter  with  others.     Waiting  your  reply,  &c.'' 

Bamford  to  M^Cheane.    ^<  Southampton^  November  21. 
1881.    Your  favour  of  the  19th  is  now  before  me;   I 
Sd  8 


766 


EASTER  TERM^ 


1886. 


wrote  what  Johns  have  done  and  what  they  propose^ 
but  I  have  a  right  to  the  whole  of  the  oats,  or  nearly 
so,  according  to  my  contract;  and  also  have  a  right 
to  full  300]  barrels  barley.  Under  these  circumstances^ 
however,  I  think  it  will  be  best  to  send  Sparke^s  in* 
voice,  and  draw  on  him  for  736  barrels  oats  per  said 
vessel,  and  I  will  take  the  barley  and  exonerate  Johns 
if  Sparkes  accepts.  You  are  aware  I  have  nothing  to 
do  with  any  vessel  going  to  Portsmouth  with  either  lot 
oats  for  Sparkes.    Write  me  on  this." 

On  Monday  the  same  21st  of  Nooember,  M^Cheane 
saw  the  plaintiff,  and  offered  him  the  option  of  taking 
the  7S6  barrels  mentioned  in  the  above  letter ;  but  the 
Plaintiff  required  that  the  Gibraltar  packet  should 
make  the  discharge  in  Portsmouth  $  when  M^Cheane 
wrote  to  Bamford  as  follows :  —  ^<  Monday  evening.  Mr. 
Sparkes  will  take  the  7S6  barrels  oats  at  1  Is.  9d.9  bat 
he  insists  on  the  vessel  coming  into  Portsmouth.  Every 
one  that  he  has  spoken  to  on  the  subject,  says  you  are 
bound  to  ship  them  for  Porstmouth.^* 

On  the  same  2lst  Novejnber  1831,  Bamford^  unknown 
to  SparkeSj  entered  into  a  treaty  with  £.  L.  Oke^  a 
corn  merchant  oi  Southampton^  to  sell  him  700  barrels  of 
black  oats;  and  upon  that  occasion  a  bought-note  was 
signed,  as  follows :  —  <*  Southampton^  November  21.  1831  • 
Bought  of  F.  B,  Bamford  about  700  barrels  prepared 
black  oats,  free  on  board  at  YoughaU,  shipped  per  the 
Gibraltar  packet,  at  2s.  freight,  price  125.  Sd.  per 
barrel.     Edward  Langdon  OkeJ^ 

A  sold-note,  in  the  same  form,  was  signed  by  Bam^ 
Jbrd^  and  handed  to  Oke.    The  following  letters  then 
passed  at  the  respective  times  at  which  they  are  dated. 

Bamford  to  Plaintiff.  «  November  22.  1831.  I  am 
exceedingly  vexed  that  the  Gibraltar  packet  will  not  go 
to  Poiismouth :  though  I  am  not  bound  to  send  her  or 
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any  other  vessel  to  any  particular  portf  I  should  be  glad       1886. 

that  one  would  go  to  you  of  course:  I  shall  ship  your 

oats  according  to  my  contract,  and  do  all  I  can  to  get 

a  vessel  engaged  to  meet  your  wishes  in  the  interim.     IF 

you  want  black  oats  I  will  supply  you  out  of  my  store 

with  as  many  quarters  as  would  be  600  barrels,  at 

1 15.  9(L  on  board  at  YoughalL     Can  I  do  more?" 

Plaintiff  to  Bamford.  <*  Cashamj  near  Parlsmotdhf 
28d  November  1831.  By  your  letter  of  the  14di  instant 
you  informed  me,  that  Messrs.  Thomas  John  and  Son, 
had  engaged  room  on  the  Gibraltar  packet  for  about 
600  barrels  black  oats  on  my  account,  and  I  imme- 
diately wrote  to  London  for  insurance  to  be  effected  on 
her  for  400/.,  which  was  done  at  20s.  per  cent.  On 
Monday  last  Mr.  M^Cheane  told  me  there  were  two  bulks 
on  the  Gibraltar  packet,  amounting  to  736  barrels,  which 
he  ofiered  me  the  option  of  taking,  and  I  accepted  them 
both.  I  must,  therefore,  insist  on  your  sending  on  the 
Gibraltar  packet  to  Portsmouth.^* 

M^Cheane  to  Bamford.  **  Portsmouth^  Naoember  23. 
183L  Your  favour  of22dcame  to  hand.  Myordersfrom 
Messrs.  John  and  Son  are,  to  give  you  the  250  barrels 
of  oats  at  1  \s.  Sd.,  if  you  will  exonerate  them  from 
shipping  the  100  barrels  barley  which  remain  due  to 
you  (on  your  contract  for  300  barrels),  after  the  200 
barrek  now  on  Gibraltar  packet.  Please  say  by  post 
to-night,  if  you  agree  to  thb.  I  do  not  send  docu- 
ments, or  draw,  till  I  receive  your  answer,  to  save  ex- 
pense of  stamps.  You  said  in  yours  of  21st  instan^ 
you  will  agree  to  John  and  Son's  prc^position  if  Sparked 
accepted,  but  he  has  not,  inasmuch  as  he  insists  on  vessel 
coming  to  Portsmouth.  The  250  barrels  oats,  and  200 
barley,  are  insured  for  340/.  in  London.  You  say  in 
yours  of  22d,  Spartes  should  wait  till  the  736  barrels 
are  offered  him,  I  offered  them  to  him  per  your  ordera 
3d  4 
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18S6.       given  21st  inst.    Sparkes  is  at  Petersfield  market  to-day, 

but  I  fear  he  will  not  be  satisfied  unless  vessel  comes  on."* 

Spakkes  M'Cheane  to  Bam/ord.     «  Portsmouth,  November  24. 

Mabihall.  1831.  I  have  your  favour  of  the  23d  inst  I  anneiL 
invoice  of  the  736  barrels  of  oats,  200  barrels  barley, 
per  Gibraltar  packet,  and  enclose  bills  of  lading  and 
bill  for  amount,  which  please  return  to  me  as  soon  as  in 
your  power/'  Invoice,  24th  November  (on  the  back  of 
the  same  letter).  **  Invoice  of  736  barrels  oats,  and 
200  barrels  barley,  shipped  by  Messrs.  John  and  Son, 
at  Youghallj  on  board  the  Gibraltar  packet  of  Dart'^ 
mouthj  John  MetherelU  master,  for  Sottthampton,  for 
account  and  risk  of  Mr.  JP.  B.  Bamford,  Southampton^ 
(The  particulars  followed.)  <<  340iL  insured  through 
Pirn  on  250  barrels  oats,  and  200  barrels  barley.  486 
barrels  not  insured  by  me." 

On  the  same  24th  of  November,  Bamjbrd  indorsed  the 
bill  of  lading  for  the  486  barrels  of  oats  with  the  follow- 
ing indorsement :  —  *'  Deliver  the  within  named  oats  to 
Mr.  E.  Zr.  Oke.    F.  B.  Bamfordr 

The  bill  of  lading  with  this  indorsement  wos,  without 
Sparkes^s  knowledge,  handed  to  Oke ,-  and  on  the  same 
day  an  invoice  was  made  out  by  Bamford  to  Oie,  of 
which  the  following  is  a  copy :  —  "  Invoice  of  736  bar- 
rels prepared  black  oats,  shipped  by  Thomas  John  and 
Son  of  Youghallj  free  on  board  the  Gibraltar  packet  of 
Dartmouth,  John  Metherell,  master,  for  account  and  risk 
of  Mr.  Edward  Langdon  Oke,  Southampton**  Here 
followed  particulars,  and  among  them  a  charge  of  SL 
for  insurance  on  5002. 

The  price  at  which  the  said  oats  were  sold  by  Bam* 
ford  to  Oke,  viz.  125.  M.  per  barrel,  was  the  market 
value  of  the  said  oats  on  the  21st  o(  Naoemter  1831. 

The  value  of  the  486  barrels  in  question,  with  all  the 
additional  charges  in  the  above  last-mentioned  invoice 


6  WILL,  IV.  763 

(except  the   sum  of  51.  9s.  9d.  for   insurance)   was        I8S6. 
321/.  16s.  4d. 

Bamfard  had  not  in  fact  effected  any  policy  for  500/.} 
as  stated  in  the  said  invoice,  but  was  an  insurer  to  Oke 
of  the  736  barrels  of  oats  for  that  sum. 

On  the  same  24th  of  November  1831,  a  bill  was 
drawn  by  Bamford  on  Oke  for  478/L  145.  4d.,  being  the 
amount  of  the  above  invoice.  That  bill  was  accepted 
by  Okej  and  fell  due  on  the  17th  of  January^  and  was 
then  paid  in  regular  course. 

The  following  letters  were  written,  sent,  and  received 
according  to  their  respective  dates. 

The  Plaintiff  to  Oke^  26th  of  Naoember  1831.  "I 
shall  be  obliged  if  you  will  inform  me  when  the  GibraU 
tar  packet  arrives  at  Southampton  from  Youghally  and 
if  you  observe  any  one  presuming  to  touch  the  black 
oats  on  board,  which  I  shall  endeavour  to  obtain,  coute 
qiiil  couteJ* 

Oke  to  Sparkes,  27th  of  Nooefnber  1831.  <<  The  black 
oats  per  Gibraltar  packet,  Mr.  Bamjbrd  has  sold  to  me, 
and  insurance  effected  thereon." 

The  Plaintiff  to  Oke^  28th  of  November  1831.  <<  It  is 
very  unpleasant  to  differ  with  one's  friends,  but  I  am 
determined  to  try  the  case  with  Mr.  Bamford^  therefore, 
if  the  Gibraltar  packet  does  not  deliver  the  oats  to  me, 
I  shall  immediately  take  such  steps  as  my  attorney  may 
advise.'' 

About  the  16th  of  December  it  was  generally  believed 
that  the  Gibraltar  packet  was  lost  She  sailed  from 
Youghall  to  Southampton^  having  the  several  parcels  of 
oats  and  barley,  specified  in  the  before  mentioned  bills 
of  lading,  on  board,  on  the  16th  of  November;  but 
neither  the  master  nor  any  of  the  crew  have  since  been 
heard  of;  and  it  was  admitted  that  she  was  totally  lost 

On  the  16th  of  November  1831,  the  policy  of  in- 
surance was  sent  to  the  Plaintiff  by  his  London  agent; 
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18SS.  and  about  the  16th  o£  April  1832,  the  same  was,  after  a 
long  dispute,  handed  over  to  Bamfordy  and  the  follow- 
ing indorsement  put  upon  it,  and  signed  by  the 
Plaintiff  and  Bamford:  —  '*  By  this  indorsement  the 
interest  on  the  policy  is  vested  in  Mr.  F.  B.  BamfbrdJ* 

At  the  time  that  indorsement  was  made,  the  Plaintiff 
received  in  consideration  for  it  the  sum  of  60/. 

The  Defendant  and  the  other  underwriters  had  not 
in  any  way  assented  to  or  been  apprised,  until  the  acdon 
was  brought,  of  the  above-mentioned  indorsement  being 
put  on  the  policy. 

The  premium  was  paid  into  Court. 

The  Court  was  to  decide  as  to  the  admissibility  of  all 
or  any  of  the  foregoing  letters ;  and  also  to  form  the 
same  conclusions  as  to  all  or  any  of  the  facts  herein 
stated,  as  a  jury  would  be  at  liberty  to  do  at  Nisi 
Prius. 

If  the  Court  should  decide  that  the  Plaintifl^  under 
the  circumstances,  was  entitled  to  the  whole  sum  of 
4002.  insured  upon  the  policy,  the  judgment  was  to  be 
for  2001. 

If  the  Court  should  decide  that  the  Plaintiff  was 
entitled  only  to  such  a  proportion  of  the  sum  insured  as 
486,  which  was  the  quantity  of  oats  actually  on  board, 
bore  to  600,  which  was  the  quantity  of  oats  intended 
to  be  insured  for  400/.,  the  judgment  was  to  be  entered 
for  1622.     And, 

If  the  Court  should  decide  that  the  Plaintiff  was  not 
entitled  to  recover,  the  judgment  to  be  entered  for  the 
Defendant. 

Tdfourd  Serjt.  for  the  Plaintiff.  By  the  bought  and 
sold  notes,  10th  of  November  1831,  Sparkes  purchased 
of  Bamford  from  500  to  700  barrels  of  black  oats  at 
.1  Is.  9d.  There  was  nothing  to  identify  the  oats  further 
than  that  they  were  to  be  shipped  by  Jc^n  and  Son  at 
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YoiighaU.    Od  the  14th  of  November^  John  and  Son        1836. 

inform  Bamford^  they  have  sent  by  the  Gibraltar  500       

or  600  barrels.  These,  Bamford  was  bound  to  take ;  ^^^^^ 
having  ordered  them,  there  was  no  necessity  that  he 
should  write  back  to  assent.  It  is  true  there  turned  out 
to  be  486  barrels  only:  Bamford^  perhaps,  on  the 
ground  of  such  deficiency,  might  have  refused  to  accept 
any.  But  he  made  no  such  objection,  and  the  property 
was  clearly  vested  in  him. 

Bamford  on  the  same  day  writes  to  Sparkes  to  tell 
him  his  oats  are  shipped,  <<  about  600  barrels,"  in  the 
Gibraltar.  As  this  was  in  compliance  with  Sparke/s 
order,  it  was  unnecessary  for  Sparkes  to  write  back  to 
Bamford  to  accept  It  is  clear  that  he  intended  to  ac- 
cept, for  he  wrote  insure  on  the  same  day. 

It  may  be  argued,  indeed,  that  he  intended  to  accept, 
not  486  barrels,  but  something  between  500  and  700, 
and  not  oats  to  be  delivered  at  Sondhampton^  as  the  de» 
livery  turned  out,  but  oats  to  be  delivered  at  Portsmouth. 
And  this  might  have  been  a  ground  on  the  part  of 
Sparkes  for  rescinding  the  contract:  but  he  chose  to 
accept  the  oats  as  part  of  the  order,  reserving  his  right 
to  have  the  remainder,  and  to  have  the  whole  brought 
to  him  at  Portsmouth.  It  was  not  competent  to  Bamford 
to  revoke  the  appropriation  of  these  specific  oats.  When 
in  the  way  of  contract  nothing  remained  to  be  done  as 
between  him  and  his  purchaser,  and  all  that  was  want- 
ing, was  the  delivery  at  a  particular  place  of  ascertained 
goods,  Bamford  could  not  make  his  own  noncompliance 
with  his  contract  to  deliver  the  oats  at  Portsfnouth  a 
ground  of  disclaiming  an  appropriation,  distinctly  made, 
and  suflSciently  assented  to.  The  Defendant,  therefore, 
is  precluded  from  saying  that  the  Plaintiff  had  no  in- 
terest in  the  oats  in  question. 

But  even  if  Bamjbrd  had  an  interest,  the  Plaintiff 
might  recover   as  a  trustee  for  Bamford.    Smith  v. 
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LasceUes  {a),  Lucena  v.  Crawfiard  (i),  Eouth  v.  Thomp- 
son {c\  Hagedom  v.  Oliverson.  {d) 

Matde  for  the  Defendant  The  Plaintiff  had  do  in<* 
surable  interest,  and  he  cannot  avail  himself  of  Bamjbris 
name^  because  the  insurance  was  not  effected  to  protect 
Bam/brd^s  interest,  and  Bamfbrd  had  no  interest  when 
the  oats  were  lost  If  the  policy  were  now  available  for 
the  Plaintiff  in  respect  of  Bam/brd^s  interest,  the  under- 
writers are  liable  though  they  could  have  retained  no 
premium;  and  the  Plaintiff  has  more  than  an  indemnity; 
for,  as  having  no  interest,  he  gets  a  return  of  the  pre- 
mium; and  a  loss  having  occurred,  be  sells  the  policy  to 
Ban^ord.  But  as  there  was  no  intention  to  protect  Am- 
Jbrd^s  interest,  the  Plaintiff  cannot  now  avail  himself  of  it 
In  Hagedotm  v.  Oliverson  the  insurance  was  made  for  the 
benefit  of  the  person  whose  interest  was  subsequently 
relied  on.  But  a  party  cannot  avail  himself  of  an  in- 
surance made  for  one  who  has  a  conflicting  interest. 
In  Irving  v.  Richardson  (e)  a  mortgagee  effected  policies 
at  two  offices  on  a  ship,  valued  in  each  policy  atSOOOtf 
and  the  ship  being  lost,  he  received  on  the  two  in- 
surances S700/.  An  action  being  brought  against  him 
by  one  set  of  underwriters  to  recover  back  their  propor- 
tion of  the  sum  paid  above  3000/.,  and  the  question 
being  whether  the  Defendant  had  received  more  than 
the  actual  value  of  the  ship  insurable  and  insured  by 
him,  it  was  held,  that  it  was  properly  submitted  to  the 
jury,  whether,  in  effecting  the  policies,  the  Defendant 
meant  to  insure  his  own  interest  only,  or  that  of  the 
mortgagor  also ;  a  mortgagee,  at  least  since  the  register 
act  6  G.  4.  c.  110.,  not  being  an  owner  to  any  greater 
extent  than  that  of  the  value  mortgaged,  and  the  niort- 


(a)  2  T.  R.  187. 
(6)  1  TauiU.S25.  8.C.2N. 
E.2t 


(d)  2M.^S,  485. 

(e)  2B.SfAdoi.l9S 


6  WILL.  IV.  77S 

gagor  continuing  an  owner.  And  here»  the  Plaintiff  him-  1 8S6. 
self  had  no  interest  in  the  particular  oats:  they  had 
never  been  delivered  or  appropriated  to  him ;  and  the 
whole  efiect  of  his  dealings  with  M*Cheane  and  Bamford 
was,  not  a  right  to  these  particular  oats,  but  a  right  to 
Insist  on  the  delivery  of  600  or  700  barrels  of  oats  at 
Portsmouth.  That  was  the  express  contract,  upon  which 
be  had,  and  still  has,  a  right  of  action ;  but  he  had  no 
right  to  claim  oats,  which  by  Bam/brd's  contract  with 
John  and  Co.,  were  deliverable  at  Southampton.  Thus 
in  Idle  v.  Thornton  (a)  a  contract  was  made  in  London 
for  the  sale  of  tallow  from  a  particular  ship,  on  arrival 
to  be  taken  from  the  king's  landing  scale :  if  it  should 
not  arrive  on  or  before  a  given  day,  the  bargain  to  be 
void :  the  ship  was  wrecked  off  the  coast  of  Scotland  i 
but  the  cargo  was  saved,  and  might  have  been  for- 
warded to  the  port  of  London  by  the  given  day.  The 
vendoi*s  resold  the  tallow  in  Scotland.  The  purchasers 
did  not  offer  them  any  indemnity  if  they  would  bring  the 
tallow  to  London.  It  was  held,  that  under  these  cir- 
cumstances, the  vendors  were  not  answerable  for  the 
non-delivery  of  the  tallow. 

TaJfourd  was  heard  in  reply. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  Upon  the  facts  stated  in  the  special 
case,  two  objections  have  been  made  by  the  Defendant 
against  the  Plaintiff's  right  to  recover ;  first,  that  at  the 
time  of  effecting  the  insurance,  the  Plaintiff  had  no 
insurable  interest  in  the  oats  shipped  on  board  the 
Gibraltar  packet,  and  had  sustained  no  loss  in  respect 
of  them,  so  as  to  entitle  him  to  maintain  the  action  as 
to  the  first  count;  and,  secondly,  that  Bamford  was  a 
stranger  to  the  insurance,  and  had  no  such  interest  in 

(a)  SCampb.21^. 


77i  EASTER  TERM, 

1836.        the  oats  at  the  time  of  the  supposed  lossi  and  bad  sus- 
tained no  such  damage  as  to  entitle  the  Plaintiff  to 
maintain  the  action  on  the  second  count  of  the  decla- 
iLL,    ration. 

If  the  first  objection  is  determined  in  favour  of  the 
Plaintiff,  it  becomes  unnecessary  to  consider  the  second. 
For  if  the  Plaintiff  had  an  insurable  interest  at  the  time 
the  policy  was  effected,  whatever  change  may  have  taken 
place  in  the  property  in  the  oats  since,  can  have  no 
efiect  in  relieving  the  underwriters  from  their  liabili^, 
as  the  Plaintiff  may  sue  on  the  policy  for  the  benefit  of 
the  party  to  whom  such  property  has  passed.  And  we 
think,  looking  at  the  situation  of  the  parties,  and  the 
effect  of  the  corresponence  which  has  passed  between 
them,  that  the  Plaintiff  had  an  insurable  interest  in  the 
oats  upon  which  the  policy  was  effected.  The  question 
turns  upon  the  right  of  the  Plaintiff,  at  the  tine  of 
effecting  the  policy,  to  the  specific  cargo  of  oats  on 
board  the  Gibraltar  packet.  The  Plaintiff  contends 
those  particular  oats  were  appropriated  to  him:  the 
Defendant  on  the  other  hand  contends,  that  no  specific 
cargo  of  oats  was  appropriated,  that  he  had  only  a  right 
of  action  against  Bamford  on  the  bought  and  sold  note 
for  the  non-delivery  of  oats  at  Portsmouth^  and  that  he 
could  recover  the  same  damages  fum  in  such  action, 
notwithstanding  the  loss  of  the  Gibraltar  packet. 

Under  the  bought  and  sold  notes,  which  were  entered 
into  on  the  10th  November^  there  was  no  interest  ac- 
quired in  any  particular.  Nothing  more  was  specified 
than  that  they  were  oats  to  be  shipped  by  Thomas  John 
and  Son  of  Youghall;  and  (as  we  think  must  be  inferred 
from  necessary  intendment  upon  the  face  of  the  con- 
tract) that  the  oats  were  to  be  delivered  at  Portsmouth. 
This  latter  condition  appears  abundantly  afterwards 
from  the  correspondence  between  the  contracting  par- 
ties.    Four  days  afterwards,  Bamford^  the  vendor,  has 
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notice  that  the  oats  which  he  intended  as  the  subject-  1886. 
matter  of  the  contract  at  the  time  such  contract  was 
entered  into,  were  shipping  for  him  by  Messrs.  JTumas 
John  and  Co.,  at  Youghall^  on  board  the  Gibraltar 
packet,  bound  to  Southampton  s  and  by  the  same  post, 
Bamfbrd  writes  to  the  Plaintiff,  that  Messrs*  Thomas 
John  and  Son  have  engaged  room  in  the  Gibraltar 
packet  to  take  about  600  barrels  of  oats  on  his  account. 

This  letter  appears  to  us  to  be  an  unequivocal  appro- 
priation of  the  oats  on  board  the  Gibraltar  packet,  by 
Bamfori^  the  only  person  who  had  the  control  over 
them.  And  this  appropriation  is  assented  to  and  adopted 
by  the  Plaintiff,  who,  on  the  following  day,  gives  in- 
structions to  his  agent  in  London  to  effect  the  policy  on 
oats  per  Gibraltar  packet,  from  YoughaU  to  Southampton 
and  Portsmouth.  It  is  true  that  Bamford  concealed 
from  the  Plaintiff  the  fact  that  the  vessel  was  bound 
only  to  Southampton :  but  as  he  entered  into  a  contract 
to  deliver  oats,  which  were  afterwards  fixed  between  the 
parties  to  be  these  oats,  at  Portsmouth^  the  Plaintiff  had 
the  right  to  hold  him  to  his  bargain,  and  to  call  upon 
him  either  to  procure  the  Gibraltar  packet  to  bring 
them  on  to  Portsmouth^  or  to  forward  them  by  some 
other  vessel  to  the  place  of  delivery:  as  the  conceal- 
ment that  the  Gibraltar  packet  was  not  bound  to  Ports- 
mouthy  could  not  upon  any  legal  principle  divest  from 
the  Plaintiff  the  interest  he  had  in  these  specific  oats. 
Accordingly  the  Plaintiff  continually  from  this  time 
until  after  the  loss  of  tlie  oats,  insists  upon  these  par- 
ticular oats  being  forwarded  to  Portsmouth. 

The  letters  from  M^Cheane  to  Ban^ord  of  the  21st 
and  23d  of  Naoemberj  and  the  Plaintifi^'s  letter  of  the 
2dd,  are  precise  and  peremptory  on  the  point,  insisting 
on  these  particular  oats  being  forwarded  by  the  Gibral- 
tar packet 

On  looking  at  the  whole  of  the  transaction,  we  see 
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1886.  no  assent  on  the  part  of  the  Plaintiff  to  vary  his  right 
or  claim  to  those  particular  oats,  until  after  the  policy 
b  effeaed,  and  the  loss  known.  And  we  are  not  aware 
of  any  principle  on  which  a  change  in  the  interest,  after 
the  policy  is  effected,  much  less  after  the  loss  has  hap- 
pened, can  be  set  up  as  an  answer  by  the  underwriters 
against  a  claim  for  such  loss* 

We  therefore  think,  upon  the  facts  stated  in  this 
casei  the  Plaintiff  is  entitled  to  judgment  for  162L 

Judgment  for  Plaintiff  accordingly. 


May  9.  ^,    ^         HTDE^and  Another  v.  Johnson. 

Under  9  OA.  TN  this  action  the  Plaintiff  in  order  to  recover  a  debt 

C.14.  «.l.  barred  by  the  Statute  of  Limitations,   offered  in 

ledgment  "  evidence  at  the  trial  before  the  under-sheriff,  a  letter 

signed  by  the  written  by  the  Defendant's  wife,  in  her  husband's  name^ 

debto  ^^^  *^  ^^  request,  offering  to  pay  the  debt  by  instalmentSy 

not  retrieve  and  sent  by  him  to  the  Plaintiff. 

a  debt  barred  The  evidence  was  objected  to  as  not  signed  "  by  the 

tute  of  paity  chargeable  thereby,"  within  the  meaning  of  9  G.  4. 

lamitationa :  c  14.  5.1.;   but  the  under-sheriff  received  it,  and  a 

ri"S^^the  ^®^^*^  "^^  ^^^^  ^'^^  ^^^  Plaintiff  with  leave  for  the 
debtor  him-  Defendant  to  move  to  set  it  aside,  and  enter  a  nonsait 
"^'  instead,  if  the  Court  should  be  of  opinion  that  the  letter 

ought  not  to  have  been  received.     Accordingly, 

Chilton  having  obtained  a  rule  nisi  to  that  effect, 

Bj^  shewed  cause.  It  is  true  the  statute  requires 
the  acknowledgment  to  be  signed  by  the  party  chaige« 
able  thereby,  and,  except  in  sect.  7.  where  it  recites  the 
statute  21  Jac.  1.  c.  16.,   does  not  employ   the  word 

^    —    ^^ 
~  3^ 
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agent:  bat  a  man's  agent  is  as  much  implied  in  the  1886. 
mention  of  himself,  as  his  executor  or  administrator; 
and  great  inconvenience  would  ensue,  if  a  party  were 
not  allowed  in  all  cases  to  bind  himself  by  the  recog- 
nised acts  of  his  agent.  According  to  that  construction 
of  the  statute,  a  party  unable  to  write  would  never  be 
capable  of  making  a  binding  acknowledgment  of  a  debt. 
In  Whippy  v.  Hilary  (a)  it  was  held^  that  the  Statute  of 
Limitations  was  not  barred  by  a  letter  in  which  the 
Defendant  stated,  <<  that  family  arrangements  had  been 
making  to  enable  him  to  discharge  the  debt ;  that  funds 
had  been  appointed  for  that  purpose,  of  which  A.  was 
trustee ;  and  that  Defendant  had  handed  the  Plaintiff's 
account  to  A. ;  that  some  time  must  elapse  before  pay* 
ment,  but  that  Defendant  was  authorised  by  A.  to  refer 
the  Plaintiff  to  him  for  any  further  information ;"  but 
that  was  because  by  the  statute  9  G.  4.  the  acknowledg- 
ment must  be  signed  by  the  party  chargeable  thereby ; 
and  such  letter  did  not  charge  the  Defendant 

Kelly  and  Chilton  in  support  of  the  rule. 

If  the  signature  of  an  agent  be  admitted,  parol  evi- 
dence must  also  be  admitted  to  prove  the  agent's 
authority,  and  then  all  the  inconvenience  will  be  repro* 
duced  which  the  statute  was  passed  to  obviate.  And 
after  the  recital  of  the  statute  21  Jac.  1.  c.  16.,  which 
contains  the  word  agents  the  omission  of  that  word  in 
the  enacting  part  of  9  G.  4.  c.  14.  cannot  be  esteemed 
accidental.  The  object  no  doubt  was,  to  exclude  the 
temptation  to  peijury  in  the  proof  of  agency.  Where  a 
written  acknowledgment  has  been  destroyed,  parol  evi- 
dence may  be  given  of  its  contents:  Haydxm  v.  fViU 
Hams  {b) :  but  that  is  on  the  general  principle  which 
admits  secondary  evidence  where  primary  has  existed 

(a)  8B.^  AM.  399.  (fi)  7  Btfi^A.  l63. 
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XZ3S.  but  is  no  longer  forthcoming.  Here  the  statute  meant 
to  eulude  the  question  of  agency  altogether.  As  to  the 
difficul^ty  suggested  with  respect  to  parties  who  may  be 
unable  to  write,  they  may  at  least  affix  their  mark,  as  in 
other  cases.  In  La^de  v.  Barnard  (a)  Lord  Abinger  C  B. 
says,  ^^  the  obvious  policy  of  this  statute  was  to  prevent 
that  fraud  and  perjury  which  had  been  found  by  ex- 
perience, or  was  thought  probable,  to  arise  from  trust- 
ing to  evidence  of  less  authority  than  that  of  a  written 
document." 

Cur.  adv.  vuU^ 

TiNDAL  C.  J.  The  short  question  in  this  case  is, 
whether  a  letter  offering  to  pay  a  debt  by  instalments 
written  by  the  Defendant's  wife  to  the  Plaintiff  in  hpr 
husband's  name,  and  at  his  request,  and  afterwards  sent 
by  him  to  the  Plaintiff,  is  a  sufficient  acknowledge 
ment  or  promise  ^^  made  or  contained  by  or  in  some 
writing,  signed  by  the  party  chargeable  thereby,"  within 
the  meaning  of  the  9  G.  4.  c.  14.  s.l. 

The  question  turns  entirely  on  the  construction  Oa 
the  statute,  and  it  amounts  in  other  words  to  this,  — 
does  the  statute  9  G.  4.  c.  14.  extend  to  a  writing  signed 
by  an  agent  of  the  party,  or  is  it  confined  to  a  writing 
signed  by  the  party  himself?  Looking  at  the  words 
of  the  statute,  it  is  confined  in  terms  to  a  writing 
*'  signed  by  the  party  chargeable  thereby."  And  as  the 
effect  of  that  statute  is,  for  the  first  time,  to  introduce  a 
legislative  exception  into  the  statute  of  21  Jac.  1.  c  16., 
and  thereby  pro  tanto^  to  repeal  it,  we  do  not  feel  our- 
selves justified  in  extending  such  exception  beyond 
the  plain  and  unambiguous  meaning  of  the  words  em- 
ployed therein.  The  legislature  has,  in  many  statutes, 
given  equal  efficacy  to  written  instruments  when  signed 

(a)  3  Cr.  M.  ^  Eo9. 101. 
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by  the  parties,  and  when  signed  by  their  agents  ;  but  in        18S6. 
all  those  cases  express  words  have  been  employed  for 
that  purpose.     The  Statute  of  Frauds,  in  its  third  sec- 
tion, requires  for  the  purposes  of  that  section,  a  note 
in  writing  to  be  signed  by  the  party,  ^^  or  their  agents 
thereunto  lawfully  authorised  by  writing :  "  in  the  fourth 
section,  a  memorandum  or  note  in  writing  is  required, 
*^  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereuto  by  him  lawfully  authorised :  in 
the  fifth  section,  a  devise  of  lands  is  required  to  be 
made  in  writing  to  be  <^  signed  by  the  party  so  de- 
vising, or  by  some  other  person,  in  his  presence,  and 
by  his  express  directions :  "  in  the  seventh  section,  a 
declaration  of  trusts  of  any  lands  shall  be  in  writing 
*^  signed  by  the  party : "   and  lastly,  the  seventeenth 
section   requires   upon  the   sale  of  goods,  that  there 
shall  be  some  note  or  memorandum  in  writing  of  the 
~  bargain  *^  signed  by  the  parties,  to  be  charged  by  such 
contract  or  their  agents  thereunto  lawfully  authorised.'* 
It  appears,  therefore,   that  the  legislature  well  knew 
how  to  express  the  distinction,  not  only  between  a  sig*- 
nature  by  the  party,  and  a  signature  by  his  agent;  but 
also  to  describe  the  different  mode  by  which   agents 
for  different  purposes  are  to  be  appointed.    The  same 
observation  arises  upon  referring  to  the  more  recent 
statutes,  S8c4fJV.  4.  c.  %  s.  42.,  and  c.  42.  s.  5.    When 
therefore,  we  find  in  the  statute  now  under  consider- 
ation that  it  expressly  mentions  the  signature  by  the 
party  only,  we  think  it  a  safer  construction  to  adhere 
to  the  precise  words  of  the  statute,  and  that  we  should 
be  legislating,  not  interpreting,  if  we  extended  its  oper- 
ation to  writings  signed,  not  by  the  party  chargeable 
thereby,  but  by  his  agent.     And  we  feel  ourselves  the 
more  compelled  to  adopt  this  construction,  as  we  find 
the  seventh  section  of  this  same  statute  recites  the 
seventeenth  section  of  the  Statute  of  Frauds    so  that 
Se  2 
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1886.       the  legislature  must  have  had  in  their  view,  at  the 
very  time  of  passing  this  statute,  and  therefore  mast 
^^  have  intended,  the  distinction  between  writings  signed 

Johnson,      by  a  party,  or  signed  by  his  agent« 

Some  inconveniendes  have  been  pressed  in  the  course 
of  the  argument  upon  our  attention,  in  cases  where  a 
total  inability  of  parties  to  sign  may  exist;  but  the 
nature  of  the  signature  which  is  necessary  to  comply 
with  the  requisites  of  the  statute,  is  such,  as  to  make  it 
almost  impossible  to  suppose  a  case  in  which  a  partf 
could  not  make  such  a  signature  as  would  saUsfy  the 
statute.  And,  after  all,  in  OMistruing  a  statute^  «e 
roust  not  look  to  cases  of  very  rare  and  singular  oc- 
currence^ but  to  those  of  every  day's  experience;  apd 
whatever  may  be  the  consequence^  we  must  interpret 
the  statute  according  to  the  plain  import  of  the  Ian-, 
guage  employed  in  it 

Upon  the  whole,  we  think  in  this  case,  the  letter  was 
not  a  sufficient  writing  signed  by  the  party,  to  take 
the  case  out  of  the  operation  of  the  enactments  of 
21  Jac  1«  c.  16.    And,  therefore,  direct  a  nonsuit 

Rule  absolute. 
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DoBBEE  and  Others  v.  Napier  and  Another.        May  g. 

^TK)  a  declaration  in  trespass  for  seizing  and  taking  a  Notwith* 

certain  steam  vessel  of  the  Plaintiff,  called  the  ^^^^^S  the 
_,^,_,  -  .  ,,.         .         i.1      provisionB  of 

Lord  of  the  IskSf  and  converting  and  disposing  of  the  the  Foreign 

same,  the  Defendant  Napier  pleaded,  Enlistment 

First,  not  gaihy;  secondly,  that  before  and  at  the  c.%^\^^' 
time,  when,  &c.,  in  the  declaration  mentioned,  he  was  British  sub- 
employed  and  retained  in  the  service  of  Donna  Maria,  ^f^^  who^  in 

the  service  of 
Queen  of  Portugal^  as  an  admiral  in  the  Portuguese  a  foreign 

navy,   and  chief  commander  of  a    certain   squadron  state  at  peace 
thereof,  the  said  Queen  of  Portugal  during  the  time  J^,-^^* 
aforesaid,  being   at   peace  with  our  sovereign  Lord  taieB  a  British 
WiUiam  IV.;  and  that  before  and  at  the  time  when,  7^?^^^ 
Stc   divers   enemies  of  the  said  queen  were  waging  condemned 
war  against  her  both  by  sea  and  land ;  and  thereupon,  as  prize  for 
and  before  the  said  time  when,  &c.  the  said  queen  uf^^Z^^  • 
had   commanded    the  Defendant    Charles  Napier^  as  not  liaUe  to 
such  admiral  and  chief  commander  as  aforesaid,  to  ^  sction  at 
establish  and  proclaim  a  blockade  along  the  coast  of  owner  of  the 
Portugal^  and  the  Defendant  Napier  in  obedience  to  vessel 
the  said  command  of  the  queen,  had  before  the  time 
when,  &c«  duly  established    and  proclaimed  a  good 
and  sufficient  blockade  along  the  said  coast  of  Por^ 
tugalf  and   had   put  and  placed  divers,    to  wit,   fifty 
ships  of  war  in  and  upon  the  high  seas  along  the  said 
coast,  for  the  purpose  of  supporting  and  maintain- 
ing the  said  blockade;  which  blockade  the  last-men- 
tioned ships  were  sufficient  duly  to  maintain  and  sup- 
port, and  did  in   fact  maintain  and  support;  of  all 
which  premises  the  Plaintiffs  bad  notice.     That  after 
the  said  blockade  had  been  so  established  and  pro- 
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clftimed  as  aforesaid,  and  while  the  same  was  so  sup* 
ported  and  maintained,  the  said  steam  vessel  in  the 
declaration  mentitmed  jost  before  the  said  time  when, 
&C.,  bang  on  the  high  seas,  by  and  with  the  consent 
and  under  the  authority  and  direcU<xi  of  the  Plain* 
tiffi,  did  break  the  said  blockade  contrary  to  the  law 
of  nations  in  that  behalf;  whereupon  the  Defendant 
Napietf  as  such  admiral  and  chief  commander  as  afore- 
said, and  as  the  servant,  and  by  the  command  of  the 
said  queen,  at  the  said  time,  when,  &c.,  did  seize  and 
take  the  said  steam  vessel  in  the  declaration  mentioned 
as  he  lawfully  might  for  the  cause  aforesaid;  and  thatv 
Defendant  Napier  was  ready  to  verify* 

Thirdly,  that  before  and  at  the  time  when,  &gl,  iir~ 
the  declaration  mentioned,  he  was  employed  and  re* 
tained  in  the  service  of  Donna  Maria  Queen  of  P&r*  . 
iugalj  as  chief  commander  of  a  certain  squadron  of  the 
Porlugese  navy,  the  said  queen  then  being  at  peace 
with  our  said  sovereign  lord  the  king ;  that  before  and 
at  the  time  when,  &c.  divers  enemies  of  the  said  queen 
were  waging  war  against  her  both  by  sea  and  land, 
whereof  the  Plaintiffs  then  had  notice:  and  that  just  be- 
fore  the  said  time  when,  &c.  the  said  ship  or  steam  vessel 
in  the  declaration  mentioned,  laden  with  warlike  stores 
and  ammunition,  by  and  with  the  consent,  and  under 
the  direction  and  authority  of  the  Plaintiffs,  was  on 
the  high  seas  aiding  and  assisting  the  said  enemies  of 
the  said  queen ;  whereupon  the  Defendant  Napier^  as 
such  chief  commander  as  last  aforesaid,  and  as  the 
servant  and  by  the  command  of  the  said  queen,  at  the 
said  time  when,  &c  attacked  .and  captured,  seized  and 
took  the  said  steam  vessel  in  the  declaration  mentioned, 
as  he  lawfully  might  for  the  cause  aforesaid ;  and  that, 
the  Defendant  Napier  was  ready  to  verify. 

4thly.  That  before  and  at  the  time  when,  &c.  the  said 
steam  vessel  in  the  declaration   tnentioned  was  in  a 
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certain  port  upon  the  coast  of  Porti^alj  to  wit^  the 
port  of  Sim  MartinhOf  and  the  said  steam  vessel  bad, 
just  before  the  said  time  when,  &c.  discharged  a  cargo 
at  the  said  port,  destined  for  the  use  of  certain  persons 
then  being  enemies  of  Donna  Maria  Queen  oi  Partngal^ 
the  said  queen  then  being  at  peace  with  our  said  sove* 
reign  Lord  the  King;  that  thereupon  tlie  Defendant 
Napier^  claiming  to  be  and  acting  as  admiral  and  chief 
commander  of  a  certain  squadron  of  the  Portuguese 
navy,  and  as  servant  of  the  said  queen,  and  by  her 
command,  at  the  said  time  when,  &c«  attacked,  cap- 
tuMd^  seized,  and  took  the  said  steam  vessel  in  the 
declaration  mentioned  as  lawful  prize ;  and  such  pro- 
ceedings were  thereupon  had  according  to  the  law  of 
PorHigalf  in  a  certain  court  of  law  in  the  kingdom  of 
Pariugal,  of  competent  jurisdiction  in  that  behalf,  to 
wit,  the  Supreme  Tribunal  of  Marine  at  Lisbon^  that 
afterwards,  to  wit,  on  the  27th  of  September  18SS,  at 
Litbariy  in  the  kingdom  ofPartugal^  in  and  by  the  said 
court,  the  said  steam  vessel  in  the  declaration  men- 
tioned was  adjudged  to  have  been  justly  and  lawfully 
taken,  and  was  then,  in  due  coarse  and  ibrm  of  law, 
condemned  as  lawful  prize,  and  as  forfeited  to  the  said 
Queen  of  Portugal :  and  that,  the  Defendant  Napier 
was  ready  to  verify. 

5thly.  That  the  Plainti£E>,  after  the  Ut  of  NavenAer 
1819,  and  during  the  reign  of  his  present  Majesty,  and 
before  the  said  time  when,  &c.,  not  regarding  the  statute 
in  such  case  made  and  provided,  were  within  a  certain 
port  of  the  United  Kingdom  of  Great  Britain  and 
Ireland^  to  wit,  within  the  port  of  Z^^n^^tm,  without  the 
leave  and  licence  of  his  said  Majesty  for  that  purpose 
first  had  and  obtained,  knowingly  concerned  in  the 
equipping  and  furnishing  of  the  said  steam  vessel  in 
the  declaration  mentioned,  with  intent  that  the  same 
should  be  employed  in  the  service  of  a  certain  foreign 
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18S6.  prince»  to  wit,  Don  Miguel  of  Portugal^  as  a  transport 
and  store-ship,  contrary  to  the  said  statute:  and  by 
virtue  and  force  of  the  said  statute  the  said  steam 
vessel  iu  the  declaration  mentioned,  afterwards  and 
before  the  said  time  when,  &c.,  became  and  was  for- 
feited to  his  said  Majesty:  and  that,  the  Defendant 
Napier  was  ready  to  verify. 

The  Defendants  pleaded  sixthly,  that  the  vessel  was 
not  the  property  of  the  Plaintiffs ;  of  which  the  De* 
fendants  put  themselves  upon  the  country. 

Replication.  Issue  on  the  first  plea.  To  the  second 
the  Plaintiffs  replied,  that  before  and  at  the  time 
when,  &c.  they  the  Plaintiffs,  and  also  the  Defendants, 
were  natural  bom  subjects  of  his  present  Majesty 
William  the  Fourth,  and  the  said  steam  vessel  in  the 
declaration  and  second  plea  mentioned  was  a  BritiA 
registered  vessel,  and  entitled  to  all  and  every  the 
privileges  and  advantages  belonging  to  such  British 
registered  vessel.  That  after  the  1st  otNovenAer  1819, 
and  during  the  reign  of  his  said  present  Majesty,  and 
before  the  said  time  when,  &c.  the  said  C  Napier,  being 
such  natural  born  subject  of  his  Majesty  aforesaid,  and 
not  regarding  the  statute  in  such  case  made  and  provided, 
without  the  leave  or  licence  of  his  Majesty  in  any  form 
whatever,  accepted  a  commission  or  appointment  as  an 
officer  in  the  service  of  a  certain  foreign  power,  that  is  to 
say,  accepted  the  office  of  admiral  in  the  Portuguese  navy, 
and  chief  commander  of  a  squadron  thereof  in  the  ser- 
vice of  the  said  Donna  Maria j  Queen  of  Portugal^  as 
in  the  second  plea  mentioned,  and  continually  from 
thence,  and  at  the  said  time  when,  &c.  was  employed 
and  engaged  in  the  service  of  the  said  Donna  Marioy 
and  served  in  and  on  board  divers  ships  and  vessels  of 
war  of  the  said  Donna  Maria,  and  in  and  on  board 
divers  others  ships  and  vessels  used  by  her  for  warlike 
purposes,  and  in   her  service,    contrary  to  the  said 
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statute.  That  the  said  C.  Napier  at  the  said  time  1886. 
when»  &C.9  whilst  he  was  such  officer,  and  so  employed 
and  engaged  as  aforesaid,  and  by  virtue  and  in  the 
course  of  such  illegal  employment  and  service,  seized 
and  took  the  said  steam  vessel  of  the  Plaintiffs  as  in  the 
declaration  mentioned;  and  that,  they  were  ready  to 
verify. 

A  similar  replication  to  the  third  and  fourth  pleas. 

The  Plaintiffs  demurred  to  the  fifth  plea,  and  shewed 
the  following  causes  of  demurrer;  that  it  was  not 
therein  alleged  that  the  said  steam  vessel  was  ever 
seized  or  condemned  as  forfeited,  or  that  the  De- 
fendant had  any  authority  from  his  majesty  to  seize  the 
said  steam  vessel. 

They  also  demurred  to  the  last  plea,  on  the  ground 
that  the  Defendant  had  not  thereby  traversed  or  denied, 
or  attempted  to  put  in  issue  any  allegation  contained  in 
the  declaration,  but  bad  introduced  and  attempted  to  put 
in  issue  a  matter  of  fact  not  alleged  or  necessary  to  be 
alleged;  and  also  that  the  said  last  plea  contained  new 
matter  not  any  where  before  alleged,  and  concluded  to 
the  country,  and  not  with  a  verification :  that  by 
the  said  last  plea  the  Defendant  attempted  to  raise  a 
question  whether  the  vessel  in  the  declaration  men- 
tioned was  the  property  of  the  Plaintiffs,  whereas  the 
action  and  the  declaration  of  the  Plaintiffs  would  be 
supported  by  shewing  a  mere  possession  of  the  Plain- 
tiffs at  the  time  the  trespass  was  committed :  and  also 
that  the  said  last  plea  was  no  answer  to  the  declaration, 
and  was  evasive^  argumentative,  and  uncertain. 

Demurrer  to  replications,  and  joinder  in  demurrer. 

Stephen  Serjt.,  for  the  Plaintiffs.  It  appears  by  the 
replication,  that  when  the  Defendant  took  the  Plaintiffi' 
ship,  he  was  engaged  in  a  foreign  service  contrary  to 
the  provisions  of  the  Foreign  Enlistment  Act,  59  G.  3. 
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18S6.       C.69.     And  he  cannot  justify  a  trespass  by  sbewiog 
that  he  has  violated  the  provisions  of  a  public  act  of 
parliament.    He  was  liable  to  prosecution  for  enlisting 
in  the  foreign  service,  and  if  he  bad  killed  any  Britisk 
subject  in  the  course  of  the  illegal  enterprise^  he  woald 
have  been  guilty  of  murder  or  manslaughter.    A  party 
who  justifies  under  the  command  of  another'must  shew 
an  authority  either  in  the  person  who  ^Ves  the  com* 
mand,  or  in  himself;   but  from  the  replication  it  ap- 
pears that  the  Defendant  could  receive  no  authority 
from  the  Queen  of  Portugaly  and  of  himselQ  he  ooukl 
have  no  right  to  take  the  ship  of  a  fellow-subject:  so 
that  without  resorting  to  the  Foreign  Enlistment-  Ac^ 
the  pleas  furnish  no  answer  to  the  declaraXion.    Tbe> 
allegation  that  the  Plaintiffs  had  broken  the  blockade^  < 
contrary'to  the  law  of  nations,  amounts  to  nothing,  for 
this  Court  is  to  administer  the  law  of  England^  not  the 
law  of  nations :   if  it  means  that  the  Plaintiffs  broke  the 
blockade  in  violation  of  the  rights  of  some  belligerent^ 
a  third  party,  subject  of  the  same  country  as  the  party 
breaking  the  blockade,  has  no  right  to  interfere;  at  all 
events  not  in  opposition  to  the  express  enactment  of  a 
statute.     Independently  of  the  statute  59  6. 3.  c.  69l, 
no  subject  is  warranted,  without  the  leave  of  his  own 
government,  to  assail  even  a  foreigner's  ship :  Hale  de 
jtire  maritimo ;   part  iii.  c.  28. :    it  is   a  depredation : 
much  less  to  assail  ships  of  his  own  country,  not  only 
without  a  commission,  but  even  in  violation  of  a  statute. 
In  Vinet's  Abridgment^  Trespass^  G.  a.  82.,  it  is  laid 
down,  <*  if  the  sheriff  has  not  any  writ,  and  makes  a 
warrant  to  J.D.  to  arrest  J.  S.,  an  action  lies  for  «/.& 
against  J.  D.  for  this  arrest,  and  against  the  sheriff 
likewise."     So  F.  a.  4.  pi.  9.     <*  Trespass  quare  dau- 
sum  Jregit  et  averia  cepit  et  asportavit :  the  Defendant 
came  and  justified,  and  pleaded  a  bye  law,  &C.,  and 
that  he,  as  bailifi,  took  the  beasts  as  a  distress  for  breach 
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of  the  bye-law  by  the  Plaintiff;  and  upon  prolix  plead- 
ings, which  were  drawn  upon  the  precedent  of  Tintene^s 
case,  1  Cr.  Car.  5S2.j  and  March,  28,,  the  Plaintiff  de- 
murred, and  many  exceptidns  were  taken,  but  in  the  re- 
solution df  the  Court,  Holt  C.  J.  said,  that  the  pleadings 
are  ill,  because  that  the  Defendant  had  not  shewn  a 
precept  to  make  the  distress ;  for  he  could  not  do  it  ex 
officio,  no  more  than  a  sheriff  might  execute  a  judgment 
of  B.  R.  Command  in  this  case  is  traversable ;  for  this 
is  the  difference  between  a  justification  in  trespass,  and 
an  avowry  in  replevin,  that  the  justification  there  is  in 
the  Tight,  and  therefore  not  traversable.'' 

No  man  can  sue  on  a  cause  of  action  which  is  in 
vi<^don  of  an  act  of  parliament  Wetherell  v.  Jones  (a), 
Bendey  v.  Bignold.  (b)  In  Langton  v.  Hughes  (c)  Le 
Btanc  says,  ^  It  is  an  established  principle,  that  the 
Court  will  not  lend  its  aid  in  order  to  enforce  a  con- 
tract entered  into  with  a  view  of  carrying  into  effect 
any  thing  which  is  prohibited  by  law."  In  Lightfoot 
V.  Tenant  {d)  it  is  said,  **  no  Court  will  lend  its  aid  to 
a  man  who  founds  his  cause  of  action  upon  an  immoral  ov 
an  illegal  act.**  And  Montefiore  v.  Montefiore  {e)  shews 
that  the  same  principle  applies  to  a  defence  aiiected  by 
the  same  infirmity.  There  Lord  Mansfield  says,  **  that 
no  man  shall  set  up  his  own  iniquity  as  a  defence,  any 
more  than  as  a  cause  of  action."  In  Doe  dem.  Boberts 
y.  Roberts  (g)  it  was  held,  that  no  man  can  be  allowed 
to  allege  his  own  fraud  to  avoid  his  own  deed;  and 
therefore,  where  a  deed  of  conveyance  of  an  estate  from 
one  brother  to  another  was  executed  to  give  the  latter 
a  colourable  qualification  to  kill  game,  it  was  held,  that 
as  against  the  parties  to  the  deed,  it  was  valid,  and  was 
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1886.  auflScient  to  support  an  ejectment  for  the  premises.  In 
BMnson  ▼•  Nahan  (a),  the  Defendant  was  estopped  to 
set  up  his  own  bigamy  as  a  bar  to  an  action  for  the  use 
and  occupation  of  certain  furnished  apartments  of  the 
Plaintiff  by  the  Defendant's  wife.  And  in  JUen  t. 
Wood{b\  the  principle  that  a  Defendant  ahail  not  anil 
himself  of  his  own  wrong  was  admitted^  but  in  that  case 
it  lay  upon  the  Plaintiff  to  establish  the  existence  of  the 
wrong.  The  Plaintiffs  here,  stand  upon  a  primt  Jcak 
right,  and  it  is  for  the  Defendant  to  excuse  the  tres- 
pass. He  may  have  had  conflicting  duties  to  perform, 
but  if  so,  his  duty  to  his  own  country  must  preTafl. 
According  to  Hvber^  de  confUchi  legum^  courtesy  is 
only  due  to  the  laws  of  another  country  where  thej  do 
not  clash  with  our  own :  and  Hale  says,  PL  Or,  6S. 
'*  there  cannot,  or  at  least,  should  not  be  two  or  co- 
ordinate absolute  ligeances  by  one  person  to  sereral 
independent  or  absolute  princes ;  for  that  lawful  prince 
that  hath  the  prior  obligation  of  allegiance  irom  his 
subject,  cannot  lose  that  interest  without  his  own  consent 
by  his  subject's  resigning  himself  to  the  subjection  of 
another." 

Then,  as  to  the  fifth  plea,  it  alleges  only  a  forfeiture; 
not  a  seizure  in  consequence;  nor  any  authority  from 
the  Crown  to  the  Defendant  to  make  the  seizure;  and 
the  property  in  the  ressel  is  not  devested  out  of  the 
Plaindfi  because  they  have  done  an  act  which  may 
subject  them  to  a  forfeiture.  Till  an  inquest  of  office  is 
holden,  the  Crown  cannot  seize.  S  El.  Com.  259.  1° 
WiUdns  y.  Despard  (c),  it  was  held  that,  where  a  ^ip 
had  been  forfeited  by  breach  of  the  conditions  of  an  act 
of  parliament,  the  owner  could  not  maintain  trespass 
against  the  pariy  seizing  it;  but  it  was  not  contended 
that  a  forfeiture  without  seizure  would  devest  the  pro- 
perty.    And  the  plea  there,   shewed  an  authority  to 

(a)  1  Campb.  245.      (b)  1  New  Cases,  8.       (c)  5  T.  R^  H- 
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seize;  for  it  alleged  that  the  Defendant  seized  to  the        1996. 
use  of  bis  majesty  and  of  himself.    Here»  the  forftttiire 
belonged  to  the  Crown  only. 

With  reference  to  the  sixth  plea,  the  Court  recom- 
mending that  the  Plaintiff  should  amend  by  joining 
issue  on  the  plea,  Stephen  acquiesced. 

Crawder  for  the  Defendant  Napier.  This  action  is  of 
the  first  impression.  The  Plainti£Es  seek  damages  for 
an  act  done  by  a  foreign  state,  which  that  state  was  jus- 
tified in  doing.  If  this  Court  has  no  right  to  inquire 
into  the  law  of  nations  on  such  a  subject,  the  Pluntiffs 
have  appealed  to  the  wrong 'tribunal.  [Tindal  C.  J. 
referred  to  Le  Caux  ▼.  Eden.{ay}^  But  the  English 
courts  recognise  the  law  of  nadons ;  and  in  that  law  there 
is  no  clearer  principle  than  the  right  of  a  nation  interested 
in  such  a  proceeding  to  enforce  a  blockiide.  Upon  the 
Plainti£&'  breaking  the  blockade,  the  Queen  of  Portugal 
had  a  right,  by  herself  or  her  servants,  to  take  his 
vessel,  and  condemn  it  as  lawful  prize  in  a  Court  of 
Admiralty.  The  propriety  of  the  condemnation  set  out 
in  the  fourth  plea  has  not  been  contested ;  and  but  for 
tbe  Foreign  Enlistment  Act  referred  to  in  the  replica- 
tion*  the  right  to  enforce  the  blockade  by  capture  could 
be  as  little  disputed.  The  enactment  of  that  statute 
seems  to  admit  that,  at  common  law,  it  would  have  been 
DO  offence  in  the  Defendant  to  enter  into  a  foreign 
sendee ;  and  it  was  common  for  British  subjects  to  do 
80^  as  in  the  instance  of  the  JHsh  brigade.  The  Defendant 
was  not  acting  jure  belli  on  his  own  account,  and  the 
Queen  of  Portugal  was  entitled  to  employ  whom  she 
pleased  as  her  servant. 

But,  under  the  Foreign  Enlistment  Act,  tbe  offence 
committed  by  the  Defendant  was  the  entering  into  tbe 

(a)  ^  Dough  5^. 
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•18B6.  service  of  the  Queen ;  not  the  taking  this  vessel  by  her 
orders ;  fer  entering  into  the  service  he  was  liable  to  be 
punished  under  the  act;  but  an  offence  committed  as 
between  him  and  the  Crown  of  England  cannot  give  the 
Plaaaciffi  a  claim  to  damages  for  an  act  which,  as  be- 
tween the  Plaintiffs  and  the  Defendant's  employer,  was 
lawful.  Under  an  old  statute,  an  apprentice  who  fled 
into  a  foreign  shire  was  guilty  of  a  misdemeanour:  if, 
at  the  command  of  the  owner  of  a  close,  such  fugitive 
apprentice  had  turned  out  cattle  damage  feasant,  could 
the  owner  of  the  cattle  sue  the  apprentice,  where  no 
action  lay  i^inst  the  master  ?  The  PlaintilK  may  tra- 
verse the  command  of  the*Queen  of  Portugal^  and  tbit 
is  sufficient  for  their  protection,  if  the  Defendant  hm  vfe- 
lated  any  law  as  between  himself  and  the  Ptaintiffir.  It 
is  true  a  man  can  neither  sue  nor  defend  in  respect  of 
his  own  wrong ;  but  the  wrong  which  he  is  preduded 
from  setting  up  by  way  of  defence,  must  i>e  a  wrong  as 
between  him  and  the  Plainti£^  — a  wrong  which  is  con- 
nected with  the  transaction  which  is  the  subject  of  A- 
pute ;  a  wrong  extraneous  to  the  transaction  can  be 
no  ground  for  damages  which  the  transaction  itself  gives 
no  right  to  claim.  If  it  were  otherwise,  a  party  mi^t 
recover  against  a  servant  for  an  act  which  the  master 
was  authorized  to  do.  As  against  the  Plaintiffs  there 
has  been  no  violation  of  the  law  in  this  transaction,  and 
they  cannot  claim  damages  because,  as  between  the  De- 
fendant and  the  Crown  of  England^  an  offence  may 
have  been  committed.  The  Defendant  does  not  rely  on 
his  own  wrong,  but  on  the  right  of  the  Queen  of  Axr- 
tugali  as  that  right  is  set  forth,  the  trespass  complained 
of  is  primA  facie  legal,  and  the  offence  committed  by  the 
Defendant  does  not  render  it  illegal.  If  the  act  of  the 
Queen  of  Porttigal  be  not  legal,  the  Defendant  has 
been  guilty  of  piracy;  11  &  12  ^.  S.  c.  7.  5.8.;  and 
then,  the  Plaintiff's  right  of  action  is  merged  in  the 
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felony.    {Tindal  C.  J.    That  act  is  diverso  intmhi:  it       1836. 

applies  to  outrages  committed  bunri  camd  under  colour 

of  a  commission  from  some  power :  here»  th^re  was  a 

real  commission.]    If  the  act  of  the  queen  were  legal, 

the  Defendant  would  not  have  been  guilty  of  murder 

had  homicide  ensued  in  the  attempt  to  enfbroe  her 

rights. 

But  the  statute  59  G.  3.  c.  69.  5.  ?•  imposes  a  pe- 
nalty on  persons  fitting  out  armed  vesseb  to  aid  in 
military  operations  with  any  foreign  powers  without 
licence,  or  issuing  commission  for  ships,  and  enacts, 
that  **  every  such  ship  or  vessel,  with  the  tackle»  ap- 
parelf  and  furniture,   together  with  all  the  materials, 
arms,  ammunition,  and  stores  which  may  belong  to  or  be 
.  on  board  of  any  such  ship  or  vessel,  shall  be  forfeited ; 
.  and  it  ^all  be  lawful  for  any  officer  of  his  Majesty's 
.  customs  or  excise,  or  any  officer  of  his  Majesty's  navy, 
^who  is  by  law  empowered  to  make  seizures  for  any 
Ibrfeiture  incurred  under  any  of  the  laws  of  customs  or 
eiu:ise,  or  the  laws  of  trade  and  navigation,  to  seize  such 
diips  and  vessels  aforesaid,  and  in  such  places  and  in 
such  manner  in  which  the  officers  of  his   Majesty^s 
customs  or  excise,  and  the  offioers  of  his  Majesty^s 
navy,  are  empowered   respectively  to  make  seizares 
under  the  laws  of  customs  and  excise,  or  under  the  laws 
of  trade  and  navigation." 

And  the  Plainti£P  being  engaged  in  the  prosecntion 
of  an  illegal  adventure,  had  no  property  in  the  ship,  wd 
therefore  is  precluded  from  suing.  In  Bendeif  v.  ^ffttf- 
ndld{a\  it  was  held,  that  a  printer  could  not  recover 
for  labour  or  materials  used  in  printing  any  work,  unless 
he  affixed  his  name  to  it,  pursuant  to  the  39  6.  S.  c.  7. 
s.  27. :  so,  in  Siockdale  v.  Omahyn  (&),  —  that  the  first 
publisher  of  a  libellous  or  immoral  work  could  not 

(a)  SB.^Ald.  335.  {b)  SB.^C.  173. 
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18S6.  maiptain  an  action  against  any  person  for  publishing  a 
pirated  edition:  and  in  Du  Bost  y.  Beresfbrd{a\  in 
trespass  for  destroying  a  picture,  it  was  held,  that  the 
Defendant  might  plead  that  it  was  a  scandalous  libel 
upon  individuals,  and  that,  being  publicly  exhibited,  he 
cut  it  to  pieces  by  way  of  abadng  a  nuisance^  and  that 
the  owner  of  such  a  libel  picture  so  destroyed,  was  at 
most  only  entitled  to  recover  the  value  of  the  paint  and 
canvass  which  formed  its  component  parts.  WHkins  v* 
Despard{b)  is  in  point.  There,  a  ship  having  been 
seized  as  forfeited  under  the  Navigation  Act,  12  Car.  2. 
c.  18.,  by  a  governor  of  a  foreign  country  belonging  to 
Great  Britain,  it  was  held,  that  the  owner  could  not 
maintain  trespass  against  the  party  seizing,  although 
the  latter  did  not  proceed  to  condemnation  ;  for,  by  the 
forfeiture^  the  property  was  devested  out  of  the  owner. 
And  m  this  case  the  subsequent  seizure  and  condem* 
nation  have  relation  to  the  act  of  forfeiture. 

Stephen  in  reply.  As  to  the  suggestion  of  piracy,  a 
felony  cannot,  be  set  up  as  a  defence  for  a  trespass. 
This  was  an  outrage  by  a  British  subject  against  a 
British  subject,  in  time  of  peace,  and  therefore  all  the 
argument  de  jure  belli  is  inapplicable.  There  is  no 
ground  for  saying  that  entering  into  a  foreign  service 
was  not  a  misdemeanor  at  common  law.  Lord  Cote 
says  {Sittst.  144.),  it  is  not  lawful  for  a  subject  of  this 
realm  to  take  a  pension  from  any  foreign  king.  Ham^ 
kins,  b.  i,  c  22.  s.  S.,  is  an  authority  to  the  same  effect 

And  the  terms  of  the  act  59  G.  S.  c.  69.  exclude  the 
argument  that  the  Defendant's  offence  was  the  entering 
into  the  service  of  the  queen,  not,  the  acting  by  her 
command.  The  language  of  the  second  section  is,  that 
any  person  who  <*  shall  serve  in  and  on  board  any 

(a)  2  Campb.  511.  (b)  5  T.  E.  112. 
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ship  or  vessel  of  war,  or  in  and  on  board  any  ship  or        18S6. 
vessel  used  or  fitted  oat,  or  equipped  or  intended  to  be 
used  for  any  warlike  purpose,  in  the  service  of,  or  for  or 
under  or  in  aid  of  any  foreign  power,  &&,  shall  be 
deemed  guilty  of  a  misdemeanor.'' 

The  right  of  seizing  a  vessel  for  breach  of  blockade 
has  never  been  carried  beyond  the  subjects  of  the  belli- 
gerent power.  Vattel,  b.  3.  c,  7.  s.  117.,  says,  <«  If  I 
lay  siege  to  a  place,  or  even  simply  blockade  it,  I  have  a 
right  to  hinder  any  one  from  entering,  and  to  treat  as  an 
enemy  whoever  attempts  to  enter  the  place,  or  carry  any 
thing  to  the  besieged  without  my  leave,  for  he  opposes 
my  undertaking,  and  may  contribute  to  the  miscarriage 
of  it,  and  thus  involve  me  in  all  the  misfortunes  of  an 
unsuccessful  war."  Here,  the  seizure  was  by  the  De- 
fendant, not  by  the  blockading  power;  for  he  is  pre- 
cluded from  identifying  himself  with  the  blockading 
power,  by  the  Foreign  Enlistment  Act.  And  by  the 
same  act  he  is  estopped  to  say  that  he  was  the  servant  of 
the  queen. 

With  respect  to  the  condemnation  of  the  vessel  as 
lawful  prize,  it  is  true  that  a  court  of  law  will  not  enter 
the  question  of  prize  or  no  prize,— «Z>  Cawp  v.  Edeti  (a), 
Failh  V.  Pearson  {b%  Michell  v.  Rodney  {c)^  —  beca£ise  it 
would  be  inconvenient  for  the  ordinary  tribunals  to  deal 
with  such  questions,  arising  out  of  the  law  of  nations ; 
but  that  reason  does  not  apply  to  the  present  case, 
which  turns  on  the  municipal  law  of  this  country.  The 
Courts  have  no  power  to  decide  on  the  privileges  of 
parliament;  but  they  may  determine  whether  a  par-* 
ticular  case  falls  within  the  privilege  or  not:  Jay  v* 
Topham^  cited  in  Burdett  v.  Abbott,  {d) 

Then,  the  allegation  that  the  Plaintiffs  were  themselves 
violating  the  provisions  of  the  Foreign  Enlistment  Act, 

(a)  2  Dwg^.  59^.  (c)  2  Bro.  P.  C.  429. 

Ih)  6  Taunt.  439.  {d)  14  East,  1 . 

VOL.  II.  S  F 
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ISS6*       is  a  mere  tu  quoque^  and  no  justification  of  the  Defend- 
ant's trespass :  the  wrong  of  the  Plaintifis  cannot  sanc- 
tion the  wrong  of  the  Defendant ;  and  the  Plaintiffi^ 
property  in  the  vessel  could  not  be  devested  till  office 
found.     In  Dubost  v.  Beretford^  Lord  Bllenhoraugh  did 
not  decide  that  the  destruction  of  the  picture  wa&  l^gal^ 
but  merely  that  the  article  had  no  value  as  a  picture, 
and  that  the  plaintiff  was  only  entitled  to  recover  for 
the  loss  of  the  canvass.     In  Stockdale  v.  OmAjfn^  the 
plaintiff  claimed  a  right  ih  what  was  itself  a  nuisance  — 
the  immoral  publication.    The  ship,  in  respect  of  which 
the' Plaintiffs  here  claim,  was  a  lawful  object  of  property, 
of  which  the  owner  could  not  be  devested  by  the  bane 
commission  of  a  misdemeanor. 

Cur.  ado.  xwJL 

TiNDAL  C.  J.  The  Plaintiflb  declare  in  this  action 
against  the  two  Defendants  for  seizing  and  taking  a 
steam  vessel  of  the  Plaintiff  and  converting  the  same 
to  their  use. 

The  Defendants  sever  in  their  pleading,  but  each 
puts  upon  the  record  substantially  the  same  justification, 
to  which  the  answers  given  by  the  replication  are  the 
same,  and  the  same  questions  of  law  are  raised  thereon» 

It  Will  be  sufficient  therefore,  to  consider  the  case  as 
it  is  raised  upon  the  pleadings  with  respect  to  the  first- 
named  Defendant,  Charles  Napier. 

The  third  special  plea  of  the  Defendant  Charlei 
Napier  alleges,  that  as  a  servant  of  the  Queen  of  P&r^ 
tugal^  and  by  her  command,  he  seized  and  took  the 
steam  vessel  of  the  Plaintiffs  as  lawful  prize,  and  that 
such  proceedings  were  thereupon  had,  according  to  the 
laws  of  Portugal^  in  a  court  of  law  in  the  kingdom  of 
Portugal  of  competent  jurisdiction  in  that  behalf,  that 
afterwards,  in  and  by  the  said  court,  the  said  steam 
vessel  was  adjudged  to  have  been  justly  and  lawfully 
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taken,  and  was  then  in  due  course  and  form  of  law 
condemned  as  lawful  prize,  and  as  forfeited  to  the 
Queen  of  Portugal.  In  answer  to  this  plea,  the  Plain- 
tiff in  his  replication  alleges  certain  facts,  which  bring 
the  service  of  the  Defendant  Charles  Napier  under  the 
Queen  of  Potiugalf  upon  the  occasion  in  question, 
within  the  restrictions  of  the  statute  59  G.  3.  c.  69.  s.  2., 
generally  known  by  the  name  of  the  Foreign  Enlistment 
Act ;  and  to  this  replication  the  Defendant  demurred. 

We  think  it  is  perfectly  clear,  that,  except  for  the 
facts  introduced  by  the  replication,  the  pica,  standing 
alone  and  unanswered,  would  be  a  conclusive  bar  to  the 
Plaintiff*s  right  of  action.  The  sentence  of  aioreign 
court  of  competent  jurisdiction,  condemning  a  neutral 
vessel  taken  in  war,  asji>rize,  is  binding  and  conclusive 
on  allthe  world ;  and  no  English  court  of  law  can  call ' 
in  question  the  propriety,  or  the  grounds,  of  such  con- 
demnation. It  is  sufficient  to  refer  to  the  case  of 
flughes  V,  Cornelius  and  others  {a)  as  a  decisive  autho« 
rity  on  that  point.  It  follows  that  after  the  sentence  of 
the  Court  of  Lisbon^  it  cannot  be  contraverted  in  this, 
or  any  other  English  court,  that  the  steam  vessel  was 
rightly  taken  by  the  Queen  of  Portugal  as  prize,  and 
that  all  the  property  of  the  Plaintiffs  therein  became, 
by  such  capture  and  condemnation,  forfeited  to  the 
queen,  and  vested  in  her. 

But  the  Plaintiffs  contend  that  the  replication,  by  the 
facts  therein  disclosed,  shews  that  the  service  of  the 
Defendant  Charles  Napier  under  the  Queen  of  Por^ 
iugalf  by  virtue  of  which  service  alone  he  justifies  the  i 
seizing  of  the  steam  vessel,  is  made  illegal  by  an  English  I 
statute,  viz.  the  statute  59  G.  9.  c.  69.,  and  that  such 
illegality  of  the  service  prevents  him  from  making  any 
justification  under  the  Queen  of  Portugal,  and  renders 
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(a)  mx.  Raym.  473. 
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him  liable  to  oil  the  damages  which  the  Plaintiffs  hare 
sustained  by  reason  of  the  seizure.  And  whether  the 
conclusion  which  the  Plaintiffs  draw  from  these  pre- 
mises is  the  just  conclusion  or  not,  is  the  question  be- 
vtween  these  parties.  The  seizuj-^  by  th^  C^uecn  of 
\^Pnrifignl  must  hft  admitted  to  be  justifiable^  no  ob- 
jection can  be  taken^  against  the  forfeiture  of  the  pro- 
perty in  this  vessel  to  the  queen,  under  the  sentence  of 
condemnation.  The  Plaintiffs,  therefore,  in  contem- 
plation of  law,  have  sustained  no  legal  injury  by  reason 
of  the  seizure.  Again  no  one  can  dispute  the  right  of 
the  Queen  of  Portugal^  to  appoint  in  her  own  do- 
minions, the  Defendant  or  any  other  person  she  may 
think  proper  to  select,  as  her  officer  or  servant,  to  seize 
a  vessel  which  is  afterwards  condemned  as  a  prize;  or 
can  deny,  that  the  relation  of  lord  and  servant,  defado^ 
subsists  between  the  queen  and  the  Defendant  Napier, 
For  the  Queen  of  Portugal  cannot  be  bound  to  take 
any  notice  of,  much  less  owe  any  obedience  to,  the 
municipal  laws  of  this  country.  Still,  however,  notwith- 
standing the  loss  by  seizure  is  such,  as  that  no  court  <^ 
law  can  consider  it  an  injury,  or  give  any  redress  for  it; 
and  that  the  service  and  employment  of  the  Defendant 
is  a  service  and  employment  de  facto  s  the  Plaintifib 
contend  they  can  make  the  servant  responsible  for  the 
whole  loss,  only  by  reason  of  his  being  obnoxious  to 
punishment  in  this  country,  for  having  engaged  in  such 
service.  No  case  whatever  has  been  cited  which  goes 
the  length  of  this  proposition ;  the  authorities  referred 
to  establishing  only,  that  where  an  act  prohibited  by 
the  law  of  this  country  has  been  done,  the  doer  of  such 
illegal  act  cannot  claim  the  assistance  of  a  court  of  law 
in  this  country  to  enforce  such  act,  or  any  benefit  to 
be  derived  from  it,  or  any  contract  founded  upon  it. 
To  the  full  extent  of  these  authorities,  we  entirely 
accede;  but  we  cannot  consider  the  law  to  be,   that 
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where  the  act  of  the  principal  is  lawful  in  the  country 
where  it  is  done,  and  the  authority  under  which  such 
act  is  done  is  complete^  binding,  and  unquestionable 
there,  the  servant  who  does  the  act  can  be  made  re- 
sponsible  in  the  courts  jpf  ^his^countiy^for  th^  conse- 
quenceof  such  act.  to  the  same  extent  as  if  it  were 
0!L'lDT?fffJy-J)J3l^fp/j^,  ^^^^ly  "y  I'eason  of  a  personal 
disability  imposed  by  the  law  of  this  country  upon 
him,  for  contracting  such  engagement.  Such  a  con- 
struction would  effect  an  unreasonable  alteration  in  the 
situation  and  rights  of  the  Plaintiffs  and  the  Defendant. 
The  Plaiiftiffs  would,  without  any  merit  on  their  part, 
recover  against  the  servant  the  value  of  the  property 
to  which  they  had  lost  all  claim  and  title  by  law  against 
the  principal ;  and  the  Defendant,  instead  of  the  measure 
of  punishment  intended  to  be  inflicted  by  the  statute  for 
the  transgression  of  the  law,  might  be  made  liable  to 
damages  of  an  incalculable  amount  Again,  the  only . 
ground  upon  which  the  authority  of  the  servant  is  tra- 
versable at  all  in  an  action  of  trespass,  is  no  more  than 
this ;  to  protect  the  person  or  property  of  a  party  from 
the  officious  and  wanton  interference  of  a  stranger, 
where  the  principal  might  have  been  willing  to  waive  i 
bis  rights.  It  is  obvious  that  the  full  benefit  of  this 
principle  is  secured  to  the  Plaintiffs  by  allowing  a 
traverse  of  the  authority  de  facto^  without  permitting 
them  to  impeach  it  by  a  legal  objection  to  its  validity, 
in  another  and  foreign  country.  And  we  think  there 
is  no  material  difference  between  the  third  and  the 
first  and  second  special  pleas  on  this  record.  For  as 
we  hold  that  the  authority  of  the  Queen  of  Portugal 
ftLbflujL justificatioi^jgit  jhe  seizure  "  as  prize,**  there  is 
as  little  doubt  but  that  she  might  direct  a  neutral  vessel 
to  be  seized  when  in  the  act  of  breaking  a  blockade  by 
her  established,  which  is  the  substance  of  the  first 
special  plea,  or  of  supplying  warlike  stores  to  her 
Sf  3 
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enemies,  which  is  the  substance  oF  the  second.  We 
therefore  give  judgment  on  the  first  three  special  plea% 
for  the  Defendants. 

As  the  determination  on  these  pleas  in  effect  decides 
the  main  question  in  the  cause  in  favour  of  the  De- 
fendants, it  becomes  unnecessary  to  consider  the  special 
pleas  wliich  are  fifthly  pleaded  by  each  Defendant,  and 
to  which  the  Plaintiffs  have  demurred,  except  so  far 
as  the  costs  of  those  pleas  may  be  concerned  in  the 
inquiry. 

By  the  fifth  plea,  the  Defendants  set  up  on  their 
part,  as  a  bar  to  the  Plaintiffs'  right  of  action,  certain 
facts  and  circumstances  from  which  it  appears  that  tb^ 
Plaintiffs  had  themselves  been  guilty  of  a  violation  of 
the  statute  59  G.  3.  v.  69.,  whereby  the  steam  vessel 
**  became  and  was  forfeited  to  His  Majesty."  Now  one 
of  the  objections  taken  to  this  plea  was,  that  the  De- 
fendants shew  no  authority  to  seize  the  vessel.  And  we 
are  of  opinion  that  the  plea  is  insufiicient  upon  this 
ground.  No  case  can  be  cited  in  which  a  justificatioa 
in  trespass  is  made  under  the  right  of  another  person, 
without  alleging  an  authority  from  the  principal,  under 
whose  right  the  act  complained  of  was  committed.  If 
the  Defendant  justifies  breaking  a  close,  on  the  ground 
that  it  is  the  freehold  of  another,  he  is  bound  to  state 
that  he  did  so  enter,  by  the  command  and  as  the  ser- 
vant of  the  owner  of  the  close :  Chambers  v.  Ddtialdr 
son.  {a)  So  where  a  man  justifies  seizing  a  heriot, 
where  the  property  is  in  the  lord  of  the  manor,  he 
shews  his  authority  from  the  lord.  For  in  tliese^  and 
similar  cases,  rum  constat  that  the  party  entided  would 
have  ever  insisted  on  his  right,  and  there  can  be  no 
reason,  if  he  thinks  proper  to  waive  it,  why  a  stranger 
should  justify  himself  in  standing  in  hb  place.     The 
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case  of  Wilkins  and  others  v.  Despard  {a)  has  been  cited 
as  an  authority  to  shew,  that  where  a  ship  has  been 
forfeited  by  breach  of  the  provisions  of  an  act  of  par- 
liament, the  owner  cannot  maintain  trespass  against  the 
party  seizing  it,  although  the  latter  do  not  proceed  to 
condemnation;  for  as  it  is  said  by  the  Court,  by  the 
forfeiture  the  property  is  devested  out  of  the  owner. 
But  the  plea  in  that  case  will  be  found  to  stand  clear 
of  the  objeection  urged  against  that  which  is  now  under 
consideration.  In  the  case  cited,  the  plea  alleges  that 
tlie  Defendant  "  seized  the  ships  as  forfeited  to  the  use 
of  His  Majesty  and  of  himself  the  Defendant"  The 
Defendant  therefore  was  not  a  stranger,  but  had  au« 
thority  to  seize  in  right  of  himself  as  to  part  of  the 
ship.  Here  the  forfeiture  is  given  to  His  Majesty  only ; 
and  the  plea  is  so  far  from  stating  that  the  t)efendant 
was  authorised  by  His  Majesty  to  seize^  that  it  does  not 
even  state  that  it  was  seized  for  the  use  of  the  King,  or 
even  as  forfeited.  Upon  this  ground  we  think  the 
judgment  of  the  Court  on  the  plea  fifthly  pleaded 
by  each  of  the  Defendants  must  be  against  the  De- 
fendants. 

Upon  the  whole,  the  general  judgment  of  the  Court 
is  for  the  Defendants. 

Judgment  for  Defendants. 

(a)  5T.J2.118. 
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RE6ULA  6ENERALES, 


REGULATIONS 


For  the  Examination  of  Persons  applying  to  be  admitted 
as  Attorneys  of  the  Court  of  Kin^s  Bench,  Common 
Pleas,  or  Exchequer,  pursuant  to  the  Bule  of  Court 
made  in  Hilary  Term,  (a) 


Whereas  by  a  Rule  of  the  Courts  of  King's  Bench, 
Common  Pleas,  and  Exchequer,  made  in  Hilary  term 
1836,  it  was  ordered  that  the  several  masters  and  pro- 
thonotaries  for  the  time  being  of  the  said  Courts  r&- 
spectiyely,  together  with  twelve  attorneys  or  solicitors, 
should  be  appointed  by  a  Rule  of  Court  in  Easter  term 
in  every  year,  to  be  examiners  for  one  year,  of  persons 
applying  to  be  admitted  attorneys  of  the  said  Courts, 
any  five  of  whom  (one  whereof  to  be  one  of  the  said 
masters  or  prothonotaries)  should  be  competent  to  con- 
duct the  examination ;  and  that  from  and  after  the  last 
day  of  the  present  Easier  term,  subject  to  such  appeal 
as  therein-after  mentioned,  no  person  should  be  ad- 
mitted to  be  sworn  an  attorney  of  any  of  the  said  Courts, 
except  on  production  of  a  certificate  signed  by  the  major 
part  of  such  examiners  actually  present  at,  and  con- 
ducting, his  examination,  testifying  his  fitness  and 
capacity  to  act  as  an  attorney ;  such  certificate  to  be  in 
force  only  to  the  end  of  the  term  next  following  the  date 
thereof,  unless  such  time  should  be  specially  extended 
by  the  order  of  a  Judge.  And  it  was  further  ordered 
that  the  examiners  so  to  be  appointed,  should  conduct 
the  said  examinations  under  regulations  to  be  first  sub- 

(a)  See  an^,  page  611. 
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mitted  to,  and  approved  by,  the  Jadges;  and  that,  until        1836. 

further  order,  such  examinations  should  be  held  in  the       

hall  or  building  of  the  Incorporated  Law  Society  of  the 
United  Kingdom,  in  Chancery  Lane^  on  such  days  (being 
within  the  last  ten  days  of  every  term),  as  the  said  ex- 
aminers, or  any  five  of  them,  should  appoint ;  and  that 
any  person  not  previously  admitted  of  any  of  the  three 
Courts,  and  desirous  of  being  admitted,  should  give  a 
term's  notice  of  his  intention  to  apply  for  examination, 
by  leaving  the  same  with  the  secretary  of  the  said  society 
at  their  said  hall. 

And  whereas,  by  a  rule  of  all  the  said  Courts  made 
in  this  present  Easter  term,  it  was  ordered  that  the 
several  masters  and  prothonotaries,  for  the  time  being, 
of  the  said  Courts  respectively,  together  with  Thomas 
Adlington^  Jonathan  Brundrett,  George  Frere,  James 
William  Freshfieldj  James  Hallj  Bryan  Holme^  William 
Ijme^  Edward  Rowland  Pickerings  Samuel  White  Sweety 
William  Tooke^  Richard  White,  and  Edward  Archer 
Wilde,  gentlemen,  attorneys,  should  be,  and  the  same 
were  thereby  appointed  examiners  for  one  year  then 
next  ensuing,  to  examine  all  such  persons  as  should 
desire  to  be  admitted  attorneys  of  all  or  either  of  the 
said  Courts,  from  and  after  the  last  day  of  that  term ; 
and  that  any  five  of  the  said  examiners  (one  of  them 
being  one  of  the  said  masters  or  prothonotaries),  should 
be  competent  to  conduct  the  said  examination  in  pur- 
suance of,  and  subject  to,  the  provisions  of  the  said  Rule 
in  Hilary  term  last. 

In  pursuance  of  the  said  Rules,  the  following  Regu- 
lations for  conducting  the  said  examinations  have  been 
submitted  to,  and  approved  by,  the  Judges  of  the  said 
Courts :  — 

L  That  every  person  applying  to  be  admitted  an 
attorney  of  any  of  the  said  Courts,  pursuant  to  the  said 


S0£  REGULJE  GENERALE8, 

1656.  Rales,  shall,  within  the  first  seven  days  of  the  teim  in 
— — *  which  he  is  desirous  of  being  admitted,  leave,  or  cause 
to  be  left,  with  the  secretary  of  the  said  Incorporated 
Law  Society,  his  articles  of  clerkship  duly  stamped,  and 
also  any  assignment  which  may  have  been  made  thereof, 
together  with  answers  to  the  several  questions  hereunto 
annexed,  signed  by  the  applicant,  and  also  by  the  at- 
torney or  attorneys  with  whom  he  shall  have  served  his 
clerkship. 

II.  That  in  case  the  applicant  shall  shew  sufficient 
cause  to  the  satisfaction  of  the  examiners,  why  the  first 
Regulation  cannot  be  fully  complied  with,  it  shall  be  in 
the  power  of  the  said  examiners,  upon  sufficient  proof 
being  given  of  the  same,  to  dispense  with  any  part  of  the 
first  Regulation  that  they  may  think  fit  and  reasonaUei  - 

III.  That  every  person  applying  for  admission,  .shall 
also,  if  required,  sign  and  leave,  or  cause  to  be  left,  with 
the  secretary  of  the  said  society,  answers  in  writing  to 
such  other  written  or  printed  questions  as  shall  be  pro- 
posed by  the  said  examiners  touching  his  said  service 
and  conduct,  and  shall  also,  if  required,  attend  the  said 
examiners  personally,  for  the  purpose  of  giving  furtlier 
explanations  touching  the  same ;  and  shall  also,  if  re- 
quired, procure  the  attorney  or  attorneys  with  whom  he 
shall  have  served  his  clerkship  as  aforesaid,  to  answer, 
either  personally  or  in  writing,  any  questions  touching 
such  service  or  conduct,  or  shall  make  proof  to  the 
satisfaction  of  the  said  examiners  of  his  inability  to  pro 
cure  the  same. 

IV.  That  every  person  so  applying,  shall  also  attend 
the  said  examiners  at  the  hall  of  the  said  society  at  such 
time  or  times  as  shall  be  appointed  for  that  porpose, 
pursuant  to  the  said  rule,  as  the  said  examiners  shall 
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appoint,  and  shall  answer  sach  questions  as  the  said 
examiners  shall  then  and  there  put  to  him,  by  written  or 
printed  papers  touching  his  fitness  and  capacity  to  act 
as  an  attorney. 

V.  That  upon  compliance  with  the  aforesaid  regu* 
lations,  and  if  the  major  part  of  the  said  examiners 
actually  present  at,  and  conducting,  the  said  examina- 
tion (one  of  them  being  one  of  the  said  masters  or 
protlionotaries)  shall  be  satisfied  as  to  the  fitness  and 
capacity  of  the  person  so  applying  to  act  as  an  attorney, 
the  said  examiners  so  present,  or  the  major  part  of 
themi  shall  certify  the  same,  under  their  hands 'in  the 
following  form,  ?iz. :  — 

,  In  pursuance  of  the  rules  made  in  Hilary  and  Easter 
terms  18S6,  of  the  Courts  of  King^s  Bench,  Common 
Pleas,  and  Exchequer,  we  being  the  major  part  of  the 
examiners,  actually  present  at,  and  conducting  the  ex* 
amination  of  A.  B.  of  &c.,  do  hereby  certify,  that  we 
have  examined  the  said  A.  B.  as  required  by  the  said 
rules,  and  we  do  testify,  that  the  said  A.  B.  is  fit  and 
capable  to  act  as  an  attorney  of  the  said  courts. 

Signed  by  all  the  Judges. 


KEQVLM  GENERALES, 


QUESTIONS  AS  TO  DUE  SERVICE, 
To  be  ansrwered  by  the  Clerk. 

I.  What  was  your  age  on  the  day  of  the  date  of  your 
articles  ? 

II.  Have  you  served  the  whole  term  oFyour  articles 
at  the  office  where  the  attorney  or  attorneys,  to  whom 
you  were  articled  or  assigned,  carried  on  his  or  their 
business  ?  and  if  not,  state  the  reason. 

III.  Have  you  at  any  time  during  the  term  of  your 
articles  been  absent  without  the  permission  of  the  at- 
torney or  attorneys  to  whom  you  were  articled  or 
assigned  ?  and  if  so,  state  the  length  and  occasions  of 
such  absence. 

IV.  Have  you  during  the  period  of  your  articles  been 
engaged  or  concerned  in  any  profession,  business,  or 
employment,  other  than  your  professional  employment 
as  clerk  to  the  attorney  or  attorneys  to  whom  you  were 
articled  or  assigned  ? 

V.  Have  you  since  the  expiration  of  your  articles 
been  engaged  or  concerned,  and  for  how  long  time,  in 
any  and  what  profession,  trade,  business,  or  employ- 
ment, other  than  the  profession  of  an  attorney  or 
solicitor? 
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1686. 

QUESTIONS  AS  TO  DUE  SERVICE, 

To  be  answered  by  the  Jttomey, 

I.  Has  A.  B.  served  the  whole  term  of  his  articles  at 
the  office  where  you  carry  on  your  business  ?  and  if  not, 
state  the  reason. 

IL  Has  the  said  A.  B.^  at  any  time  during  the  term 
of  his  articles,  been  absent  without  your  permission  ? 
and  if  so,  state  the  length  and  occasions  of  such  absence. 

III.  Has  the  said  A.  J3«,  during  the  period  of  his 
articles,  been  engaged  or  concerned  in  any  profession, 
business,  or  employment^  other  than  his  professional 
employment  as  your  articled  clerk  ? 

IV.  Has  the  said  A.  B.,  during  the  whole  term  of 
his  Clerkship,  with  the  exceptions  above  mentioned, 
been  faithfully  and  diligently  employed  in  your  pro- 
fessional business  of  an  attorney  or  solicitor  ? 

V.  Has  the  said  A.  £.,  since  the  expiration  of  his 
articles,  been  engaged  or  concerned,  and  for  how  long 
time,  in  any  and  what  profession,  trade,  business,  or 
employment  other  than  the  profession  of  an  attorney 
and  solicitor  ? 

And  I  do  hereby  certify,  that  the  said  A,  B.  hath 
duly  and  faithfully  served  under  his  articles  of  clerkship 
(or  assignment,  as  the  case  may  be)  bearing  date  &c.  for 
the  term  therein  expressed,  and  that  he  is  a  fit  and 
proper  person  to  be  admitted  an  attorney. 


REGULiE  GEKERALES. 


In  the  oommoD  lav  coarls^  at  the  Jadges'  Chambers, 
and  at  all  the  law  offices,  the  following  notice  was  posted 
up:  — 

Examination  of  Attorneys  under  the  Rules  op 
Hilary  and  Easter  Terms»  18S6. 

•  The  articles  of  clerkship,  and  answers  to  qnestions 
touching  the  due  service  and  good  conduct  of  persons 
applying  to  be  admitted  attorneys,  are  to  be  left  with 
the  Secretary  of  the  Incorporated  Law  Society,  at  the 
hall  in  Chancery  Lane^  within  the  first  seven  days  of 
term  (viz.  between  the  2Sd  and  SOth  of  May  in- 
clusive). 

The  first  examination  will  take  place  at  the  hall  of 
the  Incorporated  Law  Society,  on  Saturday^  the  4th  of 
June  J  and  commence  at  ten  o'clock  in  the  forenoon. 
The  applicants  are  required  to  attend  in  the  hall  at  half 
past  nine  on  the  day  of  examination. 

Application  for  further  information  may  be  made  to 
the  secretary. 

R.  Maugham. 
17th  May,  1836. 
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THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

If  the  Plaintiff  in  replevin  takes  hus- 
'  band  af^er  plaint^  and  before  the 
removal  of  it  by  re.  fa*  lo,f  the 
Defendant  may  plead  the  fact  in 
abatement,  though  he  himself  sued 
out  the  re.Ja.  lo*  Hollis  v.  Freer 
and  Others.  Page  719 

ACTION  ON  THE  CASE. 

1. 1 .  In  an  action  for  maliciously  pro- 
ceeding to  outlawry,  the  general 
issue,  not  guilty,  only  puts  in 
issue  the  existence  of  reasonable 
and  probable  cause,  and  not  the 
reversal  of  the  outlawry. 

2.  The  debtor's  going  abroad 
after  an  arrest  for  rent  is  reason* 
able  cause  for  the  creditor's  pro- 
ceeding to  outlawry,  notwithstand- 
ing the  creditor  may  know  that 
the  debtor  has  an  agent  in  Eng- 
land.   Drummond  v.  Pi^pm*    1 H 


V 


2.  In  an  action  for  charging  Plain- 
tiff with  a  felony,  malicioualy,  and 
without  reasonable  or  probable 
cause,  Held,  that  the  Judge  waa 
warranted  in  leaving  to  the  jury, 
instead  of  deciding  himself,  the 
existence  of  probable  caute,  upon 
the  following  state  of  facts :  — 

Plaintiff,  a  servant,  being  dis- 
charged from  service  on  a  Friday^ 
took  away  with  her  from  her 
master's  house  a  trunk  and  bag 
the.  property  of  her  master.  The 
master  wrote  to  her  the  next  day 
demanding  his  property,  and 
threatening  to  proceed  criminally 
on  the  Monday  following  if  it 
were  not  restored:  the  Plaintiff 
being  absent  from  home  when  the 
letter  was  delivered*  no  answer 
was  returned;  whereupon  the 
master,  the  same  day,  Saturday^ 
had  her  taken  into  custody,  but 
when  she  was  brought  before  the 
magistrates  on  Monday  declined 
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to  make  any  charge.    McDonald 
Y.Rooke.  Page  217 

ADMINISTRATION. 

A  metropolitan  administratioii  of 
goods  within  a  peculiar,  if  not 
valid,  is  at  least  voidable  only, 
and  not  void.  I^son*»  Execuirix 
qf  Gardiner  v«  Barroto  and  An- 
other. 486 

ADMINISTRATOR. 
See  Costs,  2. 

ADVERSE  POSSESSION. 
See  Ejectment. 

AFFIDAVrr. 
See  Practice,  4,  5.  7. 

AGREEMENT,  CONSTRUC 
TION  OF. 

See  Covenant,  2.    Frauds,  Sta- 
tute OF. 

1.  Plainti£P  agreed  with  Defendant  to 
convey  by  horse  and  cart  the 
mail  between  N.  and  B.  at  92.  a 
mile  per  annum,  and  to  pay  his 
proportion  of  the  expence  of  the 
cart,  &c. ;  money  received  for  the 
carriage  of  parcels  to  be  divided 
between  the  parties,  and  the  dam- 
age occasioned  by  loss  of  parcels, 
Ac.  to  be  borne  in  equal  portions : 
Held,  that  this  agreement  consti- 
tuted a  partnership,  and  not  a 
mere  measure  of  wages,  and  con- 
sequently that  Plaintiff  could  not 
sue  Defendant  for  the  9/.  per 
mile.    Green  v.  Beesley.  108 

2.  A  contract  to  sell  mess  pork  of 


Scott  and  Co.,  iield,  to  mean  i 
pork  manufactured  by  Scott  and 
Co.:  also,  ^ 

That  evidence  was  admissible 
to  shew  what  meaning  that  lan- 
guage bore  in  the  market.  Poid- 
etl  v.  Norton.  Page  668 

AMENDMENT. 
See  Writ  or  Right,  2.     Exbcu- 

TION,  1. 

V 

ANNUITY. 

See  Bankrupt,  1.    Limitations. 

Memorial  of  annuity  held  suffi- 
cient notwithstanding  the  omis- 
sion of  the  word  life  in  the  head 
**  Person  for  whose  life  the  annuity 
is  granted.'*  Flight  v.  Lord 
Lake.  72 

ARBITRATION. 

See  Costs,  3. 

1.  Defendant  pleaded  non  assumpsff^ 
to  an  action  for  the  board  and 
lodging  of  his  wife :  an  arbitrator,  > 
to  whom  the  cause  was  referred, 
admitted  evidence  of  the  wife's 
adultery,  and  decided  against  the 
Plaintiff.  The  Court  refused  to 
set  aside  the  award.  Si/mes  v. 
Goodfelloto.  532 

2.  A  judge  at  chambers  having, 
under  S  &W.^.  c.  42.  *.  39.,  re- 
voked a  submission  to  arbitration 
on  an  ex  parte  statement,  the 
Court  rescinded  the  order  of  re- 
vocation.   Clarke  v.  Stocien.    651 

ARREST  OF  JUDGMENT. 
Sfe  Practice,  11. 


ATTORNEY. 


BANKRUPTCY. 
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ASSIGNEE  OF  REVERSION. 
See  Covenant,  S. 

ASSIGNMENT. 
See  EvinsNCE,  8.    Bankrupt,  2. 

ASSUMPSIT. 
See  Consideration. 

Assumpsit  for  money  lent :  pleas, 
noil  assumpsit^  and  a  bottomry 
bond,  accepted  in  satisfaction  of 
the  debt.  Both  issues  having  been 
found  for  the  Plaintiff,  the  Court 
refused  a  new  trial,  which  was 
asked  for  on  the  ground  that  a 
bond  having  been  given,  the  im- 
plied promise  to  pay  did  not  arise. 
H^estou  V.  Foster.  Page  693 

ATTORNEY. 
See  Plbadino,  S.    Rbgulje  Gene* 

RALES,  800. 

The  Court  will  not  compel  an  attor- 
ney to  refund  to  his  client  costs 
unnecessarily  incurred,  unless 
he  has  been  guilty  of  gross  negli- 
gence.   Meggs  V.  Binns.         625 

AVERAGE. 
Sfff  Insurance,  I. 


BAIL. 
See  Practice,  8. 

BAILIFF. 
See  Distress. 


VOL*  II* 


BANKRUPTCY. 
See  Set-off,  1.    Lien,  1 . 

1.  The  instalments  of  an  annuity 
for  the  payment  of  which  a  bank- 
rupt is  surety  only,  and  which  he 
covenants  to  pay  in  case  of  the 
default  of  the  grantor,  are  not, 
where  they  become  due  afler  his 
bankruptcy,  provable  under  a  fiat 
against  the  surety.  Thompson  v. 
Thompson.  Page  168 

2.  A  deed  by  which  jP.,  one  of  two 
traders  in  partnership,  conveyed 
his  separate  estate  to  trustees,  for 
the  joint  creditors  of  both,  the 
joint  creditors  agreeing  that  the 
traders  should  continue  in  pos- 
session of  their  stock,  and  carry 
on  their  business  with  a  view  to 
retrieve  themselves,  and  that  upon 
their  paying  4«.  Qd,  in  the  pound 
by  certain  instalments, they  should 
receive  a  general  release. 

Held,  not  an  act  of  bankruptcy: 
Held  also,  that  it  was  properly 
lefl  to  the  jury  to  say,  whether 
the  deed  was  executed  bondjlde 
to  enable  the  traders  to  retrieve 
themselves,  or  was  executed  by 
F.  with  intent  to  defraud  his  se- 
parate creditors.  Abbott  and 
AnatheVf  Assignees  of  Flude,  a 
Bankrupt  V.  Burbage  and  Others* 

S.  In  an  action  by  assignees  of  a 
bankrupt  to  recover  money  paid 
by  way  of  fraudulent  preference, 
and  in  contemplation  of  bank- 
ruptcy, it  must  be  shewn  that  the 
party  paying  contemplated  an 
So 
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actual  bankruptcy ;  it  is  not  suf-  | 
ficient  to  shew  that  he  knew 
himself  to  be  in  a  state  of  insol- 
vency. Atkinson  and  Another^ 
AMtgnees  of  Potter,  a  Bankrupt 
V.  BrindaU.  Page  225 

4.  A  commission  of  bankrupt  having 
issued  against  Plaintiff,  which 
was  invalid  for  want  of  a  suffi- 
cient petitioning  creditor's  debt, 
Plaintiff  applied  to  a  commis- 
sioner to  appoint  an  official  as- 
signee, to  investigate  the  suffi- 
ciency of  the  debt  and  take  care 
of  the  property :  Defendant  hav- 
ing been  appointed  accordingly, 
without  notice  that  the  commis- 
sion was  disputed,  Held,  that  the 
application  made  by  the  Plaintiff 
did  not  preclude  him  from  suing 
the  Defendant  for  money  received 
under  the  commission.  Munh  v. 
Clark.  299 

5.  Defendant  held  a  certain  deed  of 
lease  on  which  he  had  a  lien  for 
SOOf.  as  attorney  of  S.  ••  a  com- 
mission of  bankrupt  was  issued 
aginst  S.  in  December  1829 ;  De- 
fendant acted  as  attorney  under 
that  commission ;  and  in  1831, 
after  notice  of  a  petition  to  super- 
sede it,  he  joined  with  the  as- 
signee under  the  commission  in  a 
sale  of  the  lease,  and  out  of  the 
proceeds  was  paid  the  300/.  due 
to  him  from  S. 

The  commission  of  bankrupt 
having  been  superseded  in  1832 
for  want  of  a  sufficient  petitioning 
creditor's  debt,  and  a  new  com- 
mission having  issued,  Held,  that 
Defendant  was  liable  to  refund 


the  S00{«  in  action  for  raoneydiad 
and  received  to  the  use  of  the.  as- 
signee under  the  second  coi6- 
mission,  and  ako  money  received 
in  1831  for  rent,  &c.  accming 
to  iS.  Clark  and  Another^  ^As- 
signees of  Scrivener,  a  JBamhupi 
V.  GUbert.  P^  545 

BILL  OF  EXCHANGE. 

Held,  no  objection  io  the  validity 
of  a  bill  of  exchange,  that  the 
acceptance  and  indorsement  were 
written  before  the  bill,  waa  if^mvm^ 
notwithstanding  the  indorsement 
was  made  by  a  stranger  ta  -Ae 
acceptor: 

Held  also,  that  the  drawer  hav- 
ing subscribed  himself  as  Thomas 
Wilson,  when  his  name  was  Tho- 
mas  fVHson  Richardson,  wa^not 
to  be  esteemed  to  have,  com- 
mitted a  forgery,  unless  it  were 
proved  that  the  omission  of  his 
surname  was  for  purposes  of  fraud* 
Schultz  V.  Astley.  544 

BOND. 

1.  The  sale  of  a  tax  collector's  lands 
and  goods  is  not  a  condition  'pre- 
cedent to  putting  in  suit  a  bond 
given  by  a  surety  under  43  G.  3« 
c.  99.  for  the  due  performance  of 
the  collector's  duties. 

At  all  events,  not  unless  the 
obligee  have  notice  where  to  find 
the  collector's  property. 

2.  Payment  to  the  SGCOont  of  a 
given  year,  of  sums  collected  for 
a  different  year,  is  no  diadiarge 


CARRIER. 

-^  cf  the  demand  against  the  col- 
lector in  respect  of  those  sums. 
d;  It  is  no  objection  that  the  surety*s 
bond  119  conditioned  for  pajmvent 
by  the  collector  to4he  receiver- 
genera],  and  to  the  commissi- 
oners: or  that  it  is  conditioned 
for  payment  at  the  times  by  the 
act  appointed.  Gwynne  v.  Bur- 
neU  and  Others.  Page  7 

BOTTOMRY  BOND. 
See  Assumpsit. 

BRISTOL  DOCK  ACT. 

Under  the  48  G.  S.  e.  xii.  (the  Bristol 
Dock  Act)  Ireland,  is  in  parts 
beyond  the  seas,  with  respect  to 
the  duties  imposed  by  that  act  on 
goods  imported.  Battersby,  Trea- 
surer of  the  Bristol  Dock  Com- 
pany V.  Kirk.  584 


CARRIER. 
1.  In  an  action  against  carriers, 
upon  an  issue  that  the  Plain- 
tiff's goods  were  stolen  by  the 
Defendants'  porter,  the  Plaintiff 
proved  only  circumstances  of  sus- 
picion, which  probably  would  not. 
have  insured  conviction  on  an  in- 
dictment for  a  felony  ;  but  the 
Defendants  having  omitted  to  call 
the  porter  as  a  witness,  and  the 
jury  having  found  for  the  Plain- 
tiff, the  Court  refused  to  grant  a 
new  trial*  Boyce  v.  Chapman  and 
Another.  222 


CHARTER  PARtY.      811 

CERTIFICATE. 
See  Dbed,  1. 

CHARTER  PARTY. 
Defendants  chartered  Plaintiff's  ship 
from  London  to  Buenos  Ayres,  there 
to  deliver  her  cargo,  reload,  and 
proceed  to  a  port  between  Gibraltar 
and  Antxinerp :  freight  for  voyage 
out  and  home  1300/.,  if  delivered 
at  Gibraltar,  in  Spain,  London,  or 
Liverpool:    200/.   to   be  paid  in 
London,  on  the  vessel's  departure; 
the  remainder  on  final  delivery  of 
the  homeward  cargo.    The  ship 
proceeded  to  Buenos  Ayres,  de- 
livered her  cargo  there,  and  sailed 
again  with  a  cargo  of  bides,  which 
Defendants  consigned  to  Gibral- 
tar.   At  Fayal  the  ship  and  about 
one  third  of  the  hides  were  lost. 
The  Vice-Consul  o^  fayal,  acting 
on  behalf  of  Defendants,  at.  the 
request  of  the  captain  of  the  ship, 
transmitted  the  residue   of   the 
hides,  by  another  vessel,  to  De- 
fendants' consignees  at  Gibraltar, 
where  they  were  accepted,  and 
the  freight  from  Faynl  to  Gibral- 
tar paid   by  Defendants:    Held, 
that  Plaintiff  was  not  entitled  to 
the  1300/.  freight ;  that  he   was 
not  entitled  pro  ratd  itineris  for 
freight  to  Buenos  Ayres,  or  from 
Fayal  to  Gibraltar,hMi  that  he  was 
entitled  to  freight  pro  ratd  from 
Buenos  Ayres  to  Fayal,    Mitchell 
y.Darthez  and  Another.  Page  555 

CHURCHWARDEN. 

See  Slander,  1. 

So  2 
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COSTS. 


COVENANT. 


COMMISSIONERS  OF  WOODS 

AND  FORESTS. 

See  Deed,  I, 

CONDITION  PRECEDENT. 
See  Bond. 

CONSIDERATION^ 
In  consideration  that  PlaintifF  had 
published  a  libel  at  Defendant's 
request,  and  had  at  the  like  re- 
quest consented  to  defend  an  ac* 
tion  brought  against  Plaintiff  for 
such  publication.  Defendant  pro- 
mised to  indemnify  Plaintiff  from 
Che  costs  of  the  action; 

Held,    that  the    promise    was 
void.  ShackeU  v.  Rosier.  Page  634 

COPYHOLD. 
See  Dbvisx, 

COSTS. 

1.  Where  the  Defendant  was  ar- 
rested for  20/.  2«.»  and  the  Plaintiff 
failed  to  establish  at  the  trial  a 
reasonable  ground  for  proceeding 

J  for  more  than  19/.  17f.>  the  Court 
refused  to  tax  the  Defendant  his 
costs  under  43  G.  3.  c.  46.f  the 
Plaintiff  being  taken  by  surprise 
on  the  objection  to  the  Ss*  de- 
ducted fron  his  claim.  Maniell 
V.  SotiihalL  74 

2.  The  Court  refused  to  exonerate 
an  administrator  Plaintiff  from  the 
payment  of  costs,  where  the  De- 
fendant in  an  action  on  a  bond 
and  for  goods  sold,  obtained  a 
verdict  by  shewing  his  discharge 
under  the  Insolvent  Debtors'  Act. 
Engler^  Administrator  of  Stuliz  v. 
TTwisden. 


3.  Where,  upon  reference  of  a  cause 
to  arbitration,  the  costs  of  the 
suit  and  of  the  reference  and 
award  were  to  abide  the  eyeot  of 
the  award,  and  the  arbitrator  di- 
rected that  Defendant  should  deli- 
ver certain  goods  to  Plaintiff,  and 
Plaintiff  pay  a  certain  sum  to  De- 
fendant, upon  which  payment  pro- 
ceedings in  the  suit  should  cease, 
and  each  give  the  other  a  general 
release.  Held,  that  the  award  was 
sufficiently  final ;  and  that  the  event 
was,  that  each  party  sliouki  pay 
his  own  costs.  Yates  v.  Kn^hL 
PageW7 

4.  In  ordinary  cases  this  Court  does 
not  allow  the  sheriff  his  costs  of 
applying  for  a  rule  under  the  In- 
terpleader Act.  West  V.  RotkeT' 
ham.  527 

5.  In  an  action  for  a  vexatious  and 
excessive  distress,  the  Plaintiff 
having  received  the  taxed  costs 
of  his  replevin  on  the  distress,  w«s 
held  not  entitled  to  recover,  as 
damages,  the  extra  costs  occa- 
sioned to  him  by  the  replevin. 
Grace  v.  Morgan »  ^34 

COVENANT. 
See  Nonsuit.    Limitations,  2. 

1.  Defendant,  a  lessee,  covenanted 
that  Plaintiff,  paying  rent,  Ac% 
should  have  quiet  enjoyment  of 
a  term  upon  an  under-lease  to 
commence  in  1836:  Defendant 
having  afterwards  forfeited  his  own 
terra  by  non-payment  of  rent  to 
the  superior  landlord,  Plaintiff 
could  not  come  into  possession  of 


COVENANT. 


DEED. 


843 


the  term  to  commence  in  18S6 : 
Held,  that  PlaiatifP  could  not  sue 
on  the  covenant  for  quiet  enjoy* 
roent;  at  all  events  not  before 
1836,  Ireland  v,  Dircham^  Gent,, 
one,  4*^  Page  90 

2«  An  agreement  that  Plaintiff  should 
be  paid  S60/.  on  the  31st  of  De- 
cember 1834,  for  313/,  lent  by  him 
on  the  26th  of  April  1834,  if  four 
persons  named  should  be  alive  on 
the  31st  of  December,  and  that 
PJaimiff  should  have  the  use  of 
4wa  boxes  at  the  V,  theatre,  in 
^    th&  intermediate    time,     gratui- 
'  :  tously,  but  if  either  of  the  four 
> ,,  persons  should  die,  Plaintiff  should 
pay  a  reasonable  sum  for  the  use 
of  the  boxes.  Held,  not  an  agree- 
ment running  with  the  land,  and 
therefore  not  binding,  as  to  the 
use  of  the  boxes,  on  an  assignee 
•   ^of  the  theatre.   Flight  v  Glossopp. 

125 
d«  In  1762,  a  lessor  having  only  an 
equitable  estate  in  a  certain  field, 
demised  a  portion  of  the  field  to  a 
lessee  for  ninety-nine  years.  In 
1773,  the  lessor  having  acquired 
the  legal  estate  in  the  field,  de- 
mised the  residue  of  the  field  to 
the  lessee  for  the  same  term,  by 
an  indenture  which  recited  the 
former  lease,  stipulated  for  its 
continuing  in  force,  but  provided 
that  no  more  rent  should  be  paid 
for  the  entire  field  than  was  paid 
for  the  first  portion,  and  that  the 
rent  to  be  paid  for  the  entire  field 
was  meant  to  be  the  same  as  that 
reserved  for  the  first  portion : 
Held,  that  the  assignee  of  the 


reversion  could  not  sue  the  as- 
signee of  the  lessee  upon  the 
covenants  in  the  lease  of  1762. 
Whitton  V.  Peacock  and  Another. 
Page  411 

CUSTOM. 

iSff  PLSADINO,   4.      AOBXBMXKT, 
CONSTRUCTIOK  OF,  2* 


DAMAGES. 
See  Way,  1.     Trover,  8.    Evi- 

DENCB,  2. 

DEED. 

Held,  that  the  conveyance  of  a  ma- 
nor by  the  commissioners  of  woods 
and  forests  on  the  part  of  the 
Crown,  did  not  entitle  the  pur- 
chaser to  maintain  ejectment 
against  the  possessor  of  land  in- 
closed from  the  waste  of  tHe 
manor,  more  than  twenty  years 
before  the  conveyance,  without 
leave  of  the  Crown.  Doe  dem. 
Watt  V.  Morris.  189 

DE  INJURIA. 
See  Pleading,  4.  7. 

DEMAND. 
See  Trover,  4. 

DEMISE. 
See  Landlord  and  Tenant,  2. 

DEVASTAVIT. 
See  Executor,  1. 

So  8 
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DEVISE. 

1..  Devise  to  tefttator's  children  and 
-their  lawful  ifl6ue»  in  tail  general, 
with  benefit  of  survivorship  among 
the  issue,  as  tenants  in  cooimon: 
Held,  that  the  children  took  es- 
tates for  life,  and  the  grand- 
children contingent  remainders  in 
tail  general;  it  appearing  from  the 
whole  will  that  the  testator  had 
used  the  word  issue  of  children, 
as  synonymous  with  sons  or 
daughters  of  children.  Cursham 
and  Others  v.  Netoland  and  Others. 
Page  58 

2*  Devise  to  N.f  i/.,  and  H^  and 
the  survivors  and  survivor  and 
.heirs  of  survivor,  upon  trust  to 
the  use  of  testator's  nephews  and 
£lheir  assigns,  during  their  lives 
Und  the  life  of  the  longest  liver ; 
and  after  determination  of  those 
:e5tales  by  forfeiture  or  otherwise, 
iUpon  trust  to  preserve  uses;  but 
(to  suffer  the  nephews  to  take  the 
rents  for  their  own  use ;  and  afler 
the  decease  of  the  nephews  to  the 
me  of  their  children ;  and  if  only 
one  child,  to  such  child  and  his 
his  heirs ;  1)Ut  if  there  should  be 
no  child,  or  if  there  being  chil- 
dren, such  children  should  die  in 
the  lifetime  of  the  nephews  with- 
out issue,  then  to  N.f  //.,  and  H., 
and  their  heirs,  upon  the  like 
trusts  as  directed  with  respect  to 
testator's  residuary  estate :  Held, 
that  N.i  //.,  and  H.  took  an  es- 
tate in  fee.  Cursham  and  Others 
V.  Newland  and  Others.  64 


3.  Devise  of  leAseholdt  to  tMtstoKs 
daughter  for  life;  renaioder  to 
her  two  sons  for  life;  and  in  case 
she  should  not  have  a  son  or  sou 
to  attain  the  age  of  twentj-one, 
and  of  such  sons  dying  withoat 
lawful  issue,  then  to  her  dangli- 
ters,  their  executots,  administra- 
tors, and  assigns;  and  if  such 
daughters  should  die  without 
issue,  remainder  over :  all  the  re-  - 
sidue  of  testator's  estate,  to  his 
daughter : 

Held,  that  the  testator's  daugh- 
ter took  an  estate  for  life  id  tiie 
leaseholds,  with  remainder  tober 
two  sons  for  life,  with  the  ultimalB 
remainder,  on  certain  cootiiigen- 
cies,  to  herself.  Bradskator.  SkU- 
beck.  Administrator  of  M.SkUbeekp 
deceased.  Page  182 

4.  Devise  of  **  all  my  freehold  and 
leasehold ;  and  all  my  money,  se- 
curities, stock,  goods,  chattels, 
and  all  other  my  property  what- 
soever and  wheresoever;  to  bold 
the  same  unto  and  for  the  use  of 
the  devisee,  her  heirs,  executors, 
administrators,  and  assigns:*'  Held, 
to  pass  testator's  copyhold  pro- 
perty. Edwards  v.  Barnes  and 
Anothet\  252 

5.  Lands  were  devised  to  T.  P.  for 
life,  with  power  to  make  an  ap- 
pointment In  fee  to  such  peracm 
of  tlie  name  of  Pearce^  as  T.  P. 
should  adopt ;  also  to  grant  leases 
for  seven  years ;  in  default  of  ap- 
pointment, remainder  in  fee  to  the 
next  and  nearest  of  kin  of  testator 
at  the  time  of  his  death.  At  that 
.thnr  r*Pn  a  fi<»t  eoiisiA.«f  lbs 


DEVISE. 


DISTRESS. 
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testator,  was  also  his  nearest  of 
kin,  and  fae  made  no  appointment 
iinder  the  will.  The  testator  had 
lother  first  cousins,  but  they  were 
the  children  of  younger  brothers 
ef  T.  P.'s  father:  Held,  that  the 
ultimate  limitation  in  fee  vested 
in  T*  P^  Pearce  v.  Vincent  and 
OlherSf  and  Wilcox  and  Others  v. 
Vincent  and  Others         Page  328 

6.  Testator  devised  lands  to  his  wife 
and  certain  trustees,  in  fee,  in 

•  trust  for  his  wife  for  life,  and  after 
her  decease  for  the  use  of  his 
^^ee  children  for  their  lives,  in 
lequal  shares,  and  to  the  issue  of 
Skim  respective  bodies  for  their 
raspective  life  only,  in  equal 
•bares,  for  ever;  and  in  case  of 
the  death  of  either  of  the  three 
>vithout  issue,  then  upon  trust  for 
the  survivors  or  survivor  in  equal 
ahares,  for  life  only,  or  to  their 
respective  lawful  issues  in  equal 
shares  for  life  only;  and  in  case 
there  should  be  only  one  child 
then  living,  in  trust  for  such  only 
child  for  life  only,  and  the  issue 
of  such  only  child  for  life,  in 
equal  shares ;  and  if  but  one  issue 
of  such  child,  to  such  issue  for 
life  only,  and  the  heir  of  his  or 
her  body,  for  ever :  in  case  there 
should  be  no  issue  of  such  child, 
remainder  over.  Either  child  who 
should  marry  ivas  to  have  a  power 
to  make  a  settlement  of  his  share 
for  the  lives  of  the  parties,  and 
the  lives  of  their  issue,  with  re- 
mainder over  in  tail.  By  a  codicil 
reciting  the.  above  devise^  the 
occitaior,  4dier  the  decease  of  his 


wife,  devised  the  same  land  to  the 
trustees,  in  fee,  in  trust  for  his 
three  children  as  tenants  in  com- 
mon for  the  term  of  ninety-nine 
years  from  his  decease,  if  they  or 
either  of  them  should  so  long  live; 
and  after  the  determination  of 
that  term,  and  subject  thereto,  to 
the  trustees,  in  fee,  to  preserve 
contingent  remainders:  and  the 
uses  expressed  in  the  will,  as  far 
as  the  law  would  permit,  were  to 
be  carried  into  perfect  execution: 
Held,  that,  under  the  will  and 
codicil,  the  three  children  of  the 
testator  took  in  the  lands  devised 
estates  for  the  term  of  ninety-nine 
years,  if  they  should  respectively 
so  long  live,  as  tenants  in  com- 
mon, with  remainder  to  the  trus- 
tees in  the  codicil  named,  and 
their  heirs,  during  the  respective 
lives  of  the  said  three  children,  in 
trust  to  preserve  contingent  re- 
mainders, with  remainder  to  the 
said  three  children  as  tenants  in 
common  in  tail  general,  with  cross 
remainders  between  them  in  tail 
general.  Brooke  and  Others  v. 
Turner  and  Others.        Page  422 

DISCLAIMER. 
See  Estate,  L 

DISTRESS. 

Bailifi  employed  to  distrain  for  rent 

arrear  need  not  be  sworn  bail  i A 

under  13  Ed.  I.  c.  7*    Begbie  v. 

Hayne.  12i 
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ERROR. 


EVIDENCE. 


EJECTMENT. 

Ejectment.  (?.,  under  whom  De- 
fendant claimed^  was  let  into  pos- 
session twenty-two  years  before 
action  brought,  by  virtue  of  a  con- 
tract with  P.  for  the  purchase  of 
an  allotment  accruing  to  P.  under 
an  inclosure  act,  which  provided 
that  a  purchaser  let  into  pos- 
session of  an  allotment,  should 
have  the  same  rights  as  the  ven- 
dor. G.  paid  interest  on  a  por- 
tion of  the  purchase-money  for 
some  years,  but  never  completed 
the  purchase:  Held,  that  even 
after  a  lapse  of  twenty  years,  his 
possession  was  not  adverse  to  P.'s 
title. 

Held  also,  that  it  did  not  lie 
in  the  mouth  of  G.*  or  any  claim- 
ing under  him,  to  raise  as  an  ob- 
jection to  P.'s  title,  that  the  com- 
missioners of  inclosure  had  made 
DO  formal  award.  Doe  dem*  Mil' 
burn  V.  Edgar^  Page  498 

ENROLMENT. 

See  Annuity. 

ERROR. 

In  debt  for  goods  sold,  plea  nil  debet 
except  as  to  1/.  \2s,  5dny  and  as  to 
that  a  tender;  the  jury  in  the 
county  coOrt  having  found  that  the 
Defendant  did  not  owe  any  thing 
except  as.  to  the  1/.  12s.  5^.,  and 
as  to  that,  certain  facts  upon 
which  they  prayed  the  judgment 
of  the  Court,  which  was  given  for 

.    the  Defendant  in  the  court  helow, 


and  reversed  on  error :  Held,,  that 
upon  Plaintiff  releasing  daoaagesy 
the  court  of  error  ra^ght  enter 
judgment  for  the  Plaintif  for 
1/.  12$.  5d.,  with  the  co^ts  of  the 
proceeding  in  the  court  below. 
Finch  V.  Brook.  Page  S24 

ESTATE. 
A  devisee  in  fee  may,  by  deed,  dis- 
claim the  estate  devised,  and  after 
such  disclaimer  has  no  intereat  in 
the  estate.    BegbU  v.  Crook*    70 

EVIDENCE* 

See  Libel,  1.  Limitations,  sta- 
tute OF,  1.  Messuage.  Faxsb 
Imprisonment.        Agreement, 

construction  OF,  2.   BANKRtJPT- 

CY,  3.    Executor,  2.    Way,  2. 
Pleading,  1. 

1.  Search  for  attesting  witness^  what 
sufficient,  to  let  in  proof  of  his 
handwriting.  Miller ^  Demandant; 
Miller^  Tenant.  76 

2.  Payments  to  Plaintiff,  although 
not  pleaded  by  Defendant*  nay 
be  received  in  evidence  in  re- 
duction of  damages.  Shhrleg  v. 
Jacobs.  88 

3.  Upon  a  question  whether  a  piett 
of  waste  land  between  a  highway 
and  inclosures  belonged  to  Plain- 
tiff, the  owner  of  the  adjoining  in- 
closure, or  to  the  lord  of  the 
manor.  Held,  that  the  lord  might 
give  evidence  of  grants  by  him 
of  the  waste  between  the  road  and 
the  inclosures  of  other  persons  at 
a  distance  from  the  spot  claimed 
by  the.  Plaintiff,  {irocided  anch 


EVIDENCE. 
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evidence  were  confined  to  the 
road  which  passed  by  the  spot 
claimed  by  the  Plaint)fF.  Doe 
Hern.  Barrett  v.  Kemp.    Page  102 

4.  Plaintiffs  sued  upon  an  account 
rendered  by  the  Defendants:  Held, 
that  the  Plaintiffs  might  impeach 
an  item  in  the  account  by  which 
the  Defendants  sought  to  retain 
money  under  an  illegal  contract, 
notwithstanding  that  account  was 
the  only  evidence  in  support  of  the 
action.  Rose  and  Another,  Assig- 
nees of  //. «/.  Savory,  an  Insolvent, 
V.  it/.  Savory  ami  Another.      145 

5.  Averment  that  Plaintiff^  had  been 
~ .  appointed  and  was  assistant  over- 
seer, that  he  had  passed  certain 
-accounts  of  him  as  such  assistant 

-  overseer,  aiul  had  verified  them 
on  oath, 

Held,  sufficiently  proved  by 
evidence  that  he  had  acted  as 
assistant  overseer  under  a  warrant 
of  appointment  signed  by  magis- 
'  trates ;  that  l:e  had  kept  the  ac- 
counts of  the  parish  in  a  book 
headed  •«  Overseers*  Accounts ;" 
and  that  he  had  verified  those 
accounts  on  oath.  Cannell  v. 
Curtis.  228 

6*  Plaintiff,  who  had  delivered  to 
Nixon,  as  Nokes's  attorney,  a  bill 
in  which  he  made  Nokes  his  debtor, 
afterwards  obtained  the  bill  sur- 
reptitiously from  Nixon,  and,  de- 
livering a  new  bill  for  the  same 
charges,  in  which  he  made  Nixon 
his  debtor,  sued  Nixon  for  the 
amount. 

The  Court  stayed  proceedings 
-  till    Plaintiff  should    deliver   to 


Nixon  a  copy  of  the  paper  sur- 
reptitiously obtained  from  him : 
the  copy  to  be  evidence  in  the 
cause.  Edginton  v.  Nixon  and 
Another.  Page  316 

?•  A  canal  act  provided,  that  '*  pro- 
prietors, land  owners,  and  others 
interested  in  the  said  navigation," 
should  have  a  right  to  inspect  the 
books  of  the  company : 

Held,  that  a  creditor  by  bond 
was  a  person  interested  in  the 
navigation,  within  the  spirit  of  the 
above  enactment.  Pontet  v.  Bas^ 
singtoke  Canal  Company.         S70 

8.  1.  In  ejectment  by  an  assignee 
under  the  compulsory  clause  of  the 
Lords*  Act,  it  is  sufficient  for  the 
Plaintiff  to  produce  the  assignment 
by  the  prisoner,  without  proving 
the  previous  notices ;  at  all  events, 
it  is  sufficient  if  the  rule  for  the 
prisoner's  discharge  be  also  pro- 
duced. 

2.  The  assignment  is  not  ren- 
dered invalid  by  an  inaccuracy  in 
the  declaration  of  trust. 

S.  And  the  general  words  will 
pass  land  of  the  prisoner,  not  par- 
ticularly described  in  his  schedule. 
Doe  dem.  Milbum  v.  Edgar.    S91 

9.  In  assumpsit  for  use  and  occupa- 
tion. Held,  that  under  the  issue  of 
non  assumpsit,  the  Defendant  might 
give  in  evidence  that  the  Plaintiff 
had  mortgaged  the  premises  be- 
fore the  Defendant  came  into  oc- 
cupation, and  that  the  mortgagee 
had  given  notice  to  the  Defendant 
not  to  pay  to  the  Plaintiff  any  rent 
becoming  due  after  such  notice. 
Obedience    to  the    mortgagee's 


8» 


EXECUTOR. 


FRAUDS,  STATUTE  OF. 


notic*  at  to  rent  due  before  the 
notice  must  be  specmlly  pleaded. 
WaffdHove  r.  Barneii.  Pbge  S65 
10.  Trespass.  Plea,  way  used  for 
forty  years,  by  the  occupiers  of 
the  Defendant's  farm,  as  of  right, 
and  without  interruption. 

Replication,  traversing  the  user 
as  of  right :  Held,  that  under  this 
issue  Plaintiff  might  give  in  evi- 
dence that  the  way  had  been  used 
by  leave  and  license  only.  Beat* 
leg  ▼.  Clarke.  705 

EXECUTION. 

Where  Plaintiff's  attorney,  afler  he 
had  ceased  to  act  for  Plaintiff,  en- 
tered into  the  service  of  Defend- 
ant and  caused  the  under-sheriff, 
to  return  on  a^.^o.  a  sum  as  levied 
for  Plaintiff  greater  than  had  come 
to  the  Plaintiff's  hands,  the  Court 
directed  the  return  to  be  amended 
according  to  the  fact.  Green  v. 
Olasibrook»  14S 

EXECUTOR. 

1.  In  debt  upon  a  judgment  by  de- 
fanlt  against  IXefendant  as  execu- 
tor, the  production  of  the  judgment 
and  of  a  testatum  Ji,Ja,  upon  which 
the  sheriff  had  returned  nulla  bona 
ieetatoriSf  and  a  levy  of  costs  de 
*  hamis  propriisf  Held,  unanswered, 
sufltelent  evidence  of  a  devaitavit. 
Leonard  v.  C.  Simpson^  Executor 
^S.  Simpton.  176 

8.  Deioodant,  as  executrix,  pleaded, 
na  assets  (without  any  averment 
oi  plenk  adminutravUJ;  Plaintiff 
npliedi  assets  in  band ; 


Held,  that  upon  this  issue  Di^ 
fendant  might  shew  assets  ^fr» 
hausted  by  pajment ;  and  the  jurf 
having  found  such  to  be  the  fiicf^ 
the  Court  refused  to  grant  a  new 
trial,  or  to  enter  judgment  iioii 
obstante  veredicto.  Reeves  and 
Another  v.  IVard,  executrix  ^2X 
IVard.  Page  235 


FALSE  IMPRISONMENT. 

Evidence  that  a  bailiff's  assistant  ap- 
prehended  a  party  on  a  false  pre- 
tence, and  that  the  bailiff,  being 
at  hand,  took  advantage  of  that 
apprehension  to  arrest  him  on  a 
writ  of  ca.  sa> :  Held,  sufBcient  to 
establish  an  issue,  that  the  bailiff 
illegally  seized  and  imprisoned  the 
party.  Humphery  and  Anotker  v. 
MitckelL  619 

FINE. 
See  Practics,  5. 

FLEET  PRISON. 
Under  the  rule  of  Hil.  8  G.  2.,  the 
warden  of  the  Fleet  is  authorised 
to  confine  in  the  strong  room  of 
the  prison,  a  prisoner  for  debt 
who  has  been  charged  with  a 
felony.    Ex  parte  Angle.         SIS 

FOREIGN  ENLISTMENT  BILL. 
See  Trespass.    * 

FRAUDS,  STATUTE  OF. 
The  Defendant  purchased  certain 
leasehold  premises  at  an  auctiout 
and  signed  »  aamocanduni  of  tha 


INSURANCE. 


INTEREST. 


S» 


purchase  od  the  back  of  a  paper 
Qootaimng  die  particulars  of  the 
premisess  the  Dame  of  the  owner, 
lOnd  the  couditions  of  sale:  Held, 
that  the  Defendant  was  bound  by 
bis  contract*  notwithstanding  it 
was  not  signed  by  the  tender. 
l/njfthoarp  v.  BryanL     Page  7S5 

FREIGHT. 
See  Chabtjeafarty 


2. 


INCLOSURE  ACT. 
See  £j£CTMXKT. 

INSOLVENT  DEBTOR. 
See  EviDKNCBy  8. 

INSURANCE. 
>  A, particular  average  loss  was  in- 
curred by  the  stranding  of  a 
lighter  conveying  goods  from  ship 
to  shore ;  the  goods  being  insured 
free  from  average,  unless  general, 
or  the  $hip  should  be  stranded. 

Held,  that  the  insurer  was  net 
liable.  Hoffman  and  Another  v. 
Marshall.  S8S 

,  S.  sold  to  Plaintiff,  to  be  de- 
livered at  Portsmouth,  from  500 
to  700  barrels  of  oats,  to  be 
shipped  by  J,  from  YoughaL 
Four  days  afterwards,  B.  advised 
Plaintiff  that  «/.  had  engaged 
room  in  the  packet  to  take  about 
'600  barrels  of  oats  on  Plaintiff's 
account.  On  the  following  day 
Plaintiff  insured  40tf .  on  the  pac- 
ket.   The  oan  were  shipped,  but 


the  packet  being  bound  for  SouA^ 
ttrnpUm^  and  refusing  to  touch 
at  Porismouthf  B.  sold  the  oats 
again,  and  delivered  the  bill  of. 
lading  to  O.  at  Southampton. 
Plaintiff  insisting  that  he  was  en- 
titled to  the  oats,  and  would  as- 
sert his  right  by  action.  In  the 
mean  time  the  packet  was  lostt  and 
after  a  long  dispute,  iPiaintifl^  in 
consideration  of  60/.,  by  indorse- 
ment on  the  policy^  vested  the 
interest  in  the  insurance  in  B. : 

Held,  that  the  Plaintiff  had  a 
sufficient  interest  to  sue  Defend- 
ant, the  underwriter,  on  this  pa* 
licy.    Sparkes  v.  Marshall. 

Page  761 

INTEREST. 
See  Money  had  and  a£CBiyja>« 
On  a  promissory  note  payable  on 
demand,  where  there  is  no  proof 
of  any  agreement  for  interest,  the 
Plaintiff  is  only  entitled  to  interest 
from  the  day  of  issuing  the  writ 
of  summons.  Pierce  y.  Fcthergill. 

Iffl 

INTERPLEADER. 
See  Costs,  4. 


JUDGMENT. 
See  Practicb,  2.  12.    Eaaoft. 

JUDGMENT  AS  IN  CASE  OF 

NONSUIT. 

See  Practice,  S.  6. 


^    LANDLORD  AND  TENANT. 


LIBEL^ 


LANDLORD  AND  TENANT. 

1.  Defendant,  after  being  let  into 
possession  of  certain  premises  by 
P.,  and  paying  rent  to  him,  paid 
one  quarter's  rent  to  Plaintiff,  to 
whom  P«  had  agreed  to  demise 
the  premises  for  a  long  term. 

In  an  action  by  Plaintiff  for  the 
succeeding  quarter's  rent,  Held, 
that  Defendant  might  shew  that 
the  agreement  between  P.  and 
the  I^aintifT  was  put  an  end  to, 
and  that  the  rent  had  been  paid 
to  P.    Brook  V.  Biggs.  Page  572 

2.  Defendant,  in  possession  under  a 
lease  for  fourteen  years,  assigned 
the  lease,  by  way  of  mortgage,  to 
Plaintiff,  and  then  committed  a 
forfeiture,  for  which  the  lessor 
birought  ejectment. 

It  was  then  agreed  at  a  meeting 
of  all  the  parties,  that  judgment 
should  be  signed  in  the  eject- 
ment; that  the  lessor  should 
grant  a  new  lease  to  Plaintiff,  and 
that  Plaintiff  should  grant  an 
'underlease  to  Defendant. 

The  new  lease  was  accordingly 
granted  to  Plaintiff,  who  then  de- 
livered Defendant  the  key,  say- 
ing, **  Go  on  as  usual ;  pay  the 
money,"  (due  on  mortgage,)  "  and 
when  you  have  done  so,  you  shall 
have  an  underlease :" 

Held,  that  this  did  not  consti- 
tute Defendant  tenant  from  year 
to  year.  Doe  dem.  Rogers  v.  Pul- 
ten.  749 


LEGACY  DUTY- 

Where  testatrix  bequeathed  pW»- 
perty  in  trust  **  to  pay  off  ihei 
debts  of  her  iirst  husband,  as  it 
was  her  will  that  the  same  shoald 
be  discharged/'  and  the  monies 
remaining  unexpended^  to  her 
nephew. 

Held,  that  the  creditors  ought 
to  pay  the  legacy  duty  upon  their 
several  debts. 

And  that  the  matter  havibg 
b^n  overlooked  in  an  order  made 
by  the  Court  of  Chaneery  for  the 
payment  of  the  debts,  the  ^te- 
cutors  who  paid  the  debts  in  fall, 
and  then  paid  the  legacy  doty, 
might  recover  the  amount  of  the 
creditors  respectively,  in  an  action 
for  money  paid  to  their  use. 
Foster  and  Another  v.  Ley. 

Page  969 

LIBEL. 

See  Evidence,  5.    Consideratiok. 

L  A  libellous  paper,  in  the  hand- 
writing of  the  Defendant,  found 
in  the  house  of  the  editor  of  a 
newspaper  in  which  the  libel  com- 
plained of  appeared,  is  admissible 
in  evidence  against  the  Defend- 
ant, notwithstanding  several  parts 
of  it  have  been  erased,  and  are 
omitted  in  the  newspaper,  pro- 
vided the  passages  erased  do  not 
qualify  the  libel. 

In  order  to  the  admission  in 
evidence  of  libels  by  the  Plaintiff 
in  mitigation  of  damages,  it  must 
be  shewn  with  precision  that  such 


LIBEL. 


LIEN. 


Ml 


libels  relate  to  the  libels  by  the 
Defendant.  Tarpley^  Clerh^  v. 
Blahey.  Page  437 

2.  Defendants  justified  and  proved 
the    truth    of  a  libel,  charging 
Plaintiff  with  having  acted  in  a 
grand  swindling  concern  at  Man* 
Chester ;  but  omitted  any  justifi- 
cation of  the  following  passage  iu 
the  libel :  —  "  As  we  have  already 
stated,  Clarke  had  been  at  Leeds 
for  one  or  two  days  before  his 
arrival  in  this  town,  and  is  sup- 
posed to  have  made  considerable 
purchases  there;  it  is  hoped,  how- 
ever, that  the  detection  of  his 
.  plans  in  Manchester  will  be  learnt 
ID  time  to  prevent  any  very  serious 
losses  from  taking  place."  —  "  We 
have  already  stated,  that  Clarke 
referred  Mr.  Norris  to  a  stock- 
broker in  London,  a  Mr.  Peacock, 
:  we  believe,  to  whom  Mr.  Norris 
wrote  for  information  respecting 
Clarke's  circumstances.    He  re- 
ceived a  reply  from  Mr.  Peacock, 
stating  that  Mr.  Clarke  had  been 
introduced  to  him  by  a  very  re- 
spectable party  ;  that  he  had  sold 
stock   for   Clarke,    amounting  to 
1700/.,  and  had  introduced  him  to 
Messrs.  ffones,  Lloyd,  and  Co.,  with 
whom  he  had  opened  an  account 
by  depositing  2000/.    We  believe 
there  is  not  the  slightest  reason  to 
doubt  the  truth  of  Mr.  Peacock's 
statement ;  and  the  probability  is, 
ihBXClarke  had  been  furnished  with 
the  stock,  and  an  introduction  had 
been  obtained  to  the  stockbroker 
for  the  purpose  of  giving  colour 
to  his  proceedings  here  and  in 
Yorkshirer 


A  jury  having  found  for  the 
Defendants  on  the  part  of  the 
libel  which  was  justified,  the 
Court  refused  to  enter  a  verdict 
for  the  Plaintiff  on  the  passage 
not  justified.  Clarke  v.  Taylor 
and  Another.  Page  654 

LIEN. 

See  Trover,  2. 

1.  Defendants,  proprietors  of  a 
scribbling  and  fulling  mill,  stipu- 
lated that  all  goods  on  hand 
should  be  subject  to  a  lien  for  a 
general  balance.  Having  received 
certain  wool  and  cloth  of  the 
Plaintiff  to  be  scribbled  and  fulled, 
and  certain  oil  and  dyeing  mate- 
rials to  be  used  by  the  Plamtiff 
on  the  wooly  for  which  purpose 
the  Plaintiff  had  access  to  t^e  oil 
and  dyes  in  a  room  of  which  the 
Defendants  kept  the  key.  Held, 
that  the  Defendants  had  no  lien 
for  their  general  balance  on  the 
oil  and  dyeing  materials.  Cump' 
ston  and  Others,  Assignees  qf  P* 
and  </.  Haigh,  Bankrupts,  v^  fV* 
and «/.  Haigh.  449 

2.  To  trover  for  a  policy  .of  in- 
surance, Defendant^  afler  stating 
tlie  existence  of  mutual  accounts 
between  liim  and  the  assured, 
pleaded  a  lien  for  a  general  ba- 
lance due  to  him  as  an  insurance 
broker;  the  Plaintiff  replied,  a  bill 
of  exchange  given  and  taken  as 
payment  for  this  balance,  and  not 
payable  at  the  time  of  the  conver- 
sion in  question :  upon  demurrer. 
Held,  that  Defendant  could  not, 
without  pleading  it  as  «a  dafence. 


LIMITATIONS,  STATUTE  OR 


rely  abo  on  the  mutual  credit 
between  the  partitSi  to  justify  his 
detention  of  the  policy*  Hftoi^ 
son  and  Another,  Aisignees  of  G» 
and  «/•  MieUe,  v.  Ouihrie. 

Page  755 

LIMITATION  OF  ACTION, 

TliO  Fremi  law  of  prescription 
with  respect  to  promissory  notest 
appertains  ad  tempus  et  modum 
aJiouis  initiiuendaf  and  not  ad 
rahrem  contractus  ;  and  therefore 
the  payee  of  such  notes  may  sue 
the  maker,  if  resident  in  England, 
during  six  years  from  the  time 
they  become  due,  Huber  v. 
SUiner*  202 

LIMITATIONS,  STATUTES  OF. 

1.  A  devisee  claiming  an  annuity 
granted  by  will,  is  not  barred 
under  %  Sc  ^  W.^.  c.  27.  ss.  2. 
and  S.  by  the  lapse  of  twenty 
yearst  if  he  has  never  received  any 
payment  in  respect  of  the  an- 
nuity. 

By  the  will  the  annuity  was 
charged  on  testator's  freehold, 
provided  certain  leasehold  pro- 
perty specified  in  the  will  proved 
to  be  insufficient :  Held,  that  even 
as  against  riie  annuitant,  the  will 
by  itself  was  no  evidence  that 
the  testator  died  possessed  of 
leasehold  property.  James  v.  Sal' 
ier  and  Another*  505 

f.  Covenant  for  rent  arrear  may  be 
brought  within  ten  years  under 
^      Sit^W.4.  e.^  «. d»  and  is  not 


limited  to  six  years  by  S  A  4ir.  4. 
C.27.  f.42.  Paget  and  Jnatker 
V.  Foley,  Executrix  of  A.  CKam^ 
bers.  Page  679 

3.  Declaration,  that  the  Defendant 
delivered  bis  promissory  note» 
payable  on  demand  with  interest, 
to  the  Plaintiff,  but  neglected  to 
pay,  except  interest,  which  he 
paid  up  to  a  day  within  six  years. 
Plea,  that  the  cause  of  action  did 
not  accrue  withio  six  yeasa : 

Held,  sufficient.  HoUis  and 
Wife,  Executrix  of  Damatp  de- 
ceased, V.  Palmer,  71 S 

4>.  Defendant  having  accompanied 
an  acknowledgment  of  debt  with 
an  assertion  that  he  should  have 
nothing  to  do  with  the  claim ;  that 
he  wished  the  claimant  would 
make  him  a  bankrupt;  and  that 
he  would  rather  go  to  gaol  than 
pay  the  claimant:  Held,  that  it 
was  properly  left  to  a  jury  to  con- 
sider whether  the  acknowledgment 
was  one  from  which  a  promise  to 
pay  could  be  implied. 

Defendant's  agent  had  instruc- 
tions to  offer  claimant  a  part  of 
the  debt  in  discharge  of  the 
whole ;  claimant  refusing  to  take 
the  money  on  those  terms,  the 
agent  paid  it  in  part  discharge: 
Held,  that  this  was  not  a  part  pay- 
ment by  Defendant  to  take  the 
case  out  of  the  operation  of  the 
statute  of  limitations.  LinsM  v. 
Bonsor.  341 

5.  Under  9  G.  4.  c.  14«  J.  1.  an  ac- 
knowledgment signed  by  the  agent 
of  the  debtor,  will  not  retrieve  s 
debt  bound  by  the  statute  of  lioii- 
tations ;  it  most  be  signed  by  the 


MONEY  HAD  AND  EECEIVED. 


NEW  TRUL.  %S 


debtor  himself.     Hyde  and  An- 
other  r.  Johnson.  Page  776 


MALICIOUS  PROSECUTION, 
S&e  Action  on  tbb  Ca«b»  2. 

MEMORANDA,  216.  616. 

MESSUAGE,  WHAT. 

Troof  that  Plaintiif  was  m  separate 
possession  of  two  rooms  of  a  house, 
Held,  sufficient  to  satisfy  an  alle- 
.gation  that  Plaintiff  was  in  posses- 
sion of  the  tnessuage,  upon  which 
Defendant  had  taken  issue.  Fenn 
^»  Grafton  and  Another*  617 

MONEY  HAD  AND  RECEIVED. 

See  Bankruptct,  5. 

'  1.  Defendant,  at  «/.*s  request,  con. 
sented  to  transfer  to  the  Plaintiff's 
account  money  which  Defendant 
had  received  for  J,,  and  for  which 
it  had  been  the  course  of  dealing 
between  Defendant  and «/.  to  allow 
interest:  Held,  that  Plaintiff  in 
suing  for  this  money  could  not 
recover  interest  on  the  amount. 
Fruhling  ▼.  Shroeder  and  Others. 

77 

MONITION. 

See  Sequestration. 

MUTUAL  CREDIT. 
See  LiKN,  2. 


NEW  TRIAL. 
See  Carrier,  1. 

1.  //.,  the  managing  owner  of  a  ahipt 
directed  an  insurance  broker  to 
effect  an  insurance  on  the  entire 
ship,  upon  an  adventure  in  which 
all  the  part-owners  were  jointly 
interested ;  the  amount  of  the 
entire  premium  was  carried  to  the 
ship's  account  in  Wt  books,  which 
were  open  to  the  inspection  of  all 
the  part-owners,  who  saw  the- ac- 
count, and  never  objected  to  it: 
it  did  not  appear  that  the  insur- 
ance broker  knew  the  names  of 
all  the  part-owners,  or  whether  or 
not  they  had  given  authority  to 
H.  to  insure :  Held,  that  the  jury 
were  warranted  in  inferring  a  joint 
authority  to  insure,  and  that  all  the 
part-owners  were  jointly  liable  for 
the  premium  to  the  insurance 
broker,  notwithstanding  he  had 
debited  H»  alone,  and  divided  with 
him  the  profits  of  commission  upon 
effecting  the  insurance.  Robinson 
and  Another,  Assignees  of  Tate, 
an  Insolvent  Debtor,  v.  Gleadow 
and  Others.  Page  156 

2.  SSOOl.  having  been  awarded  by 
a  jury  as  damages  in  an  action 
against  an  attorney  for  breach  of 
promise  of  marriage,  the  Court 
refused  to  set  aside  the  verdict  on 
the  ground  that  the  damages  were 
excessive.     Wood  v.  Hurd.    166 

3*  Where  the  Plaintiff's  counsel,  after 
a  Judge  has  begun  to  sum  up, 
proposes  to  be  nonsuited,  he  can- 
not move  to  set  the  nonsuit  aside, 

i    notwithstanding  the^.  Judge  may 


HLMBUtr. 


FLEAIHIW; 


htiwer  mfivmtd  m  ttnwig  apinidn 
m  to  •Act  of  ^m^yktM'm^m^ 
dence.     Simpson  v.  ClajftonJ^  •  * 


"      ->•,!»■*     »'^ 


NONSUIT...,,    .,  .  ., 

In  eoteAEAt  liy  aMigviM  ef*  lesriee 
againair  leitot-,  tte  Flaimiff  laidt  the 
TenM  in  MiMhteM,  notwhhiund. 
Ing  the  lands  to  which  llie  covQnant 
applied  lay  in  Surrey, 

The  locality  not  appearing  on 
de^Jaration,  and  no  issue  being 
raised  on  it,  Held,  that  'the'De- 
fentiant  was  not  entitled  to  a 
MUUiaiU   Boifts  V*  Hewetsan.  675 

NOTICE  OF  DISHONOUR. 
'  - '  jSeviPiOMisaoKT  Notx,  1. 

f  .  1.       NUISANCE. 
'  • "    '   See  Pleading,  2. 


It  I   -.  '*    M 
ill. 


toFHCIAL  ASSIGNEE. 
,.  ^,   ^e  BaniCRUptcy»  4« 

\     OUTLAWRY. 
'theiAcmviKom tsk  Cass,  1. 

PRACTiCB,  !$• 


PARTNERSHIP. 
See  AoiifeEitEtiT,  1. 

PAYMENT. 
See  £viDSNC£,  2. 


-  •   •  •M4.«t»i»»>    ft     ^ 

"  ^'''ie7jtbmMr9m6^   '''' 

S^e  £ VIDEKCX,  2. 9.  i 0.  JIXBCUTjgA 

Limitations.  .        4Bi^u»MT. 
LlEN|  2.  '  '     .  _ . 

1.  To  adedaration.ferfty<fciiiJ^ 
entering  Pi^iqtif %,o^9wi  D^JM- 
ant  pleaded,  fir^^^^^; 
secondly^Ah^tf^hf  ^ne^lRiRnot 
ilie  close  of  tlKi>?M«l»iftbt|K|||r. 
that  the  c|«fe.oW¥>iflWl^SyidM4 
freehold  QfA^Ppi^t^mtM^* 
that  eviaepc^.x/^.j>(nmHi89  ilA* 
sufficient  .to.  en|i4fl^laifl|ift^<^,^ 
verdict  on  the  s^0{^(^j%t,,){jip|(4 
V.  Milward.  Page  98 

2.  To  case  for  a.apiijr  PBimsftiMFrd 
Plaintirs  dweliii;ig-)iQiuif^M^(^ 
he  was  possfi^Sjs^  pf.  for  ^  U^ipfff 
y«j||:f  >  f  lei^i  that  Qefemlai^u  ^ 
^?^  ,Ro§^f^ed  .of  ip^tain  .irfljj;- 

.  ^c^s. in  ^bicb,  the  noise  waa iffffj^ 
ten  years  l^iafore  the  Plaintiff  ^prat 
possessed  of  the  term  in  his  hpu^e,  ^ 
and  that  they  had  always  di||fing 
that  time  made  the  noise  in  <mC9- 
tiont  which  was  necessary  for  car- 
rying on  their  trade.  Held  ilj. 
EllioUon  V.  Feetham  and  Another* 

3.  A  Defendant  in  an  action  on  jap 
attorney's  bill  being  let  in  to  plead 
on  an  affidavit  of  merits  after  atpi^ 
fering  judgment  by  default,  ia  not 
p^rn^ucd  to  plead  that  no  l^tfl.  hv|s 
been  delivered  pursuant  toi  t)^ 
statute.    Beckf  One^  tfc^^  Vf.#|f<^ 


If^EADING. 


PBTAtmCS. 


4.  To  auuimpnt  on  a  breach  of  con- 
tract in  not  piling  lor  books  sold 
and  deiiYered»  by  bilk  at  certain 
dates,  with  security  for  llieir  being 
honoured.  Defendant  pleaded  a 
jCtttton  in  London^  that,  upon 
such  sales,  the  security  need  not 
be  given  unless  required  when  the 
books  are  delivered,  and  that  the 
Ftanitilb  did  not  require  it  at  that 
ime.  The  Plaintifis  replied  gene- 
rally sbiji^rM^/ 

Held,  that  as  the  plea  did  not 
«idiiiit  the  contract,  and  offer  an 
"Oilcuie  for  not  performing  it,  the 
•  replication  was  ill:  also,  that  as 
^e  contract  was  not  suted  to  be 
4tt  writing,  the  plea  was  good. 
WhiUaker  and  Others  v.  Mason. 
Page  359 

5.  In  an  action  of  slander,  the  plea 
J  of  privileged  communication  must 

allege  that  the  Defendant  made 
'the  communication  on  a  lawful 
occasion,  believing  it  to  be  true, 
and  wihoid  malice;  or,  at  least, 
bandjide.  Smith  v.  Thomas.     S72 

6.  !•  To  an  action  for  not  delivering 
a  horse,  under  an  agreement  to 
him  for  It.  if  he  did  not  trot 
eighteen  miles  within  the  hour, 
within  one  month,  to  the  satis- 
fiu^tion  of  J.N*f  with  an  aver- 
ment that  he  had  been  tried  in 
the  presence  of  «/•  N.  and  had 
ikiled.  Defendant  pleaded,  that 
after  that  trial,  and  within  the 
month.  Defendant  gave  notice  of 
another  trial,  but  J.  N.  did  not 
attend : 

Held  ill. 
'   ^.  Defendant  also  pleaded  that 

'     VOL.  II. 


the  irst  trkd  was  laSsfwuplad  ^ 
me  adiQg  as  tbo  FbMtira  ser- 
vant: 

RqpKcation  traversiiig  the  whole 
of  that  plea.  Held  single.  JBro^- 
den  V.  Marrioti.  Page  473 

7.  JOr  infmriS  h  a  proper  replica- 
tion in  assumpsit,  where  the  plea 
consists  of  matter  of  excuse. 
Griffin  v.  Yates.  579 

PRACTICE. 
See  Writ  ov  Right,  1.    Exicu- 

TION,  1. 

1.  An  application  to  stay  proceed- 
ings on  payment  of  debt  and 
costs  must  be  made  within  four 
days  after  service  of  process. 
Botodidge  v.  Slaney.  142 

2.  Since  the  sUtute  1  &  2  ^.  4. 
c.  58.  s.  7.  the  Court  has  no  power 
to  give  effect  to  a  judgment  pre- 
viously to  the  true  time  at  which 
it  is  entered.  Lambirth  v.  Bar- 
rington*  149 

3.  Rule  for  judgment  as  in  case  of  a 
nonsuit  discharged,  on  affidavit 
that  Plaintiff's  attorney  did  not 
add  the  similiter^  nor  had  it  been 

^  added  to  his  knowledge  orbettsf. 
Martin  v.  MarHn*  240 

4.  Affidavit  of  a  prisoner    in  the 
'    Fleet  is   sufficient    without    the 

deponent's  addition,  if  it  appear 
that  he  is  a  prboner. 

If  an  affidavit  in  a  cause  in  an 
English  court  be  sworn  in  Ireland 
before  one  who  is  not  a  commis- 
sioner of  the  English  courts,  the 
signature  of  such  person  must  be 
verified.  Sharp  v.  Johnston.  246 
3h 


8a» 


PRACTICE. 


5.  Under  6  G.  4.  e.  87.  «.  Sa  a  Bri- 
ii$h  coDflttl  bas  the  same  power 
as  a  notary  public  to  certify  that 
the  affidavit  in  support  of  the  cer- 
tificate of  a  married  woman't  ac- 
knowledgment was  sworn  before 
a  commissioner  duly  appointed. 
In  the  MaUer  of  the  Trustees  of 
Mrs.  Barber  Page  268 

6.  Demandant  having  omitted  to 
proceed  to  trial  pursuant  to  no- 
tice in  a  writ  of  right,  the  Court 
allowed  judgment  to  be  entered 
as  in  case  of  nonsuit ;  holding  in- 
sufficient the  excuse  of  the  De- 
mandant's attorney,  that  he  did 
not  know  till  too  late,  that  the 
knights  ought,  under  the  circum- 
stances, to  have  been  resworn. 
Muson^  Demandant ;  Sadler^  7V- 
nant.  323 

7.  The  affidavit  verifying  the  cer- 
tificate of  a  married  woman's  ac- 
knowledgment, must,  even  in 
Ireland^  be  made  before  a  com- 
missioner of  this  Court.  In  the 
Matter  of  Anderson's  Acknawledg* 
menU  4*35 

8*  Irregularities  in  the  conduct  of 
the  en.  sa*  against  the  principal, 
,  m^y  be  objected  to  on  motion,  in 
proceedings  under  the  sd.  fa. 
against  the  bail,  as  well  as  by 
plea.  Goldney  and  Another  v. 
Laporte.  456 

9.  Demandant  sued  out  a  writ  of 
right  Dtfcemfer  28.  1834,  return- 
able in  January  1835.  He  altered 
the  return  and  resealed  the  writ 
every  term  till  November  1835, 
when  it  was  served  on  the  tenant. 
The  Court  set  aside  the  service. 
Leigh  V.  Leigh.  464 


10.  On  a  motion  to  set  aside  a  writ 
of  sight  on.tbe  greuad-that  it  bsd 
been  resealed  after  service  of  a 
summons,  the  writ  not  haviog 
been  returned,  this  Court,  as  hav- 
ing no  jurisdiction,  refused  to  in- 
terpose.   Foot  V.  Sheriffs 

Bige528 

11.  A  motion  in  arrest  of  judgment, 
on  a  cause  tried  out  of  term  must 
be  made  within  the  first  four  days 
of  the  term  ensuing  the  trial. 
Weston  yr.  Foster.  ^701 

12.  A  rule  for  entering  up  Ju^ement 
in  a  writ  of  false  judjgment  haring 
been  made  absolute,  costs  were 
taxed,  and  the  prothonotary's  ol* 
locaiur  indorsed  on  the  back  of 
the  rule. 

The  Plaintiff  then  issued  execu- 
tion without  further  entering  or 
signing  judgment : 

Held,  irregular.  Finch  v- 
Broohe.  710 

IS.  Rule  for  setting  aside  proceed- 
ings in  outlawry,  will  be  dis- 
charged with  costfi,  unless  it  ap- 
pear that  the  application  is  made 
by  an  attorney  authorised  by  De- 
fendant.    Houldiich  v.   Smtt^- 

712 

PRISONER. 
See  Pbactice,  4v 

PRIVILEGED   COMMUNI- 
CATION. 

See  Pleading,  5.    Slander,  ^ 


SETT-  OFF. 


SLANDER. 


827 


PROMISSORY  NOTE- 

S^elMtERBST,  1. 

Plaintiff  received  from  Defendant,  ii^ 
payment  for  goods,  a  promissory 
note  indorsed  by  Defendant,  but 
not  made  payable  to  order:  tbe 
note  having  been  dishonoured  by 
the  maker:  Held,  that  Plaintiff 
was  entitled  to  recover  the  price 
of  the  goods,  notwithstanding  he 
had  omitted  to  give  Defendant 
due  notice  of  the  dishonour  of  the 
promissory  note.  Plimley  and  An- 
iher  v.  Westley.  Page  249 


REGULJE  GENERALES,611. 
800. 

REPLEVIN. 
See  Sheriff,  ].    Abatement. 

RESEALING  WRIT. 
See  Practice,  9. 


SETT-OFF. 
To  a  declaration  in  debt  by  the  as- 
signees of  a  bankrupt  for  money 
received  by  Defendant  for  the  use 
of  Plaintifis  as  assignees,  plea, 
that  the  bankrupt  before  his  bank- 
ruptcy was  indebted  to  Defendant 
in  a  greater  sum  upon  an  account 
then  stated  between  them,  and 
that  Defendant  was  willing  to 
allow  Plaintiffs  to  set  off  against 
such  debt  the  debt  claimed  in  the 


declaration:  Held  ill.  Oroomand 
(Hherif  Ass^neeSt  ^c.  of  Dtack, 
a  Bankrupt 9  v.  Meale^.    Page  1 38 

SEQUESTRATION. 
Where  the  incumbent  of  a  benefice 
cannot  be  found,  service  of  ad- 
monition, by  leaving  it  at  the  par- 
sonage house,  is  sufficient,  not- 
withstanding the  incumbent  does 
not  habitually  reside  in  it.  Green 
V.  Cobden.  627 

SHERIFF. 
See  Costs,  4u 
In  case  against  the  sheriff  for  taking 
insufficient  sureties  in  replevin,  he 
is  liable  to  the  extent  of  the  pe- 
nalty of  the  bond  given  by  the 
sureties.   Patdy.Goodluck.      220 

SHIP  OWNER. 
See  New  Trial,  1. 

SLANDER. 

1.  The  property  of  the  bell  ropes  of 
a  parish  church  is  in  the  church- 
wardens of  the  parish :  it  h  not 
actionable,  therefore,  to  say  of  a 
churchwarden  that  he  stole  the 
bell  ropes  of  his  own  parish. 
Jackson  V.  Adams.  402 

2.  Defendant  having  some  cause 
for  suspicion,  went  to  Plaintiff's 
relations,  and  charged  him  with 
thefl ;  it  appearing,  however,  that 
his  object  in  making  the  commu- 
nication was  rather  to  compromise 
the  felony  than  to  promote  in- 
qiiiry,  or  to  enable  the  relations 

3h  2 


S^  STATlM/'tfeKSTRUCTION  OF. 


TTt^BP 


»< 


m- 


i;   I;  lU'.    111.. 


the  exirtencd'iif  ft  itaa^Wilf  itl'Sct 
to  be'lefVfor*6iibifti<iW&tt6n^of 
a  jury.  '^'Jioojper  yi  Trusco^.^^ 
'  '"*  ".        '^  Page  457 


See  Way. 


STAMP.        .     ., 

An  agreement  for  the  'Hi^lf^df  an 
andhtded  moiety  oFli  bofsei  is  an 
agreement  for  the  sate  of  goods, 
wichtD  the  exception  in  the  Stamp 
Aer.  Mutton  y.  Short  and  An- 
oitfer^     y  118 

f«t ATtJTB,   CONSTRUCTION 

/rj.  <>i   ..  ;■   .     OF.    ■ 

Un^er/iB"  Itfoal^  act;  propHetiiri  df 
«£'laiMfii>4i^ie  aathedsed'td  ^^eon- 
m  tiiA(^iftw^ii«0lIjv  aiad*  eontl^y^^  tlieir 
-/4dilte>tb  >a  icaaU*  dbai{^f  y  btich 
«?u«icd(HiW|iot^ .  a^eMoeais,  aales, 
Hjttaic£iingi8i)  <iairveysmc€il»)  and  as- 
f^i  if(A*ateei»)^iiMre  to  be  valid  to  all 

,(iiiUeixtMiAip^P^8^9  ^^^  to  be 
/j«ibroll€fd  teith'tiM  clerk  of  the 
'  '^0ai5fv  <^  copies  thereof  to  be 
-  ieividendbi  4Kid  upon  payment  of 

y-dm^^oMtOf  tigfieed  on  for  the  pur- 

•  .  chase  of  landsi  such  lands  were  to 

'   be  vested  la  the  4:anal  oetnpany :  j 

Held^  that   a  cottireyance   of 

:  land  under  tbb  act  attsr  be  in! 

.writing.    Doe  <L  RoHn$  y,  War-i 

'    mck  Catud  Campanjf*  «       •' '  46s 


'B1!AT  of  mOCSBEHIIfOK'' 
\  Sb^ Practici^  !• 

iH'^Saiflniii^'t^aiftiieadtif^f'w^^ 
^rtioti'Bke  l^tWRftB'^ilje'fraini- 

7  Gi2.  c.'Si     W^l^nif' !»Jaaier 
r.  Ptfrter.  Fage  722 

2.  Foreign  securitj^  are.  not  within 
the  Stock.jo^bmg  ^Act,  7  G.  2. 
c.  8.    Oakky'  w  IH^V  ^"^^        7^^ 


See  Bond.    ,       ,, 

'.'.  :>i.  b'jiiaijlnioo 

•    i        *  I-    'f.i  ,jijcdjoUl 

.  .    ,  •.    J  •     .••    J  i  r.  j.[*   Ji,   noil 

»AX  COLtl3CTOil.v    '^J 

See  Bond. 

i?ittiEsi 

1.'  Mei^  iMm^ayinent  of  thh^s  is  nb 
aiMwer  to  t  Gliiim  of  tithes  by  a 
lay  impropriator.  Andrew  y.JEhre- 
<oer  and  Others*  1 

2.  G.  having  in  1815  purchaseA^ie 
tithe  of  land  of  which  be  '^as 
seised  in  fee,  in  1816,  by  a  settle- 
ment on  the  marriage  of  his  Sod, 
conveiyed  the  land  to  trustees  for 
bis  son's  wife,  **  togetheir  with  all 
profits,  commodities,  advancs^es, 
eHadloments,  hereditaments,  and 
Appurtenances  to'ihe^pemiiiesiie- 

^  '4ot%^  te»^  ki  te^yvv<ijte'isji^ii^f^ 
'  tAg^ttJidf«ie^¥«^tftfoli(^'tff&  «fll  all 


the  efttate,  right,  title,  interest, 

inheritance,  reversion,  ^ssibility, 
property,   challenge,   claim,  and 

^I^);hea,di4i  y^9^^  pass  hs  tl^s  «9n- 
.  yeyaacey    ClU^pm^n  v^  Gaicoi^. 
Page  516 


lo 


''l^itESPASS. 


Notiwitb|t^ndm|f  tl^^  prpvisicjnB  of  the 
Foreign  Enliistment  Act,  59  G.  3. 
C.69.,  a  ^British  subject  who,  in 
the  service  ^E^^-^ifoirj^ign  state  at 
peace  with  Great  Britain^  captures 
a  British  vessel  which  is  lawfully 
condemned  as  prize  for  breaking 
blockade,  is  hot  liable  to  an  ac- 
tion at  the  suit  of  the  owner  of 
the  v(^el.  Dakr^eiati  Others  v. 
Napier  and  Another.  780 

l»  C.  pnrclMised  .gQods.  ^  Flaintif 

I   m  LondoHt  and  ordered  them  to 

be  forwarded  to  Guermeyt  by  the 

r   care  of  Defendant,  C/s  shipping 

.  agent  at  ^ottMamplon.  Defendant 

tooli:  the  goods  firom  the  warehouse 

of  a  London   and    Southampion 

waggoner,  by  whom  they  had  been 

brought  from  London^  paid  the 

waggoner's  charges,  and  shipped 

the  «goods  for  Guernsey  an  Pe- 

.fend^pt'4  naxoe. .  C^wb^waa.in- 

aolventy  wrple  at  ttieiV^qp^^  of 


absence,  obtamed  a  custom-bc^uae 

v^cJo^^of^othec|;oof}s  pol^  to  G^ 

^  ao4.;ajiif  pjfd  W  ^^^  f^^  vessel, 
.  a|th|9Ug,h  ajBt^raji;i^e^  .to.and  .with- 
out authority  from  tl^e  Plaintiff, 
ordered  Defendants  clerk  to  stop 
the  goods  sold  by  Plaintiff  to  C./ 
when  Defendant's  clerk  promised 
that  Defendant  should  hold  them 
..foip.thf)  owner: 

>  Hel4»  that  Defendamt^s  having 
taken  theae  goods  from  the  wag- 
goner, and  having  -paid  the  wag- 
goner's chargea  a^d  shipped  4he 
goods,  was  not  such  a  delMnin- 
ation  of  the  transitus  to  Guernsey 
as  to  authorise  Defendant  to  hold 
the  goods  ID  astc»tiop;of]i|r;|ftB|p 
for  a  general  btdance  due  to  him 
from  C.  NichoUs  v.  Le  Femre. 

Page  81 

8,  Plaintiff  spld  io  JiiftittSilyn^niil 

.^.land  Qccppied  by  ^^^  w4&/»i^as 

;  .to  have  power,  of  inan)«finf)iilKfm 

>wiie9.lH»iplea8ed»    Tbed^oHiiribiiv- 

ing  beett  nark^  by  tbe|¥iiiobnP^r» 

the   cubical   ooal^iM .  «fIjMch 

ascertained,  aDd.si»ifi«jirfbiton 

having  bean  taken  taiRi^^.  Mid, 

that  the  transfer  of  ibti^  whole 

was  completay  and  thai  upodm/.'s 

bankruptcy  the  Phantiff  oouldcot 

enforce  any  lien  on  ihe<4rees  tiotr 

withstanding  th^  .  cemainad   on 

.  the  iand  of  B^  and  the  sum  total 

,  of  the  cubical  contents  bad  not 

.  .  beenaaoevtainad.  Tmsdeyis.Tur- 

Mr  and  Anchor.  151 


^,MW^¥^^m^.nfinm)^y'A  a  shenl^  who. held 
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TROVER. 


WAY- 


goods  taken  in  execution,  deliyered 
them  to  Plaintifi,  assignees  of  a 
bankrupt,  after  an  action  of  trover 
had  been  commeBced  by  them ;  the 
Plaintifi  accepted  the  goods  with- 
out condition:  Held,  that  they 
could  not  recover  in  the  action 
more  than  nominal  damages;  at 
all  events,  not  without  alleging 
special  damage  in  the  declaration. 
Moon  and  Anather^  Assignees  of 
Fisher^  a  Bankrupt,  v.  Raphael 
and  Another.  Page  SIO 

4.  The  widow  and  administratrix  of 
an  insolvent,  being  applied  to  by 
his  assignees  for  some  papers  that 
had  been  in  his  possession  at  the 
time  of  his  decease,  answered  that 
they  were  in  the  hands  of  her  at- 
torney : 

Hdd,  not  sufficient  evidence  of 
a  conversion  to  sustain  an  action 
of  trover.  Canot,  Assignee  of 
HugheSf  an  Insolvent^  v.  Hughes, 
Wido/uj,  Administratrix.  448 


USE  AND  OCCUPATION. 

See  Evidence,  9.    Landlord  and 

Tenant,  1. 


VENDOR  AND  PURCHASER. 
See  Pleading,  6.     Frauds,  Sta- 
tute of. 

VENUE, 
See  Nonsuit. 


WAY. 

See  Evidence,  10. 

1.  The  Plamtiff,a  bookseller,  having 
a  shop  by  the  side  of  a  pubh'c 
thoroughfare,  suffered  loss  in  his 
business  in  coaseqaence  of  pas- 
sengers having  been  diverted 
from  the  thoroughfare  by  De- 
fendants' continuing  an  authorised 
obstruction  across  it  for  an  un- 
reasonable time : 

Held,  that  this  was  a  damage 
sufficiently  of  a  private  nature  to 
form  the  subject  of  an  action. 

The  grievance  continued  from 
April  the  2d  to  Jul^  the  2d :  the 
Plaintiff  commenced    his  actioD 
December    the    30th :    a   statute 
under  which  the  Defendants  bad 
caused  the  obstruction  having  en- 
acted that  all  actions  against  them 
should  be  commenced  within  six 
months  afler  the  cause  qfadion 
arose,    Held,    that   the    Plaintiff 
could  recover  only  for  the  damage 
accruing  on  the   1st  and  2d  of 
Jul^.    Wilkes  y.  Hungerford  Mar- 
ket Company.  Page  281 
2.  In  case  for  obstructing  Plaintiff's 
right  of  way  to  his  close  by  a 
navigable  watercourse,  it  appeared 
that  the  Plaintiff's  close,  which 
abutted  on  the  watercourse,  bad 
been  detached,  about  five  years 
before  the  action,  from  certain 
premises  called  the  King^s  Heed 
Inn.    The  only  evidence  eS  user 
was  by  persons  frequenting  the 
King's  Head  Inn  in  boats,  before 
the  Plaintiff's  close  was  detached: 


WRIT  OF  RIGHT. 


831 


Heldy  not  evidence  to  go  to  a 
jury  to  support  the  right  claimed 
by  the  Plaintiff.  Bower  v.  Hill 
and  Another,  Page  339 

WITNESS. 
See  Evidence,  1. 

WRIT  OF  RIGHT. 
See  Practicb,  &  9, 10. 

\,  AHifT  .dejiyery  of  a  writ  of  sum- 
^n^pna  to  tl>e  aheriff,  but  before  he 
had  acted  on  it.  Demandant's  at- 


torney discovering  that  it  was  re- 
turnable on  a  dies  non,  altered  the 
return  day>  and  procured  the 
writ  to  be  resealed,  giving  the 
Tenant  notice  of  the  newly  in- 
serted return  day.  The  Court 
refused  to  set  aside  the  writ  for 
irregularity.  MiUeryDemandanU 
Mary  Miller,  Widotn,  Tenant. 

Page  66 
2.  The  Court  allowed  the  Tenant  in 
a  writ  of  right  to  withdraw  a  de- 
murrer, and  plead  de  wyoo.  2\of  • 
ningf  Demandant^  Lo^mides,  Te* 
nanU  133 
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